UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1742

CHARLENE LEATHERMAN, ET AL.,
Pl aintiffs-Appellants,
VERSUS

TARRANT COUNTY NARCOTI CS | NTELLI GENCE
AND COORDI NATION UNI' T, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas

(August 5, 1994)
Bef ore JOHNSQON, BARKSDALE, and DeM3SS, Circuit Judges.
RHESA HAVKI NS BARKSDALE, Circuit Judge:

This second appeal of an action that has travelled to the
Suprene Court concerns an adverse summary judgnent on § 1983
unreasonabl e search and seizure clainms, with the issues here
focusing primarily on discovery and summary judgnent procedure,
rather than the nerits. (The one exception is whether the
detection of odors associated with drug production furnished
probable cause for two search warrants.) Once the procedural
nmorass is sorted out, it is nost obvious that sunmary judgnent, as
well as the prelimnary steps by the district court to di spose of

all clains without further cost and delay (to include considering



summary judgnent sua sponte as to the defendant Cties), was nore

than appropriate. W AFFI RV

On the first appeal, our court presented a conprehensive
review of the allegations in the conplaint (anended). Leatherman
v. Tarrant County Narcotics Intelligence and Coordi nation Unit, 954
F.2d 1054, 1055-57 (5th Gr. 1992), reversed, ___ US _ , 113 S
. 1160 (1993). For this appeal, the Supreme Court's brief
statenment suffices:

This action arose out of two separate incidents [in
May 1989 in the Gty of Lake Wrth, and January
1989 in the Cty of Gapevine, both in Tarrant
County, Texas] involving the execution of search
warrants by ... [county and city] |aw enforcenent
officers. Each involved the forcible entry into a
home based on the detection of odors associated
wth the manufacture of [nethanphetam nej. One
homeowner clainmed that he was assaulted by the
officers after they had entered; another clained
that the police had entered her hone in her absence
and killed her two dogs.
_uUus at _ , 113 S C. at 1161

The honmeowners brought this actionin|late 1989, as anended in
early 1990, claimng unreasonable search and seizure under the
Fourth and Fourteenth Anmendnents. Sued, anobng others, were the
Tarrant County Narcotics Intelligence and Coordination Unit
(TCNICU), Tarrant County, and the Cties of Lake Wrth and
Grapevine.! (TCN CU was involved in both searches, and apparently

was responsible for obtaining the warrants. G apevine officers

. Defendants Tim Curry (TCNICU s Director) and Don Carpenter
(Sheriff of Tarrant County) were di sm ssed because they were sued
only in their official capacity. The honeowners do not chall enge
t he di sm ssals.



apparently acconpani ed TCNl CU on one search; Lake Wbrth officers,
on the other.)

The action is premsed on tw clains: failure to train
officers properly on the execution of search warrants, especially
when confronted by a famly dog (training claim; and TCN CU s
custom or policy to request search warrants based solely on the
detecti on of odors associated with the manufacture of drugs (search
warrant claim. It bears enphasis that the search warrant claim
was not made against the GCties.

In early 1991, the district court dismssed this action

because the conplaint failed to satisfy the "hei ghtened pl eadi ng

requi renent” our court inposed, inter alia, on 8§ 1983 clains
against nunicipalities. |In the alternative, it granted sumary
j udgnent . Qur court affirmed, relying solely on the hei ghtened

pl eadi ng requi renent, 954 F.2d at 1058 & n.6 ("The district court
ruled, in the alternative, that summary judgnment was appropriate
and that no further discovery was necessary. Because we hol d that
the district court properly dismssed the conplaints based on the
insufficiency of the allegations, we need not reach the other
i ssues raised.").

The Suprene Court reversed, invalidating the pleading
requi renent insofar as nmunicipalities are concerned. U S at
_, 113 S. . at 1161-63. Accordingly, in June 1993, our court
remanded the case to the district court, which adopted its earlier
summary judgnent. It did so within a nonth of the remand order,

W t hout requesting additional briefing or argunent.



.

The procedural posture of this action, as well as the fact
that only one of the two clains is against the Cties, nust be kept
in focus. Although this action is before us for the second tine,
it is as if it were here for the first, because it is the 1991
summary judgnent (alternative basis for dismssal before first
appeal) that is at issue.? |n short, no issues spring fromthe
procedure followed on remand by the district court in 1993; the
i ssues concern the district court's rulings -- procedural and
substantive -- in granting summary judgnent in 1991.

In that |ight, and concerning Tarrant County and TCNI CU, the
homeowners chal | enge the summary judgnent on the nerits only as to
the search warrant claim For both clainms (search warrant and
training), they raise related procedural issues regarding a
protective order awarded those two defendants and the district
court's refusal to grant a continuance. (Restated, they do not
challenge on the nerits the ruling on the training claim)
Concerning the Cities, the honmeowners challenge the sua sponte
summary judgnent granted the Cities (training clain), but only from
a procedural slant; they do not contest the ruling on the nerits.

For purposes of reviewng the procedural challenges, an
overview of the notions in issue is in order. In sum the

homeowners were faced fromthe start with sunmary judgnent. After

2 On remand, the district court noted that the "Suprene Court's
di sapproval related only to the Rule 12(b)(6) reason for di sm ssal
[ hei ght ened pl eadi ng standard]", and stated that the reasons for
the original, alternative summary judgnent "remai n uninpaired”. It
concl uded that those reasons should "continue to be given effect”.
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t he anended conplaint was filed in March 1990, TCNI CU and Tarr ant
County noved for sunmmary judgnent |less than a nonth later, and
moved for a protective order that June, in response to the
homeowners' anended docunent request concerning the TCNI CU search
warrant policy.

In less than two weeks, the honeowners responded to the
summary judgnment notion and noved for a continuance on it,
asserting that they had "not had a reasonable opportunity to
di scover information ... essential to" oppose summary judgnent. In
late July, the honmeowners supplenented their response to the
summary judgnent notion. The notion to file the suppl enental
response recited that, because of a discovery dispute regarding the
requested protective order, they "continue to maintain ... that
consideration of the [search warrant clain] issue[] ... should not
be addressed at this tinme"; however, the honeowners also noted
that, "wth the filing of this [supplenental response], [they] no
| onger have objection to the Court's consideration of the issues",
ot her than the search warrant claim to which the sunmary judgnent
nmotion pertained. The suppl enental response was conclusory,
mai ntai ning that the attached affidavits (nade by the honeowners
regarding the facts relating to the searches) denonstrated nmateri al
fact issues. (In later addressing these affidavits, the district
court noted that the affidavits, restricted as they were to the
homeowners' know edge, "[a]t nost ... raised issues of inpropriety

on the part of the individual officers who participated in the



raids. Quite clearly, this does not create an issue of liability
on the part of the public entity defendants.")

Early in August 1990, the case was reassigned to another
judge; in |late Decenber, he granted the protective order. And, in
| ate January 1991, the continuance was denied; summary judgnent
(alternative to heightened pleading ruling) was awarded al
defendants. Prior to the dism ssal, however, the honmeowners had
continued to take discovery (apparently, they deposed TCN CU
officials).

A

I n chal |l engi ng the summary j udgnent awar ded TCNI CU and Tarr ant
County, the honmeowners raise one substantive and two procedura
I ssues.

1

For their one challenge on the nerits, the honmeowners contest
the search warrants requested by TCNICU on the basis of odors
associated with the operation of a clandestine nethanphetam ne
| aboratory, <contending that this fails to describe an odor
"sufficiently distinctive to identify a forbidden substance." See
Johnson v. United States, 333 U S. 10, 13 (1948):

If the presence of odors is testified to before a
magi strate and he finds the affiant qualified to
know the odor, and it is one sufficiently
distinctive toidentify a forbidden substance, this
Court has never held such a basis insufficient to
justify issuance of a search warrant. I ndeed it
m ght very well be found to be evidence of nost
persuasi ve character.

For their challenge to the search warrant claim sumary

judgnent, it is not clear whether the honmeowners are asserting a
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| ack of probable cause for the two warrants used for their
residences, or are challenging the TCNICU custom or policy of
requesting search warrants based on odors, or both.® |n any event,
this action contests only the warrants used for the tw hones; the
homeowners seek only noney danages and do not seek to enjoin the
customor policy. In sum the customor policy is cited as a neans
of seeking to extend liability to TCNICU/ t he County. See Mnell v.
Departnent of Soc. Serv. of Gty of NY., 436 U S. 658, 694 (1978)
("We conclude, therefore, that a | ocal governnment may not be sued
under 8§ 1983 for an injury inflicted solely by its enployees or
agents. Instead, it is when execution of a governnent's policy or
custom... inflicts the injury that the governnent as an entity is
responsi bl e under § 1983.")

In United States v. MKeever, 906 F.2d 129 (5th Cr. 1990),
cert. denied, 498 U S. 1070 (1991), not cited by the parties to
this issue, our court upheld a search warrant requested on the
basi s of odors:

There was a substantial basis for finding
probabl e cause in this case. First, areliable and
know edgeable informant sold a large quantity of
ice to two individuals who snelled of anphetam ne.

The i nformant then followed one of t hese
individuals to the site of the search. Next ,
officers, experienced in drug detection, visited

t he secl uded prem ses of the search and snell ed the
aroma of cooki ng anphet am ne. Di stinctive odors,

3 As is well-established, we review the search warrant claim
summary judgnent freely. See, e.g., Anburgey v. Corhart
Refractories Corp., 936 F.2d 805, 809 (5th Cr. 1991). Sunmmar y
judgnent i s appropriate when, view ng the evidence in a |light nost
favorable to the non-novant, there i s no genui ne i ssue of materi al
fact and the novant is entitled to judgnent as a matter of |aw
Fed. R Cv. P. 56.



detected by those qualified to knowthem may al one
establi sh probabl e cause. There were no buil di ngs
nearby or other apparent sources of the odor.
These facts certainly support a finding that
probabl e cause exi st ed.
Id. at 132 (enphasis added; citations omtted).*
Qobvi ously, whether probable cause exists is fact specific.
But, because the opinion does not nention whether the purchase of
a large quantity of ice has any relevance to the production of
met hanphetam ne (and thus to probable cause), and given the
explicit reliance on odors (both when the ice was purchased and at
the site of the search), we read MKeever to hold that probable
cause existed for a search warrant when | aw enforcenent officers,

famliar with the odors of cooki ng net hanphet am ne, identified such

odors as being emtted from a particular location.® See also

4 The panel in MKeever was hearing the case on remand from our
en banc court. See United States v. MKeever, 905 F.2d 829 (5th
Cir. 1990) (en banc) (reversing prior panel on application of Fed.
R Cim P. 41). The earlier, vacated panel decision noted that
twce in one day the defendants had purchased 180 pounds of ice.
United States v. MKeever, 894 F.2d 712, 713 (5th Gr. 1990).

5 The honmeowners rely on United States v. Engel ki ng, No. 90-1060
(5th Cr. Sept. 6, 1990) (unpublished; disposition reported in
table at 914 F.2d 254), involving a claimthat evidence obtained
pursuant to a search warrant issued "exclusively on the snell of

ether as the pivotal fact 1in establishing a belief that
met hanphet am ne was bei ng manuf act ured” shoul d have been excl uded.
Engel king, slip op. at 9. Qur court disagreed wth the

characterization of the "pivotal fact":

We need not deci de whet her we woul d agree with
the Ninth Grcuit that the snell of ether, standing
al one, would be insufficient to establish probable
cause for the issuance of a search warrant, or
whet her the good-faith exception should apply,
because it is clear that the affidavit in this case
establ i shed probable cause for the issuance of a
search warrant.... [The] affidavit did not rely
solely on the snell of ether to establish probable

- 8 -



United States v. Sweeney, 688 F.2d 1131, 1135-36 (7th Cr. 1982)
(law enforcenent officer's identification of odor of chem cal
(met hyl am ne) associated with production of nethanphetam ne, when
officer is famliar with odor, establishes sufficient basis for
neutral nagistrate to issue warrant); cf. United States v. Miell er,
902 F.2d 336, 339-40 (5th Gr. 1990) (officer entitled to
protection of good-faith exception when executing warrant issued on
basis of officer's identification of nethanphetam ne odor and
bystander's statenment that "the odor was nethanphetam ne"; such
warrant possesses adequate "indicia of probable cause" for good-
faith purposes).

The affidavit supporting the request for the search warrant
for the Lake Worth residence recited that an officer famliar with
the odors associated wth the production of nethanphetam ne

(through experience and training) had "snelled a strong chem cal

cause.
ld. at 9-10.

Qur court's reference to the Ninth Crcuit concerned United
States v. Tate, 694 F.2d 1217, 1221 (9th Cir. 1982) ("Tate 1"),
vacated, 468 U. S. 1206 (1984), on remand, 795 F.2d 1487 (9th Cr
1986) ("Tate I1"), which held "that the snell of a noncontraband
substance [ether] having a nunber of legitinmate uses, standing
al one does not establish probable cause to search a residence."
The Suprene Court vacated Tate | for further considerationin |ight
of United States v. Leon, 468 U. S. 897 (1984) (establishing good-
faith exception to exclusionary rule). In Tate 11, the N nth
Circuit held that the officers acted in good faith. 795 F.2d at
1488, 1492.

The honmeowners assert that the i ssue they raise is the sane as
that "noted, but not reached" in Engelking. But, the record does
not support the inplication that the instant warrants were
requested solely because of the snell of ether.

-9 -



odor associated wth the manufacturing of anphetam nes" apparently
comng fromnear the residence. He sought help in isolating the
source of the odor fromanother officer, and a TCNI CU i nvesti gat or
also was called. Al three snelled the odor, and determ ned that
it originated fromthe residence. Later that day, a fourth officer
wal ked t hrough the area, and he too "snelled a strong chem cal odor
associated with the manufacturing of anphetamnes." According to
this fourth officer, the "odor was very strong around the
resi dence".

Li kewi se, the affidavit requesting the search warrant for the
G apevine residence stated that an officer famliar wth odors
associ at ed w t h net hanphet am ne producti on detected the "odor of an
anphetam ne | aboratory”". That officer and another (who al so was
famliar wth the odor -- Dboth officers were narcotics
investigators and had "been present on several occasions when
warrants wer e execut ed on operating anphetam ne | aboratories") both
"positively identified the suspected place ... as the source of the
odors."

In short, the affidavits did far nore than sinply refer to
odors. And, they described those odors, with specificity. Because
"[d]istinctive odors, detected by those qualifiedto knowthem may
al one establish probable cause", the search warrants in issue
conport with the Fourth Amendnent. See McKeever, 906 F.2d at 132.
As reflected in parts Il.A 2. and 3. infra, additional discovery

woul d not create a material fact issue. And, TCNI CU Tarrant County



are entitled to judgnent as a matter of law. Therefore, summary
j udgnent on this claimwas proper.
2.

The honeowners chal | enge the protective order granted Tarrant
County and TCN CU agai nst the honmeowners' request for docunents
relating to the execution of search warrants initiated in response
to the detection of odors associated wth illegal drug
| aboratories.® The district court found that the defendants would
be subjected "to undue burden, expense and annoyance, and [that]
there would be a serious risk that the | aw enforcenent efforts of
the defendants ... would be inappropriately conpromsed if the
di scovery sought by plaintiffs were to be all owed."

Needl ess to say, a district court can "exercise its sound

discretiontorestrict what materi als are obtai nabl e" in discovery.

6 The protective order notion related to the foll ow ng docunent

request:

Any and all docunents relative to applications
for "search and arrest" warrants, including but not
limted to the "search and arrest" warrants
t hensel ves, the "search and arrest” affidavits, and
the returns indicating the results of the execution
of such warrants, since the formation of the
[TCNICU] in 1988, which

1. were initiated as a result of the
detection of "odors associated”" with the operation
of an illegal drug manufacturing |aboratory; and

a. were prepared at the request of or by
menbers of the [TCNICU], or

b. which resulted in the issuance of
search or arrest warrants in which personnel of the
[ TCNICU] participated in executing such search or
arrest warrants in either a primary or secondary
capacity.

- 11 -



Harris v. Anpoco Prod. Co., 768 F.2d 669, 684 (5th G r. 1985), cert.
denied, 475 U. S. 1011 (1986); see also Fed. R Cv. P. 26(c). And,
when reviewing a protective order, we review only for an abuse of
that discretion. Harris, 768 F.2d at 684. It is also well to
remenber t hat
[d]eterm ning that the district court erred when it
entered the protective order does not end our
i nquiry. In reviewwng a district court's
curtail ment of discovery under the Federal Rul es of
Cvil Procedure, errors nmade wth regard to the
al l onance of discovery do not require reversal
unless they result in substantial prejudice to a
party's case.
United States v. Garrett, 571 F.2d 1323, 1326 (5th Cr. 1978)
(citations omtted).

Even were we to assune that the district court abused its
discretion inissuing the protective order, no reversible error can
be found. The warrants passed Fourth Anendnent nuster; therefore,
the material s sought to be di scovered woul d be unavailing. In sum
because the honmeowners cannot denonstrate "substantial prejudice”
as a consequence of the discovery curtailnment, any error is
harm ess. See id.

3.
For their final attenpt to set aside the summary judgnent

awarded Tarrant County and TCNI CU, the honeowners chall enge the

denial of their request for a Fed. R Civ. P. 56(f) continuance.’

! Rul e 56(f) provides:

Should it appear from the affidavits of a party
opposing the notion [for summary judgnent] that the
party cannot for reasons stated present by
affidavit facts essential to justify the party's

- 12 -



The request was filed on July 23, 1990; summary judgnent was not
granted until six nonths later -- January 22, 1991. (The deni al
was included in the opinion granting summary judgnent.)?3 I n
support of the continuance request, honeowners' counsel stated (by
affidavit) that rel evant docunents remained in the possession of
Tarrant County and TCNI CU, but he neither identified the docunents
nor stated how they would help create a material fact issue (the
affidavit appeared to focus primarily on the search warrant

claim.® In denying the continuance, the district court rul ed that

opposition, the court may refuse the application
for judgnment or may order a continuance to permt
affidavits to be obtained or depositions to be
taken or discovery to be had or may make such ot her
order as is just.

8 This claimconstitutes the only assignnent of error that in
any way relates to the summary judgnent for Tarrant County and
TCNICU on the training claim The honmeowners do not contend that
there is a material fact issue as to that claimon the record as it
stands. Put differently, in the light of the record, they do not
chal | enge the sunmary judgnent on its nerits as to that claim

o The affidavit provided in pertinent part:

At the present tinme virtually all of the
evidence material to [the honeowners'] clains
concerning the training and supervision of police
personnel enpl oyed by Def endants Tarrant County and
[TCNICU remain in the exclusive possession of
t hese Def endants. Docunments sought by Plaintiffs
in their Request for Production of Docunents, and
Plaintiffs Anmended Request for Production of
Docunents, have yet to be produced by Defendants
and these docunents are relevant not only to the
various issues of "practice" or "custonl of the
Def endants, but also bear on the issue of the
validity of the search warrants being chal | enged by
Plaintiffs.

Plaintiffs' counsel has sought to accommbdate
defense counsel's concerns with respect to the
"confidentiality" of the discovery sought, but

- 18 -



t here was no good reason for the failure to devel op evi dence on the

i ssues, especially those other than the search warrant claim?°
"We review the district court's decision to preclude further

di scovery prior to granting sunmary judgnment for abuse of

discretion.” Krimyv. BancTexas Goup, Inc., 989 F.2d 1435, 1441

(5th Gr. 1993) (citations omtted).

To obtain a continuance of a notion for
summary judgnent in order to obtain further
di scovery, a party nust indicate to the court by
sone statenent, preferably in witing (but not
necessarily in the form of an affidavit), why he
needs additional discovery and how the additiona
di scovery wll create a genuine issue of materia
fact. The nonnoving party "may not sinply rely on
vague assertions that additional discovery wll
produce needed, but unspecified facts."

ld. at 1442 (citations omtted; enphasis in original).

t hese efforts have thus far been of no avail.
10 The district court stated:

This suit was filed in Decenber 1989, and
plaintiffs have had anple opportunity to engage in
full discovery since then. The docunent production
request to which plaintiffs refer is limted to
docunents that indicate the results of execution of
search warrants, since the formation of TCN CU

that were initiated ... because of the detection of
odors associated with the operation of an ill egal
drug manufacturing |aboratory. Qobvi ously, any

inability of plaintiffs to acquire docunents
bearing on that |imted subject provides no excuse
for failure of plaintiffs to develop evidence in
response to the notion for sunmary judgnent, if any
was available to be had. Plaintiffs have known
si nce Decenber 1989, when TCNI CU and Tarrant filed
their first notion for summary judgnent, that there
was a need to develop and put in the record
what ever summary judgnent evidence could be
devel oped in support of plaintiffs' clains.

- 14 -



We have al ready uphel d summary judgnent on the search warrant
claim only the training claimrenmains. (Again, insofar as TCN CU
and the County are concerned, the summary judgnent on that claimis
not challenged on the nerits; the challenge rests only on the
continuance denial.) Therefore, as for the training claim and
keeping in mnd the specificity required for obtaining a Rul e 56(f)
conti nuance, the refusal to grant a continuance did not constitute
an abuse of discretion. As noted, the honeowners had anple tinme in
which to undertake discovery as to the defendants' training
practices. Undaunted by pending, dispositive notions, they
apparently filed no docunent requests relating to training,
al t hough, as noted, they apparently did depose TCNI CU officials.
Perhaps for this reason, "[t]he affidavit filed by [the
homeowners'] counsel did not state how further di scovery woul d have
ai ded his cause of action, and thus, [the honeowners have] failed
to denonstrate that further discovery would be anythi ng other than
a fishing expedition.'" See id. at 1443 (enphasis in original).

The honmeowners contend that they had an arrangenent with the
def endants to not seek additional discovery pendi ng di sposition of
the protective order notion. Fromthis, they contend that the 22
days between the protective order and summary judgnment were
i nadequate for discovery. The record, however, is singularly
devoid of evidence that there was sone arrangenent between the
parties to stay all discovery pendi ng di sposition of the protective
order notion. |f anything, the record inplies that the honeowners'

counsel nmade a unil ateral decision to forego discovery pending the
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di sposition of that notion.! And, as discussed, the honmeowners,
in their supplenental response to the summary judgnment notion
objected only to consideration of the search warrant clain they
represented that they "no |longer have objection to the Court's
consi deration"” of other issues. Finally, as discussed infra, the
mere conplaint that nore discovery is needed, by itself, does not
justify a Rule 56(f) continuance.

The honmeowners al so contend that they were entitled torely on
the scheduling order, which permtted discovery to continue unti
May 1991 (summary j udgnment was granted that January). |n assessing
this contention, we proceed froman obvious first principle: "Rule
56 does not require that any discovery take place before summary

j udgnent can be granted; if a party cannot adequately defend such

a notion, Rule 56(f) is his renedy." Wshington v. Allstate Ins.
1 The honeowner s have suppl enented the record with a letter from
their counsel to counsel for Tarrant County and TCN CU, which

according to the honeowners, proves the alleged agreenent. The

letter, drafted May 22, 1990, purported to confirm an agreenent,
whi ch apparently provided that the def endants woul d have 14 days in
which to respond to the docunment request pertaining to search
warrants i ssued on the basis of odor, and that the honeowners' tine
to respond to the summary judgnent notion woul d be extended for 21
days following either the production of such docunents or
resolution of an objection to their production by the court.

W fail to see how this letter supports the honeowners'
posi tion. As discussed, the issue of the production of search
warrants did not preclude discovery on the training claim (and
there were pending dispositive notions on that clain). Moreover,
the district court, by the honeowners' own cal culation, waited
three weeks after granting the protective order before entering
summary judgnent. See also Carriere v. Sears, Roebuck and Co., 893
F.2d 98, 102 (5th Gr.) (affirming denial of Rule 56(f)
conti nuance, recognizing that "plaintiffs were not ... entitledto
have the trial judge rule on the notions in any particul ar order"),
cert. denied, 498 U. S. 817 (1990).
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Co., 901 F.2d 1281, 1285 (5th Gr. 1990) (citations omtted;
enphasi s added). Thus, that nore tinme was schedul ed for discovery
does not, by itself, defeat sunmary judgnent. The honmeowners nust
satisfy Rule 56(f), a rule which "my not be invoked by the nere
assertion that discovery is inconplete; the opposing party nust
denonstrate "how the additional tine will enable himto rebut the
movant's al |l egations of no genuine issue of material fact.'" |d.
at 1286 (citations omtted); see also id. ("[T]he nonnovant's
“casual reference to the existence of ongoing discovery falls far
short of show ng how the desired tine would enable it to neet its

burden i n opposing summary judgnent.'") (quoting Pasternak v. Lear
Petrol eum Exploration, Inc., 790 F.2d 828, 833 (10th G r. 1986)).

The honeowners cannot informus with any degree of specificity
how addi ti onal discovery will create a material fact issue. Their
Rul e 56(f) continuance request, as the district court correctly
perceived, turned solely ontheir inability to obtain the docunents
relating to the search warrant claim only one of the two clains in
i ssue. Moreover, the record suggests that the honeowners had not
been diligent in pursuing discovery. The summary judgnent notion
was filed in April 1990; the honmeowners' inability to identify a
material fact issue by January 1991 (and their apparent failure to
request any docunents ot her than those pertaining to the warrants),
much less identify how additional discovery would lead to the
creation of such an issue, reflects a lack of diligence in

di scovery. Qoviously, this colors our view of a Rule 56(f)

conti nuance request. See International Shortstop v. Rally's, Inc.,
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939 F.2d 1257, 1267 (5th Gr. 1991), cert. denied, ___ US. |
112 S, C. 936 (1992); see also CB Kenworth, Inc. v. Cenera
Motors Corp., 118 F.R D. 14, 16 (D. Me. 19897) ("Only parties who
have diligently pursued discovery are entitled to the protections
af forded under Rule 56(f)."), cited and quoted with approval in
I nternational Shortstop, 939 F.2d at 1267.

As noted, the honmeowners undertook no discovery of which we
are aware, other than the docunent request relating to search
warrants, for nore than one year; only shortly before the sunmary
judgnent did they apparently depose sone TCN CU officials. The
district court did not abuse its discretion in denying the Rule
56(f) continuance.

B

The honeowners' final protest is to the summary judgnent
awar ded sua sponte to the GCties. They assert that because neither
City noved to dismss (rmuch |less for summary judgnent), there was
no notion which could be converted into one for summary judgnent; !?
and, in any event, that the court's failure to provide adequate
notice prior to entering sunmmary judgnent precluded its doing so.

The first assertion is sinply wong. "[D]istrict courts are
w del y acknow edged t o possess the power to enter sunmary judgnents
sua sponte". Celotex Corp. v. Catrett, 477 U S. 317, 326 (1986);
see also NL Indus., Inc. v. GHR Energy Corp., 940 F.2d 957, 965

12 Al though Grapevine noved to dismss the conplaint in its
answer, asserting, inter alia, that the conplaint failed "to all ege
any policy, practice or custom on the part of the [Cty] which
caused the all eged deprivation of civil rights", it did not file a
separate notion to that effect.
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(5th Gr. 1991) ("Rule 56(c) ... permts a court to grant summary
judgnent in favor of a party that did not request it"), cert.
denied, __ US __ , 112 S. C. 873 (1992).

O course, the power to enter summary judgnent sua sponte is
tenpered by the requirenent to provide prior notice. See Cel otex,
477 U. S. at 326 (noting power of district court to enter summary
j udgnent sua sponte, "so long as the losing party was on notice
that she had to cone forward with all of her evidence"); Judw n
Properties, Inc. v. United States Fire Ins. Co., 973 F. 2d 432, 436-
37 (5th Gr. 1992) ("A district court may grant a notion for
summary judgnent sua sponte, provided that it gives proper notice
to the adverse party. Judwin was entitled to receive 10 days
notice before the district court granted summary judgnment.")
(citations omtted); NL Indus., 940 F.2d at 965 ("the district
court in this case could not grant sunmary judgnent against NL
w thout notifying NL at | east ten days in advance that it intended
to do so0"); see also Fed. R Gv. P. 56(c) (requiring that summary
j udgnent notion be served "at |east 10 days before the tinme fixed
for the hearing"). Thus, we turn to the inadequate notice
assertion. The Cities did not file summary judgnent notions, and
the court did not notify the honmeowners that it was considering
summary judgnent for the Cties. Therefore, the honmeowners di d not

receive the notice to which they were entitled. 3

13 Lake Wort h contends t hat the honmeowners were on noti ce because
the "notion for summary judgnent filed by [Tarrant County and
TCNICU] raised the very issues ruled upon by the district court.™
But, obviously, the issues relating to the Cties' training of
their officers would turn on their own facts, which would be
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"This court has strictly enforced the ten day notice
requi renment of Rule 56(c)." Powell v. United States, 849 F.2d
1576, 1579 (5th Gr. 1988) (footnote omtted).

[ T] he strict enforcenent of the notice requirenment

IS necessary because a sunmary judgnent is a final

adjudication on the nerits. Since a sumary

j udgnent forecloses any future litigation of a case

the district court nust give proper notice to

i nsure that the nonnoving party had the opportunity

to make every possible factual and | egal argunent.
ld. at 1579 (citation and footnote omtted). In this spirit, we
have vacat ed sunmary j udgnents and remanded for further proceedi ngs
where the district court provided no notice prior to granting
summary judgnent sua sponte, even where "sumrary judgnent nay have
been proper on the nerits". E. g., Judwn, 973 F.2d at 437.

Despite the strictness with which we enforce the notice
requi renent, "the harm ess error doctrine applies to lack of the
notice required by Rule 56(c)." Powell, 849 F.2d at 1580; see al so
Western Fire Ins. Co. v. Copeland, 786 F.2d 649, 653 (5th Gr.
1986); Norman v. McCotter, 765 F.2d 504, 508 (5th Cr. 1985). The

gquestion is whether the training clai msua sponte sunmary j udgnent

W t hout notice constituted harml ess error. 1

different fromthose relating to TCNICU s training procedures. 1In
any event, because of our disposition of this issue, we need not
reach this contention.

14 As noted, the Cities were not parties to the search warrant
claim That claimrelated only to a customor policy by Tarrant
County and TCNI CU. But, even if they had been, the failure to give
notice prior to entering sunmary j udgnent agai nst t he honeowners on
that claimwuld be harmess in the light of our holding on that
claim

We also note again that the absence of notice is the only
chal | enge by t he honeowners to the sunmary judgnent for the Cties.
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It appears clear that error in notice is
harm ess if the nonnoving party admts that he has
no additional evidence anyway or if, as in Norman
v. MCotter, the appellate court evaluates all of
t he nonnovi ng party's additi onal evidence and fi nds
no genui ne i ssue of material fact.

Powel | , 849 F.2d at 1582.

The situation in this appeal does not mirror that in Norman v.
McCotter; the honeowners have not submtted sunmary judgnent
evidence in an effort to prove the harnful nature of the error. O
course, regarding the Cities, they al so have not admtted that they
have no additional evidence to present.

But, such an adm ssion is not required to find the error
har m ess. Resol ution Trust Corp. v. Sharif-Minir-Davidson Dev.
Corp., 992 F.2d 1398 (5th G r. 1993) expanded Powel | slightly:

Wen there is no notice to the nonnovant,
summary judgnent will be considered harmess if the
nonnovant has no additional evidence or if all of
the nonnovant's additional evidence is reviewed by
the appellate court and none of the evidence
presents a genuine issue of material fact.

ld. at 1403 n.7 (citing Powel|; enphasis added).

It does not appear that the honmeowners have any additional

evidence to offer regarding the Cities' liability; they do not

identify any, and we find none in our review of the record.®™® In

They do not contend that the record, as it stands, establishes a
material fact issue on the training claimas to the Cties.

15 Grapevine posits an additional basis for finding harm ess
error, asserting that "a nunicipal entity cannot be held |liable for
failing to train or supervise its officers when the individua
of ficers have been exonerated of any underlying constitutional
violation." Wilethisis true, see Gty of Los Angeles v. Heller,
475 U. S. 796, 798-99 (1986) (per curianm), the Cty cannot avai

itself of this defense. Sone of the plaintiffs in the instant case
sued two Grapevine police officers involved in one of the searches
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fact, in Leatherman |, our court addressed a simlar concern: the
district court's sua sponte dism ssal of the CGties because of the
homeowners' failure to satisfy the hei ghtened pl eadi ng requi renent.
Qur court found that

[a] | though we are troubled by the absence of
notice preceding the district court's sua sponte

dism ssal of the clains against the ... CGt[ies]
..., we nevertheless affirmthe dism ssal of those
clains as well. Plaintiffs do not contend in this

court that they are prepared to allege specific
facts in an anended conplaint so as to render it in
conpl i ance wth our hei ght ened pl eadi ng
requi renment. We conclude, therefore, that the
district court's failure to notify plaintiffs of
its intention to dismss the clains against the
nonnovants, in the context of this case, was
har m ess. Cf. Powell v. United States, 849 F.2d
1576, 1580-82 (5th G r. 1988) (applying harnl ess
error test to the notice requirenent under Federal
Rule of GCvil Procedure 56 [sunmary judgnent]).

Leatherman |, 954 F.2d at 1058 (footnotes omtted; brackets in
original).

The situation for this second appeal differs, but only
slightly; just as the honmeowners were unable earlier to allege
specific facts so as to conply with the heightened pleading
standard, they now fail to specify any fact issue which should

prevent sunmary judgnent -- or for that matter, even identify how

at issue. One was granted judgnent as a matter of |aw (largely
because the plaintiffs did not sue him in his supervisory
capacity), while the other obtained a jury verdict on the issue of
qualified immunity. Qur court affirnmed. Andert v. Bew ey, No. 92-
1467 (5th Gr. July 21, 1993) (unpublished) (disposition reported
in table at 998 F.2d 1014). Needless to say, qualified immunity
does not nean that no constitutional violation occurred -- only
that the officer is immune. And, it is well-established that an
individual officer's qualified immunity does not protect a
muni ci pality. See Oven v. City of | ndependence, 445 U.S. 622, 650-
58 (1980).
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addi tional discovery would yield such an issue. Because the
homeowners have not identified a material fact issue regarding
their training claim against the Cties, it would be a "useless
procedure to reverse the [d]istrict [c]ourt because it did not
allow ten days to el apse" before entering summary judgnent. See
Oppenhei ner v. Mirton Hotel Corp., 324 F.2d 766, 768 (6th Cr.
1963); see also Powell, 849 F.2d at 1581 (discussing Oppenhei ner
and subsequent Sixth Crcuit decisions). Accordingly, the failure
to provide notice was harnl ess.
L1l
For the foregoing reasons, the judgnent is

AFF| RMED.



