IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1715

GREAT WESTERN DI RECTORI ES, | NC.,

Pl ai ntiff-Appell ee-
Cr oss- Appel | ant ,

ver sus
SOUTHWESTERN BELL TELEPHONE COVPANY, ET AL.,

Def endant s- Appel | ant s-
Cross Appel | ees.
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CANYON DI RECTORI ES, | NC. ,

Pl ai ntiff-Appell ee-
Cr oss- Appel | ant ,

ver sus

SOUTHWESTERN BELL TELEPHONE
COMPANY, ET AL.,

Def endant s- Appel | ant s-
Cross Appel | ees.

Appeals fromthe United States District Court for the
Northern District of Texas

ON PETI TI ONS FOR REHEARI NG AND REHEARI NG EN BANC OF GREAT WESTERN
DIRECTORIES, INC., AND ON SUGGESTION FOR REHEARING EN BANC OF
SOUTHWESTERN BELL TELEPHONE COVPANY, ET AL.

January 26, 1996



Before WSDOM REYNALDO G GARZA, and GARWOOD, Circuit Judges.
BY THE COURT:

We acknow edge recei pt of the Petition for Rehearing of G eat
Western Directories, Inc., et al, as well as their Suggestion for
Rehearing En Banc and the Suggestion for Rehearing En Banc of
Sout hwestern Bel |l Tel ephone Conpany, et al.

At our request, G eat Western Directories, Inc. has answered
Sout hwestern Bel |l Tel ephone Conpany's Suggestion for Rehearing En
Banc and Sout hwestern Bell Tel ephone Conpany has answered the
Petition for Rehearing En Banc of Great Western Directories, Inc.,
et al. Amcus Curiae for the Association of Directory Publishers
also filed an answer to the request of Southwestern Bell Tel ephone
Conpany' s Suggestion for Rehearing En Banc.

The Petition for Rehearing of Geat Western Directories, Inc.
i s DEN ED.

Treating the Suggestion for Rehearing En Banc by Sout hwestern
Bel | Tel ephone Conpany, et al, as a Petition for Reheari ng we GRANT
THE SAME | N PART.

In our original opinion we allowed the jury to grant damages
to G eat Western Directories, Inc. for their decision to w thdraw
from the Richardson WMarket. It is our view that the danmages

received by Great Western Directories for R chardson were based on

anticipatedillegal actions by Sout hwestern Bell Tel ephone Conpany.

The sole basis for Geat Wstern's claimof |lost future profits
fromnot entering Ri chardson was its subjective expectation that,
in the future, Southwestern Bell mght raise DLI prices so nuch
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that the R chardson nmarket woul d becone unprofitable. W now hold
that antitrust damages cannot be predicated on such future illegal
act s.

Courts have refused to permit damage cl ai ns based on the fear
of future illegal acts, recognizing that such acts may never occur.

Bailey's Bakery, Ltd. v. Continental Baking Co., 235 F. Supp. 705,

716-717 (D. Hawaii 1964) ("[A]lny damages cl ai ned for prospective
restraint of trade would be purely speculative, and a plaintiff
cannot recover noney damages for antici pated but uni npl enented acts

of restraint which nmay invade its interests."), cert. denied, 393

u. S. 1086 (1969); Connecticut Inporting Co. V. Fr ankf ort

Distilleries, Inc., 101 F.2d 79, 81 (2nd Cr. 1939) (denying

recovery for future refusals to deal).

What Great Western alleges anmounts to fear of future illega
acts. Sout hwestern Bell has not commtted the acts formng the
basis for G eat Wstern's claim of lost future profits in the
Ri chardson nmarket, since it has not increased DLI prices to make
Ri chardson presently unprofitable. That it mght or wll do so
does not establ i sh pr esent antitrust liability for a
nmonopol i zati on-based violation, since the lost-profits injury
giving rise to antitrust damages cannot exist until Southwestern
Bell actually raises prices. Great Western has no antitrust
damages with regard to Ri chardson

One of the judges of our court having pointed out to us that
it is not necessary to decide the issue of whether conpetition is

an el enent of section 2 in this case, we withdraw the second ful



par agraph on page 1385 of the original opinion, which can be found
at 63 F.3d 1378, and in its place insert the follow ng:

"Appel l ants contend that in order for appellees to succeed in
a Section 2 antitrust claimthey nust present evidence of injury to
conpetition. The court belowdid instruct the jury that it had to
findinjury to conpetitionto find that Sout hwestern Bell Tel ephone
commtted a nonopolization-based offense: "[Aln antitrust
violation requires a showing of an actual adverse effect on
conpetition, not sinply an effect on individual conpetitors. |If an
adverse inpact on overall conpetition has not been shown by the
plaintiffs, you may not find that a violation of the antitrust | aws
has occurred.' The jury found a violation and the court recogni zed
in its amended Findings of Fact and Conclusions of Law that,
"[i]nherent in the jury's verdict and damage findings is a finding
of an adverse effect on conpetition legally caused by the acts of
def endants.' Additionaly, evidence of injury to conpetition
supports a finding of exclusionary conduct. The proper inquiry is
whet her appell ants engaged in exclusionary, anticonpetitive, or
predatory conduct."

We therefore again find that Southwestern Bell Tel ephone has
violated the Antitrust Laws and we remand the case for the court to
determ ne the danages to be awarded Great Western Directories, Inc.
for such antitrust violation, but with the caveat that they should
receive no damages for their decision to withdraw from the
Ri chardson market or for their failure to enter the Little Rock

mar ket .



Since the damages in this case have been altered, the court
below may wish to take another |ook at the injunction against
Sout hwestern Bell that it had entered. It may want to keep the
sane in place, nodify, and as nodified enter a new injunction, or
renove the injunction as a whole. This we | eave to the judgnent of
t he court bel ow

In all other respects, the judgnents of the court below are
affirmed, including the award of danages to Canyon Directories,
I nc.

No nmenber of the court in active service having requested the
Court be polled on rehearing en banc, (FRAP and Local Rule 35) the

Suggestions for Rehearing En Banc are al so DENI ED.

ENTERED FOR THE COURT:

Wfﬁﬁ

United States Crcuit Judge




