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RHESA HAVKI NS BARKSDALE, Circuit Judge:

As the | ast of seven defendants in the early 1980s savi ngs and
loan "1-30 scandal" in Texas, Paul Douglas Tannehill appeals his
convictions for conspiracy and overvaluation of land, with the
critical issue being whether his statutory or constitutional rights
to a speedy trial were violated; especially, whether, if only
argunent, and not testinony or other evidence, is presented on a
pretrial notion not heard until after trial begins, the period
between filing and argunent is excludabl e under 8§ 3161(h)(1)(F) of
the Speedy Trial Act (excludes "[a]ny period of delay resulting
from ... any pretrial notion, from ... filing ... through
hearing"). (Enphasi s added.) Tannehill contends also that the

evidence is insufficient, and that the district court erred in



several evidentiary rulings and in refusing ajury instruction. W
AFFI RM
| .

In QOctober 1987, Tannehill, a real estate appraiser, was
indicted with David Lamar Faul kner, Spencer H Blain, Jr., Janes L.
Tol er, Arthur Formann, Kenneth Earl Cansler, and Paul Arlin Jensen,
as a result of their involvenent in a schene in which fraudul ent
real estate |oans were obtained for the purchase of |and and the
construction of condom niuns al ong I nterstate 30 between Dal | as and
Fort Worth. See United States v. Faul kner, 17 F.3d 745, 756 n.9
(5th Gir.), cert. denied, __US _ , 115S. C. 193, 663 (1994).
The 88-count indictnent charged that Faul kner and Toler, real
estat e devel opers, and their enpl oyee, Cansler, arranged for Blain
and Jensen, who controlled federally-insured savings and | oan
associ ations, to nmake | oans for the purchase of building sites and

conpl eted condom ni um devel opnents at inflated prices, and charged

that Tannehill and Formann, a real estate appraiser enployed by
Tannehil |, furthered the schene by supplyingintentionally inflated
apprai sals.! Tannehill was charged in 13 counts with conspiracy,

overvaluation of land, wre fraud, and aiding and abetting the
m sapplicati on of funds.
Al l seven defendants were tried in Lubbock beginning in early

1989, but a mstrial was declared that Septenber, after the jury

. Further details about the schene are provided in our court's
two publ i shed opi nions affirm ng the convictions resulting fromthe
two trials in addition to Tannehill's. See United States v.
Faul kner, 17 F.3d 745 (5th Gr. 1994); United States v. Jensen, 41
F.3d 946 (5th Gr. 1994).



was unable to reach a verdict. A second trial began in Dallas in
June 1991, but pretrial publicity made it inpossible to select a
jury in Dallas. The district court severed Faul kner, Tol er, Bl ain,
and Formann from Tannehill and the other two defendants, and
transferred their four cases to the Wstern District of Texas
(M dl and) . Their trial began in Septenber 1991, and all were
convicted that Novenber. See Faul kner, 17 F.3d at 754-55.

After the Mdland trial, Cansler pleaded guilty, and Jensen
and Tannehill were severed, at their requests. Jensen was tried
and convicted in Cctober 1992. See United States v. Jensen, 41
F.3d 946 (5th Cr. 1994). Tried in April 1993, Tannehill was
acquitted on the wire fraud and m sapplication counts and one
overval uation count, but was convicted for conspiracy and t he ot her

ei ght overval uation counts.? He was sentenced, inter alia, to six

2 Tannehill was convicted on the followng counts: count 1
charged that, between January 1, 1982, and January 9, 1984,
Tannehi |l and six others conspired to m sapply funds of federally-

insured institutions, tounlawfully participate in transactions and
| oans of federally-insured institutions, to conmt wre fraud, to
overvalue land for the purpose of influencing federally-insured
institutions, to transport in interstate conmerce noney taken by
fraud, and to defraud the United States, in violation of 18 U S. C
8 371; counts 2-4 charged that the seven defendants aided and
abetted each other in knowingly and wllfully overvaluing land to
i nfl uence the actions of a federally-insured financial institution
by fabricating, executing and submtting spurious appraisals on
three tracts of land, in violation of 18 U S.C. 88 1014 and 2; and
counts 5, 6, 11, 19, and 20 charged Tannehill and Formann wth
violations of 18 U S C 88 1014 and 2, for submtting false
appraisals for five tracts of |and.

Tannehi || was acquitted on counts 9 and 10, which charged al
seven defendants with wre fraud i n connection with the transfer of
funds in connection with a devel opnent; count 12, which charged
that he and Formann ai ded and abetted Blain in the m sapplication
of funds in connection with a devel opnent; and count 13, which
charged that he and Formann ai ded and abetted each other in the
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years inprisonnment and fined $30, 000.
1.

Tannehill contends that the indictnment should have been
dismssed for violations of his speedy trial rights; that the
evidence is insufficient to sustain his convictions; and that the
district court erred by permtting the Governnent to base its case
on summary evidence, by admtting prior trial testinony of a
deceased Governnent wtness, and by refusing his requested
instruction on reliance on the advice of counsel.

A

The district court denied Tannehill's notion to dismss the
indictnment for violations of his rights to a speedy trial under
both the Speedy Trial Act and the Constitution. W turn first to
the statutory claim

1

"We review the facts supporting a Speedy Trial Act ruling
using the clearly erroneous standard and the | egal concl usions de
novo. " United States v. Bernea, 30 F.3d 1539, 1566 (5th Cr.
1994), cert. denied, ___ US __ , 115 S. C. 1113 (1995).
Al though nore than five and one-half years elapsed between
indictment in October 1987 and trial in April 1993, Tannehill's

statutory claim focuses only on the period between Septenber 4,

subm ssion of a false appraisal for that sane devel opnent.
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1992 (filing of several pretrial notions by Tannehill), and the
April 1993 trial.® Accordingly, inreviewing his statutory claim
we do not consider any delays prior to then.

"The Speedy Trial Act[, 18 U S.C. § 3161-3174,] requires that
a federal crimnal defendant be tried within seventy days of his
i ndi ctment or appearance in front of a judicial officer, whichever
cones later. |If the defendant is not brought to trial within this
statutory period, the indictnment nust be dismssed.” United States
v. Wllianms, 12 F.3d 452, 459 (5th Gr. 1994).

However, "[t]he Act provides for a nunber of “exclusions' in
which tinme that passes is not charged agai nst the 70-day clock."
| d. One of those provisions, 8 3161(h)(1)(F), excludes "[a]ny
period of delay resulting from other proceedings concerning the
defendant, including but not limted to ... delay resulting from
any pretrial notion, from the filing of the notion through the
concl usion of the hearing on, or other pronpt disposition of, such

nmotion". 18 U.S.C. 8§ 3161(h)(1)(F) (enphasis added).

3 At oral argunent, Tannehill's counsel stated that the focus of
his Speedy Trial Act claimwas on the period after June 1991. But,
his briefs and argunents focus only on post-Septenber 4, 1992. The
district court found that the period between the June 1991 m stri al
and the receipt in Septenber 1992 of the transcript of the severed
co-defendants' trial was excludable under 18 U . S.C. §8 3161(h)(8).
See note 5, infra.



For notions that "require" a hearing,?* subsection (F)
"excludes the tinme between the filing of the notion and the hearing
on that notion, even if a delay between the notion and the hearing
is unreasonable". United States v. Johnson, 29 F.3d 940, 942-43
(5th Gr. 1994). Also excluded is the "tinme after a heari ng needed
to allow the trial court to assenble all papers reasonably
necessary to di spose of the notion, e.g., the subm ssion of post-
hearing briefs". 1d. And, after the court has received all of the
subm ssions, the notion is considered to have been taken "under
advi senent”, and the speedy trial clock is tolled for 30 days,
pursuant to subsection (J), which provides for the exclusion of
"del ay reasonably attributable to any period, not to exceed thirty
days, during which any proceeding concerning the defendant is
actually under advisenent by the court"”. 18 U S . C 8
3161(h) (1) (J).

If a notion does not require a hearing, subsection (J)
provi des for the exclusion of 30 days after the court receives al
subm ssions fromcounsel regarding the notion. Johnson, 29 F. 3d at
943. "I'f the court has several notions on which it nust rule
however, this tine period can be reasonably extended." WIIians,

12 F. 3d at 460.

4 See Henderson v. United States, 476 U S. 321, 329 (1986);
United States v. Johnson, 29 F.3d 940, 942-43 (5th Gr. 1994); and

Bernea, 30 F.3d at 1567, for use of the word "required". Because
Tannehi || requested a hearing, as discussed infra, and because, in
any event, it is undisputed that at |east one or nore of the

nmotions at issue "required" a hearing, we need not address what
causes a hearing to be "required".
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In May 1992, the district court set Tannehill's trial on its
Cct ober 1992 docket. On Septenber 4, however, Tannehill filed
nunmerous pretrial notions, including a nmotion to dismss for
violations of the Speedy Trial Act, as well as a notion for a
hearing on all pretrial notions. The Governnent's response, and
Tannehill's reply, were submtted by the end of Septenber. On
Novenber 20, the district court, sua sponte, reset the trial for
its February 1993 docket. Tannehill filed additional nptions on
January 19 and 22, 1993, including a notion in limne. On January
29, the district court reset trial for April 5, 1993.

No hearing was conducted on Tannehill's notions prior to
trial. After the jury was sworn, the court heard argunents on sone
of Tannehill's notions, including the notion to dismss for
vi ol ation of the Speedy Trial Act, filed in Septenber 1992, and the
motion in limne, filed in January 1993.

One basis for disposing of Tannehill's Speedy Trial Act claim
turns on whet her the argunents on his pretrial notions, heard after
the jury was sworn, constitute a "hearing"” within the meaning of 8

3161(h) (1) (F).®> Al though our court has held that the speedy trial

5 The district court ruled that the delay was excl udabl e under
8§ 3161(h)(8), which provides for the exclusion of "[a]ny period of
delay resulting froma continuance granted by any judge on his own
nmotion or at the request of the defendant or his counsel or at the
request of the attorney for the Governnent, if the judge granted
such continuance on the basis of his findings that the ends of
justice served by taking such action outweigh the best interest of
the public and the defendant in a speedy trial". 18 US.C 8§
3161(h)(8)(A). Subsection (B) of § 3161(h)(8) sets forth several
factors for the district court to consider in determ ning whether
to grant an "ends of justice" continuance pursuant to subsection
(A). Anong those factors is "[w hether the case is so unusual or
so conplex, due to the nunber of defendants, the nature of the
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clock is tolled for the period between the filing of a notion and
a hearing on that notion, even if the hearing is not conducted
until trial, those cases do not address the neaning of "hearing"
under § 3161(h)(1)(F). See, e.g., Bernea, 30 F.3d at 1568
("pending notions carried for hearing just before or during trial
will toll the speedy trial clock indefinitely"); United States v.
Santoyo, 890 F.2d 726, 728 (5th Cr. 1989) (tine between filing of
pretrial notion in l|limne and hearing on notion at trial
excl udabl e), cert. denied, 495 U. S. 959 (1990).

The Act does not define what constitutes a "hearing", and the
parties have not <cited, nor have we found, any authorities
addressing the issue.® In other contexts, "hearing" has been
defined in various ways. See, e.g., Buxton v. Lynaugh, 879 F.2d
140, 144-45 (5th Gr. 1989) ("hearing", as used in habeas corpus
statute, 28 U S.C. 8§ 2254(d), "does not necessarily require an
evidentiary hearing and ... factfinding based on a record can in
sone circunstances be adequate"), cert. denied, 497 U S. 1031
(1990); State v. Oris, 26 Ohio App. 2d 87, 269 N.E 2d 623, 624

(1971) (the term "hearing" suggests "to "give audience to'");

prosecution, or the existence of novel questions of fact or |aw,
that it is unreasonabl e to expect adequate preparation for pretrial
proceedings or for the trial itself wthin the tinme limts
established by this section". 18 U S.C 8 3161(h)(8)(B)(ii).
Because we conclude that the delay was excludable under 8§
3161(h)(1)(F), we need not address whet her the del ay was excl udabl e
al so under § 3161(h)(8).

6 United States v. Gonzales, 897 F.2d 1312, 1315 (5th Grr.
1990), cert. denied, 498 U S. 1029 (1991), seens to inply that
"oral argunents” on the defendant's notion to dismss for |ack of
a speedy trial, conducted on the day trial began, constitute a
"hearing" within the neaning of subsection (F).
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Bl ack's Law Dictionary 721 (6th ed. 1990) (defining "hearing" as
"[a] proceeding of relative formality (though generally | ess formal
than a trial), generally public, with definite issues of fact or
law to be tried, in which wtnesses are heard and evidence
presented").

In determ ning what Congress neant by its use of the word
"hearing" in subsection (F), we nust consider the context in which
the word is used and give to the termits ordinary nmeaning within
that context. See, e.g., Ardestani v. I.NS.,  US |, 112 S
Ct. 515, 519 (1991) (when word used in statute has many dictionary
definitions, it "nust drawits neaning fromits context"); John Doe
Agency v. John Doe Corp., 493 U S. 146, 153-56 (1989) (looking to
"ordi nary nmeani ng" and purpose of statute ininterpreting statutory
term. Subsection (F) deals wth the exclusion of "any" del ays,
caused by the pendency of pretrial notions, from the tine
limtations inposed by the Act; applies to "any pretrial notion"
and excludes, inter alia, the period between filing and heari ng.
(Enphasi s added.) Sone notions require the presentation of
testi nony or other evidence (for exanple, a notion to suppress);
others do not (for exanple, Tannehill's notion in |imne). I n
i ght of Congress' intent that subsection (F) apply to any pretri al
nmotion, it would be unreasonable to conclude that the presentation
of testinony or other evidence is an essential prerequisite for a
"hearing" on a notion within the neaning of that subsection.

We need not determ ne the precise paraneters for a "hearing"

under subsection (F), because it is clear that the termincludes a



situation in which the district court hears argunent of counsel and
considers it prior to making its ruling, as was done in this case.
Therefore, the entire period between Septenber 4, 1992 (the date on
which Tannehill filed his pretrial notions) and the hearing
conducted at trial is excludable under subsection (F).’ See
Bernea, 30 F. 3d at 1568 (speedy trial clock tolled by notions which
were ultimately heard and ruled upon during trial); United States
v. GConzales, 897 F.2d 1312, 1314-16 (5th Cr. 1990) (period
followng filing of notion to dismss for speedy trial violation,
deci ded after oral argunent on the first day of trial, excludable
under 8 3161(h)(1)(F)), cert. denied, 498 U S 1029 (1991);
Santoyo, 890 F.2d at 728 (period followng filing of pretria
motion in limne excludable under 8§ 3161(h)(1)(F) even though
motion was carried for hearing during trial); United States v.
Riley, 991 F.2d 120, 123-24 (4th G r.) (although resolution of
pretrial notion to suppress was not concluded until trial, entire

period between its filing and its resolution was excl udabl e under

§ 3161(h)(1)(F)), cert. denied, ___ US __ , 114 S. . 392
(1993).
! The Suprene Court has stated that Congress intended to excl ude

all tinme between the filing of a notion and the concl usion of the
hearing on that notion, regardl ess of whether a delay in holding
that hearing is "reasonably necessary". Henderson v. United
States, 476 U.S. at 330. Qur court has noted that "[a]n exception
m ght be justified in a particularly egregi ous case, for exanple,
when def endants have presented repeated unsuccessful requests for
hearings or ... other credible indication that a hearing had been
deli berately refused with intent to evade the sanctions of the
Act". United States v. Walker, 960 F.2d 409, 413 (5th Cr.)
(internal quotation nmarks and citation omtted), cert. denied,
u. S. , 113 S. C. 443 (1992). Tannehill does not claimsuch an

excepti on.
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2.

Alternatively, Tannehill <clainms violation of the Sixth
Amendnent's guarantee that "[i]n all crimnal prosecutions, the
accused shall enjoy the right to a speedy ... trial". U S. Const.
anend. VI. "In resolving a constitutional speedy-trial claim we
must examne: (1) the length of the delay, (2) the reason for the
del ay, (3) when t he defendant asserted his speedy trial rights, and
(4) any prejudice to the defendant resulting from the delay."

United States v. Neal, 27 F.3d 1035, 1042 (5th Cr.) (citing Barker

v. Wngo, 407 U S. 514 (1972)), cert. denied, ___ US __ , 115 S
. 530 (1994), and cert. denied, ___ US _ , 115 S C. 1165
(1995).

The Governnent concedes, as it nust, that the delay was
"extraordinarily long", but maintains that it was reasonabl e under
the Sixth Amendnent for the sane reasons that it was permssible
under the Speedy Trial Act. In response to Tannehill's
constitutional claim the district court ruled, in part, that the
del ay was necessitated by the conplexity of the case, conbined with
the need for the lengthy trial records that were essential to
Tannehil|'s defense.?

Tannehi || asserts that he was prejudi ced by the del ay because
(1) he becane insolvent due to the cost of defending the case, has

been unable to obtain any significant work as an appraiser due to

8 The Lubbock trial transcript was not conpleted until June
1991; and the Mdland trial transcript did not becone avail able
until Septenber 1992, after Tannehill had filed his pretrial

noti ons on Septenber 4.
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adverse publicity, and thus had to rely on appoi nted counsel; and
(2) three material witnesses died followng the mstrial. On the
other hand, the district court ruled that Tannehill was not
prejudi ced but, instead, benefited fromhis counsel's opportunity
to review and use transcripts fromthe other trials.

We agree; the trial transcript reflects several occasions on

whi ch Tannehill's counsel used the transcripts for inpeachnent or
in an attenpt to secure favorable evidentiary rulings. And,
Tannehil |, who was represented at trial by appointed counsel, has

not shown prejudice to his defense as the result of his insol vency.
Finally, as the district court also ruled, Tannehill has shown no
prejudice fromthe deaths of the three w tnesses, because he has
not rel ated the substance of their testinony, or shown howit would

have affected his defense.

B
Tannehill contends that the evidence is insufficient to
support his convictions for conspiracy and overval uation. Qur

narrow standard of review for challenges to the sufficiency of the
evi dence after conviction by a jury is well-established:

W nust affirmif a reasonable trier of fact could
have found that the evidence established guilt

beyond a reasonabl e doubt. We nust consider the
evidence in the Ilight nost favorable to the
governnent, including all reasonable inferences

that can be drawn fromthe evidence. The evidence
need not exclude every reasonable hypothesis of
i nnocence or be wholly inconsistent with every
concl usion except that of guilt, and the jury is
free to choose anbng reasonable constructions of
t he evi dence.

Bernea, 30 F.3d at 1551.



1

For the conspiracy conviction, Tannehill maintains that there
was no evidence that any alleged co-conspirator asked him to
fabricate or arbitrarily inflate appraisals; or that he was present
or overheard discussions about the conspiracy; or that he nade
statenents indicating know edge or awareness of it; or that he
agreed tojoinit. But, there was anple circunstantial evidence to
support the jury's finding that Tannehil|l knowi ngly participatedin
t he conspiracy.

A lengthy recitation of the evidence is unnecessary. Qur
review of the trial transcript reveals nunerous exanples of
circunstantial evidence of guilt, including Tannehill's secretary's

testinony that, when she asked him why he did not termnate his

relationship with the 1-30 clients, he responded that he was "in
too deep and | can't get out. | have to unload ny condos first".
Al t hough Tannehill asserts that the secretary admtted, on cross-

exam nation, that he could have been referring to the Ilarge
accounts receivabl e bal ance owed his firmby the savings and | oan
association, this is precisely the type of alternative hypothesis
of innocence that the evidence need not exclude. The jury was free
to reject this explanation.

Q her circunstantial evidence of Tannehill's participationin
t he conspiracy i ncludes, for exanple, testinony about conversations
in which he participated, reflecting his know edge that sal es of
conpl eted condom niuns in the 1-30 area were poor and, thus, that

hi gh apprai sal s were unwarrant ed; and his adm ssion to anot her |-30

- 18 -



condom ni um devel oper that he had been "forced" by Faul kner to

include Formann as a partner in the condom nium devel opnment in

whi ch he had invested. It goes wi thout saying that, although

Tannehi || presented conflicting evidence, "the jury is the final

arbiter of the credibility of witnesses". Bernea, 30 F. 3d at 1552.

There is no basis upon which to overturn its conspiracy verdict.
2.

For his convictions on eight overvaluation counts, Tannehil
contends that the evidence was insufficient because there was no
evi dence that he knew, or should have known, that the appraisals
were false. He asserts that the evidence showed that his staff
appr ai ser and co-def endant, Formann, gathered the data and prepared
the appraisals; that there was no evidence that he conspired with
Formann, or was aware that Formann was preparing fal se appraisals;
and that he perforned responsibly as a review appraiser in
accordance with then prevailing standards.

To establish a violation of 18 U S.C. § 1014, the Governnent
was required to prove that Tannehill knowngly nade a false
statenent as to a material fact to a financial institution, for the
pur pose of influencing the institution's actions. United States v.
Thonpson, 811 F.2d 841, 844 (5th Cr. 1987). There was anple
evidence from which a rational juror could have found that
Tannehi || knew that the appraisals overvalued the property. The
apprai sals valued the property at 20-30% nore than the anount for
which it was being sold. There was testinony that the appraised

val ues had to be higher than the sales prices so that the | ending
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institutions, which |oaned only 70-80% of the appraised val ue of

the property, could fund 100% of the costs, thus allowing the

i nvestor/devel oper to pay no noney down and often receive "up-
front" noney at the closings.
Mor eover, sales of Tannehill's own condom nium units in the

area were poor, supporting an inference that he could not have
assi gned such high apprai sed values to other property in the area
in good faith. Tannehill's assertion that his units were not
avail able for sale until October 1982, and that the appraisals at
i ssue were nmade either before or shortly thereafter, is unavailing
in light of evidence that efforts to pre-sell the units prior to
their conpletion were unsuccessful and evidence that, prior to the
dates of the appraisals at 1issue, Tannehill participated in
conversations with other 1-30 developers in which they discussed
poor sales of conpleted units.

Al t hough Tannehill asserts that there was no evi dence that he
was aware of Formann's illegal activities until he fired Formann in
February 1983, after he |learned that Formann was responsible for
forging his signature on an appraisal, which occurred after the
appraisals at issue were submtted, the Governnent introduced
expert testinony that the inconsistencies and unexpl ained
adjustnments in the appraisals could not be attributed to
i nconpetence or negligence, and that an experienced appraiser
shoul d have detected them In short, the jury chose to reject
Tannehill's attenpt to place all of the blanme on Formann, and its

decision to do so is supported by the evidence. Accordingly, we
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conclude that there was sufficient evidence for the jury to find
that Tannehill knew that the appraisal reports he signed reflected
overinfl ated val ues.
C.

Tannehil|l presents two evidentiary issues: use of sumary

evi dence; and use of prior testinony of a deceased w tness.
1

Tannehi || contends that the district court erred by permtting
the Governnent to base its case on summary evi dence. First, he
clains that charts summarizing the transactions at issue were
m sl eading and inaccurate, and contained information that the
Governnent's expert, on cross-exam nation, admtted an appraiser
shoul d not be expected to know or consider in making an apprai sal.

O course, "[t] he contents of vol um nous witings, recordings,
or phot ographs whi ch cannot conveniently be exam ned in court may
be presented in the formof chart, summary, or cal culation". Fed.
R Evid. 1006. We review the adm ssion of evidence pursuant to
Rul e 1006 only for abuse of discretion. See United States v. Wnn,
948 F.2d 145, 157 (5th GCir. 1991), cert. denied, ___ US _ , 112
S. . 1599 (1992). The district court did not abuse its
discretion in admtting the summary charts, because the
requi renents of Rule 1006 were satisfied. The docunents sunmari zed

in the charts were vol un nous, and i n-court exam nati on woul d have

been nore than inconvenient.?® Furthernore, the charts had
o The case agent testified that 28,000 docunents (55 l|atera
five-shelf file cabinets), which would fill about two-thirds of the

courtroom were obtained through grand jury subpoenas.
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annot ati ons referencing the docunents used to prepare them and the
under | yi ng docunents were available tothe jury. And, the district
court instructed the jury on the proper use of the summary
evi dence:
Charts or summaries, and the witness's explanation
of them are not in and of thenselves evidence or
proof of any facts. |If these charts or summaries
or the wtness's explanation of them do not
correctly reflect facts or figures shown by the
evidence in the case, you should disregard them
Qur court has held that simlar instructions were adequate to
neutralize any potential for prejudice arising fromthe use of such
evidence. See Wnn, 948 F. 2d at 157-59 & n. 30.

Next, Tannehill asserts that the district court erred by
admtting the case agent's summary testinony, based on the charts,
contending that it was inproper and highly prejudicial because,
given the relative brevity of the Governnent's case, there was no
need for summarizing, interpreting, or sinplifying the evidence.
There was no abuse of discretion. The agent's testinony was
hel pful to the jury in explaining the charts and the docunents he
relied upon in preparing them and Tannehill's counsel engaged in
t horough cross-examnation regarding the assunptions used in
preparing the charts.

In addition, Tannehill maintains that these clainmed errors
wer e conpounded when the district court allowed the charts in the
jury room But, as stated, there were no errors to conpound. In

any event, although the charts were not admtted in evidence, a

not ebook, containing copies of them was admtted. Accordingly,



the district court did not abuse its discretion in allow ng the
jury to have access to the charts during its deliberations.

Tannehill contends also that the district court erred by
permtting nunmerous wtnesses to read from and interpret,
docunents of which they had no personal know edge, including |ay
analysis of conparable sales and other information in the
apprai sal s prepared by Formann. He asserts that such evi dence was
prohi bited by Fed. R Evid. 602, which provides, in pertinent part,
that "[a] witness nmay not testify to a matter unless evidence is
i ntroduced sufficient to support a finding that the w tness has
personal know edge of the matter". Even assuming that the
adm ssi on of such testinony was error, Tannehill has not shown t hat
it affected his substantial rights. See Fed. R Evid. 103(a).

2.

Rule 804(b)(1) of the Federal Rules of Evidence allows
adm ssion of the prior testinony of a deceased witness if the
def endant "had an opportunity and simlar notive to develop the
testinony by ... cross ... examnation". Tannehill contends that
the district court erred by admtting the 1989 Lubbock trial
testinony of a deceased CGovernnent w tness, asserting that the
testi nony does not fall under Rul e 804(b) (1), because Tannehill did
not have the sanme notive in his prior cross-exam nation.

Tannehil|l maintains that his notive for cross-exam ning the
W t ness at the Lubbock trial was sufficiently different to preclude
adm ssion of the testinony, because he was one of seven defendants

at that trial, alnpbst all of the cross-exanm nation of the w tness
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was conducted by counsel for his co-defendants, and his Lubbock
trial strategy was to "di sappear into the woodwork and hope for the
best".

Needl ess to say, we review the district court's decision to
admt the testinony only for abuse of discretion. See United
States v. Amaya, 533 F.2d 188, 191 (5th Cr. 1976), cert. denied,
429 U. S. 1101 (1977). Tannehill's notive for cross-exam nati on was
not sufficiently different to preclude adm ssion of the testinony
under Rule 804(b)(1) nerely because different counsel wth
di fferent defense theories conducted the cross-exam nation at the
Lubbock trial. See id. at 191-92 (Rule 804(b)(1) does not
"condition the use of prior testinony on representation by the sane
counsel at both trials. Adequate opportunity for cross-exam nation
by conpetent counsel is sufficient."); Fed. R Evid. 804(b)(1),
advisory commttee's note ("If the party against whom [the
testinony is] nowoffered is the one agai nst whomt he testi nony was
of fered previously, no unfairness is apparent in requiring himto
accept his own prior conduct of cross-exam nation or decision not
to cross-examne."). Although Tannehill's 1993 trial strategy may
have changed because he was being tried alone, his notive for
cross-exam nation was the same as in the Lubbock trial: to
discredit the witness and separate hinself fromthe other nenbers
of the conspiracy. Accordingly, the district court did not abuse

its discretion by admtting the testinony.?0

10 Prior to trial, the CGovernnent noved for admi ssion of the
deceased wi tness' Lubbock testinony; Tannehill opposed the notion,
on the sanme grounds he urges on appeal. After the jury was
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D.

Finally, Tannehill bases error on the district court's refusal
to give his requested reliance on the advice of counsel jury
i nstruction. Such refusal is reviewed only for abuse of
discretion. E.g., United States v. Sellers, 926 F.2d 410, 414 (5th
Cr. 1991). A district court may refuse "to give a requested
instruction whichincorrectly states thelaw, is without foundation
in the evidence, or is stated elsewhere in the instructions."
United States v. Neal, 951 F.2d 630, 633 (5th Gr. 1992). "The
refusal to give arequested jury charge is reversible error only if
the instruction was substantially correct, was not substantially
covered in the charge delivered to the jury, and it concerned an

inportant issue so that failure to give it seriously inpaired

defendant's ability to present a given defense.” Id.
Tannehil| introduced evidence that one of his attorneys
attended a neeting in 1983 regarding the sale of Tannehill's

conpl eted condom niuns. He asserts that his attorneys reviewed the

docunents for that transaction, concluded that full disclosure had

selected, the district court heard argunent on the notion, and
granted it the next day. Wen the testinony was introduced, there
was a bench conference; however, it was not transcribed, so the
record does not reflect that Tannehill nade a contenporaneous
objection to the adm ssion of the testinony. Accordingly, pursuant
to United States v. Graves, 5 F.3d 1546, 1551-53 (5th Cir. 1993)
(applying plain error review where defendant did not nake
cont enpor aneous obj ection to adm ssi on of evidence that was subj ect
of pretrial ruling on notion in limne), cert. denied, __ US.
114 s Ct. 1829 (1994), it is arguable that this issue should
be reviewed only for plain error. The Governnent does not raise
this point; and, because we find no error under our normal abuse of
di scretion standard of review, we need not address it. Counsel are
cautioned, however, of the requirenent for contenporaneous
obj ecti ons even when adm ssibility has been deci ded previously.
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been made to the lender, and instructed himto proceed. Although
Tannehi || was acquitted on the substantive counts relating to that
transaction, he points out that it was the subject of two overt
acts alleged in the conspiracy count.

The district court did not abuse its discretion. The evidence
showed that Tannehill sought the advice of counsel only wth
respect to the sale of his condom niuns, and not with respect to
his appraisal activities. Tannehill's assertion that testinony
regardi ng the neeting at which the transaction was structured was
the only testinony which even tended to Iink himto the conspiracy
is erroneous; as discussed, there was other evidence of his

participation.

In any event, Tannehill's reliance on counsel was adequately
covered by the court's instruction that, if the jury found that
Tannehil|l acted with an honest, good faith belief that his

statenents and actions were |l egitimte busi ness transactions, that
would negate the specific intent required for conviction.
Tannehil|l's acquittal on the substantive counts relating to the
only transacti on about which he consulted his | awers tends to show
that the refusal of the instruction did not inpair seriously his
ability to communicate his defense to the jury.
L1,
For the foregoing reasons, the judgnent is

AFFI RVED.



