United States Court of Appeals,
Fifth Grcuit.
No. 93-1681.
In the Matter of ESCO MANUFACTURI NG, CO., Debtor.
PENSI ON BENEFI T GUARANTEE CORP., Appell ee,
V.

Gregg PRITCHARD, Trustee in Bankruptcy For Esco Manufacturi ng,
Co., Appellant.

Sept. 29, 1994.
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Bef ore GOLDBERG, HI GG NBOTHAM and EM LIO M GARZA, Circuit Judges.

GOLDBERG, Circuit Judge:

This case brings to the fore the interrel ati onship between the
bankruptcy | aws protecting debtors! and the pension | aws protecting
pension plan participants.? Qur analysis of the independent
exi stence and cross fertilization of these two nmaj or Congressi onal
enactnents l|leads us to prohibit any attenpt to utilize the
bankruptcy laws to escape ERISA's protection of pension plan
participants. W hold that a Chapter 7 bankruptcy Trustee renains
subject to the debtor's statutory obligation to termnate its
pensi on plan in accordance with the specific procedures established
by ERI SA In so conplying, we find that the Trustee does not

exceed the limts of proper trustee activity set out by the

Title 11 of the Bankruptcy Code, 11 U. S.C. 8§ 101-1501.

2Title IV of the Enployee Retirenent Income Security Act
("ERISA"), 29 U S.C 88 1301-1461.
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Bankr upt cy Code.
| .

Esco Corporation ("Esco" or the "Debtor") filed for Chapter 11
bankruptcy protection in April of 1990. |In January of 1991, Esco's
nmort gage forecl osed on the Esco factory and the conpany ceased al
operations. In June of the sane year, the case was converted into
a Chapter 7 liquidation and the bankruptcy court appointed G egg
Pritchard as Trustee of the Esco estate.

Previously, in January of 1976, Esco had establi shed a pension
plan for its enployees. [In 1990, when the corporation filed for
bankruptcy, this plan reported assets of $527,557 but al so reported
liabilities of approximately $748,468 in the form of vested
benefits owing to enployees.® At no time during the bankruptcy
proceedings did the Debtor or the Trustee notify the Pension
Benefit Guarantee Corporation ("PBGC'), the governnent corporation
charged with protecting pension benefits, of Esco's bankruptcy as
is required by ERISA, 29 US C. 8§ 1343(b)(9). The PBGC was
eventually notified of the bankruptcy, however, when Calloway
Pensi on Services, a professional actuary serving as a consultant to
the plan, sought help when the pension benefits were not paid by
Esco.

In October of 1991, the Chapter 7 trustee, Pritchard, filed a
Notice of Intention to Abandon the pension plan arguing that the

plan was of little value to the estate and that the plan shoul d be

3A proof of claimhas been filed by the Pension Benefit
CGuar antee Corporation against the bankruptcy estate cal cul ating
t he deficiency at $576, 400.



abandoned as burdensone under the authority of 11 U.S.C. § 554(a).*
The PBGC filed an objection, asserting that the Trustee was
prohi bited from abandoning the estate's statutory obligations to
t he pension plan under Title IV of ERISA > The conflict that here
arose between the parties illum nates the confrontati on between the
pensi on and bankruptcy statutes central to the resolution of this
controversy.

The bankruptcy court granted the Trustee's notion in February
of 1992, holding that the plan was not property of the estate and
that even if it was |ater deened to be so, any obligations held by
the Trustee coul d be abandoned. The PBGC appeal ed this decisionto
the district court. By order entered May 27, 1993, the district
court, although agreeing that the pension plan was not part of the
debtor's estate, concluded that the Title IV obligations of the
pl an coul d not be abandoned. The court then held that the ERI SA
termnation obligations are "clains" against the estate that the
Trustee is obligated to resolve. 11 U. S. C. 88 101(5), 704(1). The
district court, therefore, required the Trustee to term nate the

plan so that the PBGC could fulfill its Title IV insurance

“The Trustee also noticed his intention to abandon the
enpl oyee profit sharing plan. The decision of the district court
granting the Trustee's notion to do so is not an issue in this
appeal .

Title IV inposes various obligations on the enployer and
pl an adm ni strator which nust be fulfilled in order to conplete a
successful term nation of an ERI SA-covered pension plan. They
include a duty to termnate the plan in accordance with this
section, to notify the PBGC after the filing of bankruptcy, to
notify all affected parties of the inpending termnation, and to
conply with various reporting requirenents as to the net assets
and liabilities of the plan. 29 U S. C § 1341.

3



obligations to the plan participants and beneficiaries. Pritchard
appeal s that deci sion.
1.

First, we provide a little background. Title IV of ERI SA
protects the pension benefits of workers enrolled in ERI SA-covered
plans through the admnistration of the PBGC, a governnent
corporation nodeled after the Federal Deposi t | nsur ance
Corporation.® See Pension Benefit Guaranty Corp. v. LTV Corp., 496
U S 633, 636-38, 110 S.C. 2668, 2671, 110 L.Ed.2d 579 (1990).
When a plan covered by Title IV termnates and has insufficient
assets to pay prom sed pension obligations, the PBGC steps in as
trustee of the plan and guarantees paynent of certain benefits to
the plan participants.’” Id. The PBGC uses the existing plan
assets to cover as nuch as it can of the benefit obligations
asserted against the plan and then adds its own funds to insure
paynent of the remaining vested benefits. I1d.; 29 U S.C 88 1322,
1344. The PBGC finances this insurance program for underfunded
pl ans by requiring enpl oyers that mai ntain ongoi ng pension plans to
pay annual premuns. 29 U S.C. 88 1306-07.8

Plans nay either be termnated voluntarily by an enpl oyer or

The PBGC i nsures the pension benefits of 40 mllion
Aneri can enpl oyees in 85,000 private pension plans. Daniel
Keating, Chapter 11's New Ten-Ton Monster: The PBGC and
Bankruptcy, 77 Mnn.L.Rev. 803, 806-807 (1993).

The PBGC covers only those benefits that have vested. 29
U S C § 1322.

8The PBGC s insurance fund is al so financed through
recoveries garnered from enpl oyers who term nate underfunded
plans. 29 U S.C. § 1345.



involuntarily by the PBGC. LTV, 496 U S. at 638-40, 110 S.Ct. at
2672; 29 U S.C 88 1341-42. The enployer may voluntarily
termnate a plan in two ways. If the enployer has sufficient
assets to pay all of the plan's benefit comm tnents, that enployer
may termnate the plan wthout inplicating PBGC insurance
responsibilities. This is called a "standard" term nation. |d.
If the plan's assets are not sufficient to pay all of the benefits
owed and thus the termnation wll inplicate the PBGC s insurance
function, the enployer nust denonstrate that it is in financial
"distress" as defined in 29 US. C 8§ 1341(c) before it may
termnate the plan. Resort to Chapter 7 liquidation proceedings is
one way that the enpl oyer can denonstrate financial "distress". 29
US C 8§ 1341(c)(2)(B)(i). Involuntary termnations are initiated
by the PBGC who may petition a district court for the appropriate
decl arations. 29 U S.C § 1342.

The vital question in the case before us today is whether the
Trustee has an obligation to execute the relatively sinple task of
termnating Esco's pension plan and thereby activating the PBGC s
many responsibilities. The synergistic relationship between the
bankruptcy estate and the PBGC in protecting the beneficiaries of
the pension plan is existential and soneone nust have the right and
the power to energize it. In this way, Title IV of ERI SA can
performits central role in protecting the financial health of many
of our nation's enployees as they enter retirenent.

L1l

In this case we nust address whet her a bankruptcy trustee can



be conmpelled to take control of and term nate a debtor's pension
plan in order to allow the PBGC to assune the various
adm nistrative and financial obligations necessary to protecting
the plan beneficiaries. This controversy requires us to probe the
relati onship between the Bankruptcy Code and ERI SA Esco, the
original sponsor of the plan, is in Chapter 7 bankruptcy. The
attenpt by the Trustee to abandon the plan forces us to decide
whet her the responsibility of termnating the plan may be placed
upon the bankruptcy trustee when the plan assets, by al
adm ssi ons, are separate and apart fromthe bankruptcy estate. W
find that the Chapter 7 liquidation of an enployer does not
dissipate the estate's responsibility to its fornmer enpl oyees and
that the trustee remains responsible for <carrying out the
term nation obligations.?®

Pritchard argues that as bankruptcy trustee, he has narrowy
circunscribed duties that do not enconpass the admnistrative
responsibilities that the PBGC w shes to inpose. Furt her,
Pritchard asserts that, as Chapter 7 trustee, he owes his
all egiance to the bankruptcy estate alone and cannot be nade
responsible to third parties such as forner enployees who wll be
recei ving pension benefits under the bankrupt conpany's pension
pl an. Any obligation to termnate the pension plan would, he
argues, either exceed his job description as trustee or infringe on
his primary obligation to the bankruptcy estate and its creditors.

The PBGC counters that the filing of a bankruptcy petition

°See supra, note 5 for an expl anation of these obligations.
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does not suspend the obligations inposed by ERISA, including the
responsibility to termnate a pension plan prior to the PBGC s
intervention. W findthis to be the far nore wei ghty concern, and
t he one nost easily supported by the case | aw. ERI SA speaks to the
speci fic subject of pension plans and tells trustees and enpl oyers
that termnation of a plan at the onset of bankruptcy is essenti al
to the PBGC s acconplishnent of its obligations.

The PBGC is not a "brooding omipresence in the sky." |t
exists as a real, operating agency with responsibility over the
pensi on benefits of mllions of workers. The PBGC, to performits
essential functions, nust be advised by the entity in the primary
position to do so, that the pension plan wll require the
i nvocation of the PBGC s insurance responsibilities. W therefore
conclude that the bankruptcy trustee renmains responsible for
conplying with the ERI SA obligations which were previously part of
t he debtor's ongoi ng corporate concern.

A pension plan nust be termnated prior to the assunption of
i nsurance responsibilities by the PBGC Congress has expressly
provided that the procedures set out in ERISA are the sole and
exclusive neans for termnating a pension plan. 29 U S.C 8

1341(a) (1) see also H R Rep. No. 300, 99th Cong., 1st Sess. 289

1029 U.S.C. § 1341(a)(1l) provides:
(1) Exclusive neans of plan term nation

Except in the case of a termination for which
proceedi ngs are otherwise instituted by the corporation
as provided in section 1342 of this title, a
singl e-enpl oyer plan may be termnated only in a
standard term nation under subsection (b) of this
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(1985), reprinted in 1986 U S.C.C. A N 756, 940 ("[T]he Commttee
i ntends that ERI SA provi de the sol e and excl usi ve neans under whi ch
a qualified pension plan may be termnated."). W therefore cannot
al l ow t he bankruptcy abandonnent procedures to be used to concoct
an alternative nethod of termnating pension plans. The
responsibility for term nating the pension plan does not evaporate
after the bankruptcy of the enployer and the placenent of the
estate in Chapter 7 liquidation proceedings. A conpany cannot
sinply file for bankruptcy and abandon a pension plan—or the
pension rights of its fornmer enployees—w thout neeting ERI SA
obligations for admnistering and term nating the plan. See e.g.,
supra, LTV v. PBGC, 496 U.S. at 655-57, 110 S. . at 2681
(uphol ding P@GBC s ban on "followon" plans in which corporations
abandon their pension plan obligations in order to collect PBGC
insurance and then comence a new pension plan arrangenent
identical to the first but without the unpaid liabilities).

In 1986, Congress added the "exclusive neans of term nation"
provision to Title IV and reaffirnmed its intention that the ERI SA
provisions pertaining to plan termnation should apply to a
debtor's bankruptcy estate.? | n passing this |egislation, Congress

sought to ensure that the comencenent of Chapter 7 proceedi ngs

section or a distress term nation under subsection (c)
of this section.

1The Singl e-Enpl oyer Pension Plan Armendment Act of 1986,
P.L. 99-272, 100 Stat. 237 (1986) ("SEPPAA").
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woul d not wi pe out the debtor's pension obligations.? W cannot
give credence to Pritchard' s assertion, therefore, that the plan
sponsor's bankruptcy estate has no further obligation wth respect
to the pension plan.®® 1In enacting SEPPAA, Congress made clear its
intention that a pension plan nmay not be deserted by an enpl oyer
except through certain defined procedures, even if that enployer
has filed for the protection of federal bankruptcy |aw.

Pritchard responds that had Congress intended a bankruptcy
trustee to performthe sort of obligations that the PBGC wi shes to
inpose in the instant <case, it wuld have included the
admnistrative duty of termnating a debtor's pension plan anong
the responsibilities which are specifically set out in the
Bankruptcy Code, 11 U. S.C. 8§ 704. Section 704 of the Bankruptcy

Code establishes the various statutory duties of a bankruptcy

12Thi s excl usi ve neans provi sion was enacted in response to
an earlier bankruptcy court decision that allowed the bankruptcy
estate to reject a pension plan as an executory contract. In re
Bastian Co., 45 B.R 717 (Bankr.WD. N.Y.1985). The legislative
hi story of SEPPAA explain that "a recent case before the U S.
Bankruptcy Court for the Western District of New York, In re
Basti on Conpany, Inc. (No. 83-21071, Jan. 16, 1985), which held
t hat ERI SA does not inpair other Federal |aw, and therefore, a
pension plan can be rejected as an executory contract, was
incorrectly decided.” H R Rep. No. 300, 99th Cong., 1st Sess.
289 (1985), reprinted in 1986 U S.C.C. A N 756, 940.

Bl ndeed, 29 U S.C. § 1343(b)(9) of ERISA obligates the
enpl oyer to notify the PBGC when any "event occurs which the
corporation determnes may be indicative of a need to term nate
the plan.” 1In addition, 29 U S. C. 8§ 1342(e) recogni zes the
capacity of the PBGC to nmaintain proceedings intended to
involuntarily termnate a plan notw thstandi ng the pendency "in
the sanme or any other court of any bankruptcy." The concl usion
i s obvious that Congress has, through these provisions, asserted
the continui ng existence of a bankruptcy estate's ERI SA
obligations once a corporation has filed for bankruptcy.
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trustee and Pritchard points out that taking control of and
termnating a debtor's pension plan is not anong the enunerated
obligations. 11 U S.C. 8§ 704. Additionally, because the pension
pl an assets are not property of the debtor's estate, 11 U S. C. 8§
541, as Trustee of that estate, Pritchard asserts that he can have
no authority over the plan. A bankruptcy trustee is enpowered, in
Pritchard's view, only to collect and |liquidate the assets of the
estate as quickly as is possible. See e.g., Inre R verside-Linden
| nvest ment Co., 925 F.2d 320, 322 (9th Cir.1991).

Pritchard finds further fault with the district court's order
directing himto termnate the pension planinthat it requires him
to take actions on behalf of third parties. Property of the estate
does not include "any power that the debtor may exercise solely for
the benefit of an entity other than the debtor,"” 11 U S C 8§
541(b) (1), and therefore, Pritchard argues that he would violate
his fiduciary duties as Trustee if he acted to term nate the plan
because the plan is of no value to the estate and term nati on woul d
solely benefit the plan participants.

Pritchard's argunents, when held up to scrutiny, fail to
convince us that the district court acted inproperly in conpelling
the Trustee to take control of and term nate the Esco pensi on pl an.
We find that the duties inposed by the Bankruptcy Code include the
obligation to performany term nation obligations inposed by ERI SA

and that by doing so the trustee is indeed acting in the service of

4The estate is conprised of "all legal or equitable
interests of the debtor in property as of the commencenent of the
case." 11 U S.C. § 541(a)(1).
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the best interests of the estate. Simlarly, such action does not
violate the trustee's fiduciary obligation to act only in the
interest of consolidating the debtor's assets and liabilities and
closing the estate. To the contrary, term nating the pension plan
directly pronotes these ains.

Article XII of the Esco pension plan provides that the
sponsor, Esco, has expressly reserved for itself the right to
termnate the plan. Because Esco is the entity enpowered to
termnate the plan, it was required to do so when the conpany
ent er ed bankruptcy and becane unable to continue funding the plan.
However, Esco, has now been taken over by the Chapter 7 Trustee.

Section 402(a) of ERISA, 29 U S.C. § 1102(a) (1), requires that
a pension plan specify one or nore naned fiduciaries who have
authority to manage the operation and adm nistration of the plan.
| f, however, an ERI SA adm nistrator is not nanmed under the plan, 29
U S C 88 1002(16) (A) and 1301(a)(1l) provide that the plan sponsor
is the adm ni strator by operation of aw. Therefore, the fact that
the commttee designated to admnister the Esco plan is not
currently functioning or may never have been put in place, as
al |l eged by the PBGC, does not inpact the ability of the Trustee to
term nate the plan.?®®

Pritchard, as Esco's bankruptcy Trustee, assunes the position

Pritchard argues that the bankruptcy court failed to nmake
a factual finding that no plan adm nistrator exists. The
exi stence, vel non, of a commttee appointed to adm nister the
pl an does not, however, inpact Esco's responsibility as the plan
sponsor for termnating the plan under Article Xl I since that
section specifically vests this power with Esco itself.
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of the debtor as to that debtor's many obligations. 11 U S. C. 8§
541. Previous courts have held that statutory obligations that
bind the debtor w Il subsequently bind the bankruptcy trustee.
Hays and Co. v. Merrill Lynch, Pierce, Fenner & Smth, Inc., 885
F.2d 1149, 1154-62 (3rd G r.1989). The Hays court determ ned that
the bankruptcy trustee nust conply with the statutorily inposed
obligationto arbitrate under the Federal Arbitration Act, 9 U S. C
88 1- 14, because the trustee "stands in the shoes of the debtor for
purposes of the arbitration clause and that the trustee-plaintiff
is bound by the clause to the sane extent as would be the debtor."
| d. We believe that obligations originating out of ERISA are
simlarly binding on the bankruptcy Trustee in this case.
Pritchard clains that he cannot be bound by Esco's ERI SA
responsibilities because it would contravene his fiduciary duties
to the estate and that the Bankruptcy Code excludes from the
bankruptcy estate powers "that the debtor may exercise solely for
the benefit of an entity other than the debtor." 11 U.S.C 8§
541(b)(1). He clains that executing the term nation of the pension
pl an benefits the pension plan participants alone. This argunent
i gnores, however, the inportant ways in which the power to
termnate a pension plan benefits the bankruptcy estate.

The debtor is entitled to any surplus funds where, upon the
termnation of the plan, a plan's assets exceed the liabilities
owed to plan participants. 29 U S.C. 8§ 1344. In the instant case,
al t hough no surplus assets exist to revert to the Esco estate, the

exercise of the authority to termnate the plan wll neverthel ess
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benefit that estate. | ndeed, the power to termnate the Esco
pension plan benefits the bankruptcy estate in various ways.
Under funded pension plans such as the one at issue here nust be
termnated in order to cut off further escalation of liabilities in
the formof benefit accruals and vesting. In this way, the Trustee
can fix the liability of the debtor's estate under Title IV of
ERISA requiring enployers to conpensate the PBGC for any
underfunding by ceasing the continued anmassing of benefits by
partici pants. 29 U S C 8§ 1362(b)(1)(A. Moreover, the plan
sponsor's annual contributions to the plan continue to accrue under
29 U S.C 8§ 1082 until the planis termnated pursuant to Title IV.
The bankruptcy estate, therefore, greatly benefits by the trustee's
power to term nate the debtor's pension plan, even where the plan
does not have a revertible surplus.?®

The Bankruptcy Code and recent case | aw have i nposed vari ous
duties on bankruptcy trustees. These duties provide support for
the trustee's execution of the required term nation tasks. A
trustee has a duty to preserve the estate's assets in order to

mai ntai n the nost advantageous |iquidation of the estate for the

®\\¢ al so note that even though the enployer (or bankruptcy
trustee) makes the decision to termnate the pension plan
considering factors beyond the best interests of the plan and its
participants does not nean that the decision violates the
enployer's (or trustee's) fiduciary's responsibility to those
participants. The decision to termnate is an executive decision
in which the decisionmaker is not functioning as a fiduciary.
Drennan v. CGeneral Mtors Corp., 977 F.2d 246, 251 (6th
Cr.1992), cert. denied, --- U S ----, 113 S.C. 2416, 124
L. Ed. 2d 639 (1993); Payonk v. HWNIndustries, Inc., 883 F. 2d
221, 229 (3rd Cr.1989); Amalgamated Cothing & Textile Wrkers
Uni on v. Mirdock, 861 F.2d 1406, 1419 (9th C r.1988).
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interest of its creditors. See In re Rigden, 795 F.2d 727, 730
(9th G r.1986) (bankruptcy trustee has "a fiduciary obligation to
conserve the assets of the estate and to maxim ze distribution to
creditors"); I n re Mel enyzer, 140 B.R 143, 154
(Bankr.WD. Tex. 1992) (sane). The trustee nust also "close such
estate as expeditiously as is conpatible with the best interests of
parties in interest.” 11 U S C § 704, see also Yadkin Valley
Bank & Trust Co. v. McCee (In re Hutchinson), 5 F.3d 750, 753 (4th
Cir.1993) ("the duty to close the estate expeditiously is the
trustee's "main duty' and "overriding responsibility.’ ")
(citations renoved).

As set out above, the estate continues to accrue liabilities
until the plan is term nated. The Esco Trustee is therefore acting
within the authority provided by his duty to preserve the assets of
the estate by termnating the pension plan and halting the
continued accrual of benefits. Furthernore, termnating the
pensi on plan obligations of the debtor fulfills the Trustee's duty
to expeditiously close the estate. In sum the duties set out
under 11 U. S.C. 8 704 provide anple support for the inposition on
the Trustee of an obligation to term nate the pension plan.

In carrying out the duties of collecting and liquidating the
assets of the estate and closing that estate as expeditiously as is
appropriate, courts have required bankruptcy trustees to performa
variety of admnistrative and statutory tasks. O note is
M dl antic National Bank v. New Jersey Dep't of Envtl. Protection,
474 U.S. 494, 106 S.Cx. 755, 88 L.Ed.2d 859 (1986), in which a
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Chapter 7 trustee was conpelled to conformw th various health and
safety regulations in admnistering estate property. The Court
hel d that the trustee nust conply with environnmental regulations in
exercising its power to abandon property with serious environnent al
pr obl ens. ld. at 506, 106 S.Ct. at 762; see also In re
Commonwealth G| Refining Co., Inc., 805 F.2d 1175, 1185 (5th
Cr.1986), cert. denied, 483 U.S. 1005, 107 S.C. 3228, 97 L.Ed. 2d
734 (1987). Simlarly, a Chapter 7 trustee is obligated to file
tax returns in the course of adm nistering the bankruptcy estate.
Hol ywel | Corp. v. Smth (Inre Holywell Corp.), --- US ----, ----
, 112 S. Ct. 1021, 1027, 117 L.Ed.2d 196 (1992); Tanbay Trustee v.
Pizza Pronto, (In re Pizza Pronto), 970 F.2d 783, 784 (11lth
Cir.1992); United States v. State FarmFire & Casualty Co. (Inre
Joplin), 882 F.2d 1507, 1511 (10th Cir.1989). The bankruptcy
trustee is also required to abide by any statutorily inposed
obligations to arbitrate disputes. Hays and Co. v. Merrill Lynch,
885 F.2d at 1153-54.' In light of the various admnistrative and
statutory obligations inposed upon the bankruptcy trustee in
performng his |iquidationresponsibilities, we find no obstacle in
conpelling Pritchard to conply with ERI SA

Pritchard's refusal to termnate the pension plan |eaves a
gaping hole in the statutory protections offered pension plan

participants and beneficiaries. Soneone nust shoul der the

YA Chapter 7 trustee has al so been held liable for his
failure to have snow cleared fromthe roof of bankrupt estate's
property. In re Reich, 54 B.R 995, 1003 (Bankr.E.D. M ch. 1985).
We assune the PBGC s clainms outweigh the inportance of a few
snowf | akes.
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responsibility for term nating the pension plan of an enpl oyer that
has entered Chapter 7 liquidation proceedings. The bankruptcy
trustee cannot be allowed to shirk his duties inthis regard for if
he is permtted to do so, the consequences for the plan
participants could be severe. For exanple, in the instant case no
one even bothered to notify the PBGC of the fact that the enpl oyer
had stopped funding the pension plan and the participants could
easily have been left entirely w thout insurance coverage.

If no one can be given the baton for executing an order of
termnation, the PBGC s functions would be downsi zed and the nmany
participants who rely on the insurance will be left stranded
w thout their benefits. W nust send the nessage to both enpl oyers
and pension plan participants that bankruptcy will not serve as an
i nstrunment for abandoni ng a corporation's pension obligations. By
abandoni ng the debtor's pension plan obligations, the Trustee has
attenpted to create a separate avenue for termnating a
corporation's ERISA responsibilities without conplying with the
specific requirenents of that statute. This contravenes Congress
clearly expressed intention of preserving an enployer's ERI SA
term nation obligations even after that enpl oyer enters bankruptcy.

The bankruptcy trustee enpowered to liquidate the estate
cannot claim that the Bankruptcy Code denudes the estate of the
many vestnents of personhood which the corporation maintained in
its former solvent status. O great inportance anong the statutory
obligations is an enployer's (or its estate's) responsibility to

its former enployees. By inposing the obligation to termnate a
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pension plan on the bankruptcy Trustee, we can insure that plan
assets are protected during volatile periods of business failure
and liquidation. W believe that recognizing this obligation w ||
give full effect to ERISAwhile leaving intact the integrity of the
Bankr upt cy Code.
| V.

We conclude that the district court properly determ ned that
t he bankruptcy trustee cannot avoid its obligations to the debtor's
pension plan by abandoning that plan. The admnistrative
procedures for proper termnation of a pension plan nust be
conplied with, whether by the plan sponsor, or upon his accession
to control of the corporation, the bankruptcy trustee.

For the foregoi ng reasons, the order of the district court is
AFFI RVED.

EMLIOM GARZA, Crcuit Judge, dissenting:

Al t hough | agree "that bankruptcy [should] not serve as an
i nstrunment for abandoning a corporation's pension obligations,"”
di sagree that we should "[inpose] the obligation to termnate a
pension plan on the bankruptcy trustee.” Neither ERI SA nor the
Bankruptcy Code explicitly contenplates the transfer of such ERI SA
obligations to the bankruptcy trustee, see 29 U S.C. § 1341 and 11
US C 8 704, and | question whether this Court has the authority
to judicially legislate such a solution. Notw thstanding that |
agree that the termnation requi renents under ERI SA do not di ssol ve
upon bankruptcy, neither statutory authority nor case |aw shifts

that responsibility from the debtor to the bankruptcy trustee.
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Moreover, the authority cited by the majority to support inposing
this obligation on the bankruptcy trustee does not fit the
circunstances of this case. Finally, ERISA itself offers an
alternative nechanism by which the PBGC itself can termnate a
pension plan. For these reasons, | respectfully dissent.

A bankruptcy trustee can exercise only those powers granted by
the Bankruptcy Code. See In re Benny, 29 B. R 754, 760
(N.D. Cal.1983) ("The trustee is a creature of statute and has only
those powers conferred thereby."). Under the Code, a Chapter 7
trustee's powers extend only over property of the estate. See In
re Ozark Restaurant Equip. Co., 816 F.2d 1222, 1228-29 (8th Cr.)
("[T]here is nothing in ... the liquidation framewrk of the Code
aut horizing a Chapter 7 trustee to collect noney not owng to the
estate."), cert. denied, 484 U S. 848, 108 S.Ct. 147, 98 L.Ed. 2d
102 (1987). Here, the trustee does not assert that the enployer
shoul d be able to "desert" its obligations under the plan. Rather,
he argues that this obligation still belongs to the enployer, and
the trustee has no power to assune it. | agree. Although ERI SA
i nposes the obligation to ternmnate on the enployer,! bankruptcy
| aw control s whet her that obligation becones part of the estate and

part of the trustee's duties. Wen a debtor files bankruptcy, an

Al t hough ERISA's references to the enployer' s duties are
numer ous, nowhere does ERI SA refer to the bankruptcy trustee or
any relationship the trustee may have to a debtor's plan.
Accordingly, | do not find the majority's conclusion as to
Congress' intent "obvious." See slip op. at 6639 & n. 13.
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estate is created.? The bankruptcy estate is distinct from the
debtor. See In re Doeming, 127 B.R 954, 955 (WD. Pa. 1991) ("The
most glaring problem in the ... analysis is its failure to
recogni ze the distinction between the debtors and the estate...
The debtors and the estate are not i nterchangeable.").?
Consequent |y, the Code does not inpose all the debtor's obligations
on the trustee. Indeed, it clearly excludes certain obligations
fromthe estate and hence fromthe trustee's powers.* Unless the
obligation to termnate a pension plan is covered by section 541,
it is not part of the estate.

The majority gives exanpl es of instances in which a bankruptcy
trustee has adm ni stered a debtor's pension plan, but all of these
cases are under chapter 11, under which the trustee has the power
to operate the debtor's business, a power and duty not wthin the
scope of a chapter 7 trustee, unless specifically authorized. The

duties of a chapter 7 and chapter 11 trustee differ. 11 U S.C. 88

2Section 541 defines the scope and contents of that estate.
"The commencenent of a [bankruptcy] case ... creates an estate.
Such estate is conprised of all the followi ng property ...: (1)
Except as provided in subsections (b) and (c)(2) of this section,
all legal or equitable interests of the debtor in property...."
11 U.S.C § 541 (1988).

3See also In re Nevin, 135 B.R 652 (Bankr.D. Hawaii 1991)
(limting trustee's obligation to file tax returns only for the
estate, not for the debtors). For exanple, the majority confuses
the concept of the bankruptcy estate with that of the debtor by
stating that the estate has "forner enployees.”" See slip op. at
6638 ("the estate's responsibility to its fornmer enployees"). A
bankruptcy estate has no forner enployees; only the debtor does.

4 Property of the estate does not include—1) any power that
the debtor nay exercise solely for the benefit of an entity other
than the debtor."” 11 U S.C. 8§ 541(b) (1988).
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704, 1106 (1988).°> The goal of chapter 7 is liquidation, and that
of chapter 11 is reorganization and continuation of the debtor's
busi ness. Chapter 11 duties are not applicable to a chapter 7
trustee; consequently, the majority's cases are inapplicable to
this situation. Pritchard has not been authorized to operate Esco;
accordingly, his duties are limted to those enunerated under
section 704 regarding property of the chapter 7 estate.®

The ERISA Plan is not property of the estate. See Patterson
v. Shumate, --- US ----, ----, 112 S.C. 2242, 2250, 119 L. Ed. 2d
519 (1992) (excluding from the bankruptcy estate a debtor's
interest in an ERI SA plan). Mbreover, the district court held that
the Plan itself, not nerely its assets, was not property of the
estate. This arguably includes the right to termnate the Plan.
Assuming that the district court's order only covered the Plan
assets, this still |eaves the question of whether the power to

term nate, standing alone, is property of the estate.’” The parties

SERI SA itsel f recognizes differences between chapter 7 and
chapter 11 regarding necessary distress criteria. Section
1341(c)(2)(B)(ii) contenplates and requires further involvenent
of the debtor and bankruptcy court in the term nation proceedi ng
after the bankruptcy filing. Section 1341(c)(2)(B)(i) only
requires filing of or conversion to chapter 7. See 29 U. S.
1341(c)(2)(B) (1988 & Supp. V 1993); 29 CF.R 8 2616.3 (1993).

The majority attenpts to find authority in 8 704 for
i nposi ng on the bankruptcy trustee the duty to termnate the
plan. See slip op. at 6641-42 ("[T]he duties set out under 11
US C 8 704 provide anple support...."). |If a duty does not
pertain to property of the estate, however, it cannot fit within
8 704. Consequently, the majority's dependence on §8 704 fails.

The majority does not specifically hold that the obligation
to termnate is property of the estate. Nonetheless, it states
that the bankruptcy trustee is attenpting to "abandon" its
obligations. See slip op. at 6638-39 ("cannot allow the
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have not cited, nor have | found, any case |aw characterizing a
bare obligation as property. The adm nistrative obligations cited
by the majority all refer to obligations attached to property of
the estate.® Neither have the parties cited, nor have | found, any
case law inposing an admnistrative obligation for non-estate
property on a bankruptcy trustee. The Hays case cited by the
majority inposed the obligation to arbitrate on the trustee only
for clains "derived fromthe rights of the debtor under section
541." See Hays & Co. v. Merrill Lynch, Pierce, Fenner & Smth
Inc., 885 F.2d 1149, 1154 (3d Cr.1989). Because the plan is not
property of the estate, an obligation such as termnation is not
derived under section 541. | ndeed, Hays refused to inpose the
obligation to arbitrate on clains that were "not derivative of the
bankrupt." 885 F.2d at 1155.

The majority also holds that the power to term nate woul d not

be excluded by section 541(b)(1) as an interest exercised "solely

bankr upt cy abandonnment procedures to be used"), 6642 ("abandoning
the debtor's pension plan obligations"), 6643 ("abandoni ng that
plan"). Unless an itemis property of the estate, however, there
is nothing for the trustee to abandon. See 11 U S.C. § 554
(1988) ("A trustee may abandon property of the estate.").

8See Mdlantic Nat'l Bank v. New Jersey Dep't of Envt'l
Protection, 474 U S. 494, 106 S.Ct. 755, 88 L.Ed.2d 859 (1986)
(environnmental obligations for contam nated property of the
estate); In re Commonwealth G| Refining Co., 805 F.2d 1175 (5th
Cir.1986) (sane), cert. denied, 483 U S. 1005, 107 S.C. 3228, 97
L.Ed.2d 734 (1987); In re Holywell Corp., --- US ----, 112
S.C. 1021, 117 L.Ed.2d 196 (196) (1992) (tax returns for
property of the estate); Tanbay Trustee v. Pizza Pronto (In re
Pizza Pronto), 970 F.2d 783 (11th G r.1992) (sane); United
States v. State FarmFire & Cas. Co. (In re Joplin), 882 F.2d
1507 (10th G r.1989) (sane); |In re Reich, 54 B.R 995
(Bankr. E. D. M ch. 1985) (the snowf| akes col | apsed the roof of the
estate's property, not the building next door).
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for the benefit of an entity other than the debtor," because it
woul d benefit the estate. See slip op. at 6639-41. Agai n,
di sagr ee. Assets which have no value to the estate are not
property of the estate and the trustee has no power or duty to
manage them See In re Peckinpaugh, 50 B.R 865, 869
(Bankr. N. D. Chi o 1985) (holding that it is against the intent of the
Bankruptcy Code to shift the trustee froma custodial role to that
of an investnent nmanager and that "at no tine does [the trustee]
have a duty to manage assets, which have no value to the estate
I see also In re Kreiss, 72 B.R 933, 939
(Bankr.E. D. N. Y. 1987) (excluding from the bankruptcy estate an
interest that had no value). The power to term nate the plan does
not benefit the estate. The plan is underfunded, and Esco w || not
be able to pay off the plan, even at current value. Exercising a
power to termnate will not add any value to the estate; it wll
merely cut off the escalation of the anmounts the PBGC nmust supply
to pay off the plan. It is the PBGC, not the estate, to whomthe
right to termnate the plan has val ue. See Pension Benefit
Guarantee Corporation v. FEL Corp., 798 F.Supp. 239, 242
(D.N. J.1992) (stating that PBGC clains for termnation liability
are unsecured clains, unlikely to be paid by an i nsol vent debtor in

bankruptcy, thereby increasing PBGC s risk).?®

°Mor eover, inposing the obligation to adm nister the plan
during the termnation process on the chapter 7 trustee does
require the trustee to act only for the benefit of the plan. See
N.L.R B. v. Amax Coal Co., 453 U. S. 322, 329, 101 S.Ct. 2789,
2794, 69 L.Ed.2d 672 (1981) ("[A] trustee bears an unwaveri ng
duty of conplete loyalty to the beneficiary of the trust, to the
exclusion of all other parties"), 2796 n. 17 ("[T] he trustees
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The mjority states that "sonmeone nust shoulder the
responsibility for termnating the pension plan of an enpl oyer that
has entered Chapter 7 |iquidation proceedings." | agree, but | do
not see any basis for the bankruptcy trustee to be that "soneone."
Moreover, ERISA provides in 8 1342 for the PBGC to fulfill that
role.1°

Judicial transference of the enployer's obligation to
termnate the plan in order to ensure "that plan assets are
protected" is a | audabl e goal, but ERI SA already protects the plan
assets through the PBGC | nposing this obligation on the
bankruptcy trustee contravenes the limted authority all owed under

the Bankruptcy Code and forces the trustee into a conflict of

must act solely in the interest of the trust beneficiaries").

Addi tionally, although the majority correctly states that the
"decision to termnate" is not subject to fiduciary restrictions,
see slip op. at 6641 n. 16, the plan adm ni strator does have
fiduciary responsibilities during the process of term nation.

See 29 U . S.C. § 1342(d)(3) (1988 & Supp. V 1993) (stating that an
ERI SA plan trustee shall be a fiduciary during the process of
termnating a pension plan).

°ERI SA grants authority to the PBGC to term nate the Pl an.
First, it authorizes PBGC to institute term nati on proceedi ngs.
See 29 U. S.C. § 1342(a) (1988 & Supp. V 1993). Second, it
aut horizes PBGC to apply to the United States District Court for
the appoi ntnent of a trustee to adm nister the plan, or PBGC may
request appointnent itself as trustee. See 29 U S. C. 8§ 1342(b)
(1988 & Supp. V 1993). Third, it authorizes PBGC to ask the
district court to decree that the plan trustee shall termnate
the plan. See 29 U.S.C. 8§ 1342(c) (1988 & Supp. V 1993); see
al so Pension Benefit CGuarantee Corporation v. FEL Corp., 798
F. Supp. at 242 (explaining PBGC s authority to term nate a pl an
under § 1342). The mgjority assunes that termnating the Plan is
a "relatively sinple task." See slip op. at 6638 ("the
relatively sinple task of termnating Esco's pension plan"). |If
so, | question why the PBGC has refused to pursue this obvious
solution and its own self-interest.
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interest that frustrates obligations to the bankruptcy estate.!
Because ERI SA al ready provides an alternative solution that avoids

this conflict, | respectfully dissent.

1See In re Deena Wolen MIIls, 114 F. Supp. 260, 267
(D. Me.1953) ("[A] trustee should be wholly free from al
entangling alliances or associations that mght in any way
control his conplete i ndependence and responsibility."); Inre
10t h Avenue Distributors, Inc., 97 B.R 163, 166
(Bankr.S.D. N Y.1989) (limting trustee's standing to recovery of
property to benefit entire estate and "not particular to one
creditor").
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