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ALVI N STAUDT, on behalf of hinself and
all others simlarly situated,

Pl ai ntiff-Appellant,
VERSUS
GLASTRON, | NC.,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas

(August 24, 1994)
Bef ore W SDOM BARKSDALE, and EMLIO M GARZA, Circuit Judges.
RHESA HAVKI NS BARKSDALE, Circuit Judge:

These appeals present an issue of first inpression in our
circuit: the limtations period for an action under the Wrker
Adj ustnment and Retraining Notification Act (WARN), 29 U S.C. 88§
2101-21009. Both district courts applied the six-nonth period
provi ded by 8 10(b) of the National Labor Relations Act (NLRA), 29
US C 8§ 160(b). W AFFIRM

| .

Two of the actions (Halkias' and Cureington's) are against

Ceneral Dynam cs Corporation; one (Staudt's), against dastron,

I nc. They concern not receiving tinely notice in advance of a



| ayoff, contrary to WARN, referred to by many as a "pl ant cl osi ng"
| aw. E.g., 134 Cong. Rec. S8546 (June 24, 1988) (Senator
Gassley); id. at S8665 (June 28, 1988) (Senator Specter).?

WARN requi res a busi ness that enpl oys nore than 100 workers to
provide at |east 60 days' witten notice before a "plant closing"
or a "nmmass |layoff". 29 U.S.C. 8% 2101-02; see also id. 8
2101(a)(3)-(4) (defining "plant closing”" and "mass |ayoff").
Failure to provide such notice results in the business' liability
to those who suffered an "enploynent [|oss" for back pay and
benefits for each day of the violation. |d. §8 2104(a)(1); see al so
id. 8§ 2101(a)(6) (defining "enpl oynent | oss" as term nation, |ayoff
exceedi ng six nonths, or reduction of hours of work by nore than 50
percent for six nonths). WARN provides for a federal action to
recover these danmages, 29 U. S.C. § 2104(a)(5), but does not include
a limtations period.

A
1.

On January 7, 1991, the Departnent of Defense cancelled a

contract with CGeneral Dynamcs, pronpting it, one day later, to

institute a "mass layoff" at its facilities in Texas, klahoma, and

. Al t hough WARN is referred to as a "plant closing” law, it is
not addressed solely to the permanent closing of plants. First, it
addresses tenporary closings. See 29 U S C 8§ 2101(a)(2),

2102(a). Second, and nore inportant, it addresses "nass |ayoffs
that result from far |ess than plant closure. See 29 U. S.C 8§
2101(a)(3), 2102(a); see also infra, note 2. Nevert hel ess, the
dissent treats WARN as if it governed only plant closings, and this
treatment drives its conclusions. See infra, note 18.
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M ssouri.? Halkias was one of the affected enpl oyees at the Fort
Wrth, Texas, facility. Al nost two years |later, on Novenber 24,
1992, he and ot her General Dynam cs enpl oyees at the Fort Worth and
Okl ahoma (Tul sa) facilities filed a class actionin district court,
claimng that they were laid off in violation of WARN.® In its
final form the action was on behalf of approximtely 2,000 forner
salaried, non-union General Dynamcs enployees at the two
facilities.*

Ceneral Dynamcs noved for judgnent on the pleadings,

asserting that the six-nonth |imtations period applicable to

2 WARN general |y defines a "nmass | ayoff" as a reduction in force
that is not the result of a plant closing and results in either an
enpl oynent |loss at a single site for at |east 33 percent of the
enpl oyees (provided that at | east 50 enpl oyees suffer an enpl oynent
| oss), or 500 enployees. See 29 U.S.C. § 2101(a)(3).

3 According to General Dynamics, different plaintiffs commenced
a WARN action in the Eastern District of Mssouri within 10 days of
the January 8, 1991, |ayoff. Hal kias attenpted to intervene in
that action on May 4, 1992; however, that July, his notion to
i ntervene was denied as untinely. Although neither the notion nor
the order is part of the record, Hal kias does not di spute CGeneral
Dynam cs' statenent. Hal kias instituted his action five nonths
after the denial of his notion to intervene in the M ssouri action
(which was filed nore than one year after the |ayoff).

4 The district court certified the class as:

Each person (i) who has been an enpl oyee of Ceneral
Dynam cs Corporation (ii) who, at the tine of the
termnation of his or her enploynent for Genera

Dynam cs Corporation, was not represented by a
union, (iii) who, at that tinme was enployed at
either the Fort Worth, Texas, plant or the Tul sa,
Ckl ahoma, plant of General Dynam cs Corporation

(iv) whose enploynent was involuntarily term nated
between the dates January 7, 1991, and March 1,
1991, and (v) who did not receive witten notice of
his or her term nation of enpl oynent at | east sixty
(60) days prior to such term nation
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unfair | abor practice clains under 8 10(b) of the NLRA, 29 U. S. C
8 160(b), should be borrowed, and if so, Hal kias' action was tine-
barred. The district court agreed.

2.

Curei ngton's appeal arises out of the sane facts; indeed, the
parties to his action agreed to transfer it to the district court
adj udi cating Hal kias', because the claim was identical to, and
enbraced by, Hal kias' class action.® Although Cureington's action
was never formally consolidated with Hal kias', the district court
di sm ssed Cureington's conplaint sua sponte, because he failed to
file wwthin the six-nonth period.

B

Staudt's class action against dastron alleged that it "laid
off" over 250 enployees at its New Braunfels, Texas, facility
bet ween Cctober 31 and Decenber 31, 1990; but Staudt did not file
suit until Decenber 17, 1992, approximately two years later.®
G astron's notion to dismss, on the basis that the action was
barred by the limtations period that should be borrowed fromthe

NLRA, was granted.

5 Cureington filed suit in state court on January 4, 1993,
nearly two nonths after Halkias filed his. Ceneral Dynam cs
renmoved the case to district court.

6 Staudt states in his brief that the enpl oyees were non-uni on,
and advances this as one of the reasons for not adopting the NLRA
period. The record, however, is silent on this non-union claim
but d astron does not dispute it. As discussed infra, we give no
weight to wunion status vel non for fixing the appropriate
limtations period.



1.

As noted, we address an issue of first inpression for our
court: the WARN limtations period.” District courts addressing it
are divided: like the district courts in these cases, sone have
applied the NLRA's six-nmonth period;® others, state limtations
periods.® The Second and Third Circuits, which are the only other
circuits to have addressed this issue, rejected the NLRA period and
held that a state limtations period was appropriate. Uni ted
St eel workers of Am v. Crown Cork & Seal Co., Nos. 93-2008 and 93-
7613, 1994 W 415139, 1994 U.S. App. LEXIS 21132 (3d Cr. Aug. 10,
1994); United Paperworkers Local 340 v. Specialty Paperboard, Inc.,
999 F.2d 51, 57 (2d Gr. 1993). Most reluctantly, we part conpany

! At various places in his briefs, Hal kias seens to question the
propriety of utilizing Fed. R Cv. P. 12(c) (allowng entry of a
"judgnment on the pleadings") as a vehicle for dismssing his
conpl ai nt; however, he never explicitly contends that a di sm ssal
under Rule 12(c) was inappropriate. Therefore, we do not consider
this issue to have been rai sed.

8 E.g., Newspaper & Mail Deliverers' Union v. United Magazi ne
Co., 809 F. Supp. 185, 188-92 (E.D.N. Y. 1992); Thomas v. North Star
Steel Co., 838 F. Supp. 970, 972-75 (M D. Pa. 1993), rev'd sub nom
United Steel wrkers of Am v. Crown Cork & Seal Co., Nos. 93-2008
and 93-7613, 1994 W. 415139, 1994 U.S. App. LEXIS 21132 (3d Cir.
Aug. 10, 1994).

o E.g., United Steel wrkers of Am v. Crown Cork & Seal Co., 833
F. Supp. 467, 467-70 (E.D. Pa. 1993), aff'd, Nos. 93-2008 and 93-
7613, 1994 W 415139, 1994 U.S. App. LEXIS 21132; Autonmobile
Mechani cs' Local No. 701 v. Santa Fe Term nal Serv., Inc., 830 F
Supp. 432, 435-37 (N.D. 1ll. 1993); Wolesale & Retail Food
Distrib. Local 63 v. Santa Fe Termnal Serv., Inc., 826 F. Supp.
326, 329-31 (C.D. Cal. 1993) (applying California limtations
period after determ ning that defendants wai ved | imtations defense
pursuant to NLRA); Frymre v. Anpex Corp., 821 F. Supp. 651, 653-55
(D. Colo. 1993); Wallace v. Detroit Coke Corp., 818 F. Supp. 192,
194-97 (E.D. Mch. 1993).



wWth our sister circuits, and hold that the NLRA period should be
appl i ed.
A

Congress' failureto provide alimtations period for WARN "i s
often the case in federal civil law'. DelCostello v. International
Bhd. of Teansters, 462 U. S. 151, 158 (1983). In such a case,

we do not ordinarily assune that Congress intended

that there be no tine |limt on actions at all

rather, our task is to "borrow' the nost suitable

statute or other rule of tineliness fromsone ot her

source. W have generally concluded that Congress

intended that the courts apply the nost closely

anal ogous statute of limtations under state | aw
ld. (footnote omtted). The task of borrowing an appropriate
limtations period has been accurately characterized as "a matter
of which round peg to stuff in a square hole." Short v. Belleville
Shoe Mg. Co., 908 F.2d 1385, 1393 (7th Cr. 1990) (Posner, J.,
concurring), cert. denied, 111 S. . 2887 (1991). Due to the many
conpeting reasons for borrowi ng various periods, this case is no
exception. Indeed, it is a classic exanple.

Conplicating our task is the need to consider whether a
federal |limtations period provides a superior vehicle for WARN s
enforcenent. See Del Costello, 462 U S. at 162 ("state statutes of
limtations can be unsatisfactory vehicles for the enforcenent of
federal law'). To be sure, the Court continues to caution that
"resort to state law remains the normfor borrow ng of limtations
periods." ld. at 171; accord Lanpf, Pleva, Lipkind, Prupis &
Petigrow v. Glbertson, 111 S. Q. 2773, 2778 (1991) (plurality)

("It is the usual rule that when Congress has failed to provide a



statute of limtations for a federal cause of action, a court
“borrows' or “absorbs' the local tine limtation nost anal ogous to
the case at hand.") (citations omtted).!® But, under appropriate

conditions, we may |l ook to federal lawto borrow the period.! The

10 This usual rule has its genesis in the Rules of Decision Act,
28 U S.C. 8 1652, originally enacted in 1789, which provides:

The laws of the several states, except where the
Constitution or treaties of the United States or
Acts of Congress otherwise require or provide,
shall be regarded as rules of decision in civil
actions in the courts of the United States, in
cases where they apply.

See Lanpf, 111 S. C. at 2778 (plurality) (discussing source of
state borrowing principle); see also DelCostello, 462 U S. at 159
n. 13:

As we recognized in [Auto Wrkers v.] Hoosier
[Cardinal Corp.], 383 U S. [696,] 701 [(1966)], the
choice of alimtations period for a federal cause
of action is itself a question of federal law If
the answer to that question (based on the policies
and requi renents of the underlying cause of action)
is that a tineliness rule drawn from el sewhere in
federal |aw should be applied, then the Rules of
Deci sion Act is inapplicable by its own terns.

1 The "normt' of borrowing state limtations periods has been
subj ect to steady erosion. Discussing Lanpf, one comment at or not ed
that "the Court furthered a decade-long drift away from the
traditional practice of "borrowing' the statute of limtations of
the forumstate's nost anal ogous cause of action and noved towards
t he adoption of uniformnational rules." The Supreme Court, 1990
Term -- Leading Cases, 105 Harv. L. Rev. 177, 400 (1991). In many
respects, this erosion reflects the endorsenent of a view once held
only in dissent. See Hoosier Cardinal, 383 U S. at 709-14 (Wite,
J., dissenting). For obvious reasons, this novenent towards
uniform national limtations periods for federal causes of action
has nmuch to recommend it. See Leading Cases, supra, at 409 ("The
policies advanced by adopting uniform limtations periods --
certainty, predictability, and mnimzation of litigation -- would
be pronoted by uniformperiods for all federal statutes. In an age
of nmultistate activity largely regulated by federal rather than
state law, the state borrowing rule may be an anachronism™").

The di ssent contends that the Leadi ng Cases note "in actuality
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Court has stated that:
when a rule from el sewhere in federal |law clearly
provides a closer analogy than available state
statutes, and when the federal policies at stake
and the practicalities of litigation nake that rule
a significantly nore appropriate vehicle for
interstitial |awraking, we have not hesitated to
turn away fromstate | aw.
Del Costello, 462 U S at 172; accord Lanpf, 111 S. . at 2778
(plurality).

Consistent with the trend towards utilization of federal
limtations periods, discussed in note 11, supra, our court has
borrowed the NLRA's limtations period in a nunber of cases since
Del Costello. See, e.g., Landry v. Air Line Pilots Ass'n, 901 F. 2d
404, 410-14 (5th Gr.) (applying period to clai mfor breach of duty
of fair representation under Railway Labor Act), cert. denied, 498
U S 895 (1990); Trial v. Atchison, T. & S.F. Ry., 896 F.2d 120,
124-26 (5th Cr. 1990) (sane); Alum num Brick & A assworkers Int'|
Uni on Local 674 v. A P. Geen Refractories, Inc., 895 F.2d 1053,
1054-55 (5th Cir. 1990) (applying period to "pure" 8 301 actions
under Labor Managenent Rel ations Act); Coyle v. Brotherhood of Ry.,
Airline, & S.S. Clerks, 838 F.2d 1404, 1405-06 (5th Cr. 1988)

(appl ying period to breach of contract cl ai magai nst uni on under 8§

2 of Railway Labor Act).

supports [its] conclusion". D ssent at 19 n.48. |If its concl usion
is that the state borrowing rule is still the usual rule, then we
agree. On the other hand, if it believes that the note supports
the dissent's conclusion that the existence of a "trend away from
the state borrowing rule is pure conjecture”, then we disagree.
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The decision to apply a federal, rather than a state, period
is a "delicate" one. See Lanpf, 111 S. . at 2778 (plurality).
In Del Costello, the Court selected the NLRA's limtations period
after giving due consideration to whether the state period m ght
hi nder the federal policy at issue, DelCostello, 462 U S. at 162-
69, and noting the "famly resenbl ance" between the federal statute
at issue and the NLRA. 1d. at 170-71. In Agency Hol ding Corp. v.
Mal | ey-Duff & Assoc., Inc., 483 U S 143 (1987), the Court
consi dered whether a uniform period is desirable, id. at 148-49,

and whether a federal statute provided a "far closer analogy ...
than any state law alternative", paying particular attentionto the
"simlarities in purpose and structure" between the two federa
st at ut es. ld. at 150, 152. It also focused on litigation
practicalities, particularly the potential for forum shopping
generated by application of diverse state periods. |d. at 153-54.
In Lanpf, a plurality of the Court attenpted to pronulgate a
three-tier "hierarchical inquiry for ascertaining the appropriate
limtations period". Lanmpf, 111 S. . at 2778-79 (plurality).
Follow ng this approach, one first decides "whether a uniform
statute of [imtations is to be selected", regardl ess of whether
that uniformperiod is to be a particular species of state periods
or a single, federal one. 1d. at 2779 (plurality). |If uniformty
is desirable, one next chooses either a species of state
limtations periods or a federal period, paying particular

attention to "the geographic character of the clainm and forum

shoppi ng concerns. ld. (plurality). Finally, even if such
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consi derations counsel in favor of the federal period, one nust
still decide that the "federal source truly affords a closer fit'
with the cause of action at issue than does any avail abl e state-| aw
source."” Id. (plurality).

Al t hough t he Lanmpf hi erarchy conmanded only a plurality,?its
structure is consistent with the earlier approach of ei ght nenbers
of the Court in Agency Holding. On the other hand, the Court has
borrowed a federal period without first explicitly ascertainingthe
need for uniformty. See Del Costello, 462 U S at 165-71. I n
fact, the discussion in Agency Holding of the desirability of a
uni form period for RICO clains nmay be enbraced as a conponent of
Del Costello's dictate that "litigation practicalities" and policy
i nplications be considered. See Agency Hol ding, 483 U. S. at 149-50
("auniformstatute of limtations is required to avoid intol erable
uncertainty and tinme-consumng litigation") (internal quotations
and citation omtted); DelCostello, 462 U S at 172 (identifying
"l'itigation practicalities" and the effects on federal policy as

factors in choosing a federal Iimtations period). Accordingly, we

12 The di ssent charges that "[t] he | anguage i n Lanpf pronouncing
the state borrowing rule alive and well did not command "only a
plurality', as the mgjority and General Dynam cs would have us

believe." Dissent at 3-4 (footnote omtted). That charge is
predi cated on a m sconstruction; we nerely state that "the Lanpf
hi erarchy commanded only a plurality". At no point do we suggest

that "only a plurality" of the Court believes that state borrow ng
rule is anything but the "usual" rule; however, part IIA of the
Lanpf opinion was, in fact, joined by only four justices. And,
only those four justices expressly agreed wth the "hierarchical
inquiry" distilled in part Il A for determ ning whether a federal
limtations period should be borrowed; no other justice wote to
express a simlar view In any event, as discussed infra, we
approach our inquiry through a harnoni ous readi ng of Del Costell o,
Lanpf, and ot her Suprene Court precedent.
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foll ow Del Costell o's general outline, recognizing that subsequent
cases have el aborated on that thene.
B

We first examine whether the NLRA limtations period is nore
anal ogous to WARN t han avail able state periods. See Del Costell o,
462 U.S. at 172 (requiring that the federal period provide a
"cl oser anal ogy than avail able state statutes"). To undertake this
exam nation, we first describe the simlarities between the NLRA
and WARN, and then conpare and contrast those simlarities with the

avai | abl e state period(s).?®

13 The dissent takes vigorous exception to the order of our
presentation, believing that Lanpf mandates that we first address
the state limtations period. Di ssent at 4. As to Lanpf's
teachings, we are unable to distill the same neaning from the
Court's words that the di ssent does. Nowhere does Lanpf state that
federal courts, when confronted with the suggestion that a federal

limtations period is nore appropriate than a state period, nust
first address the relevant state period. |Instead, Lanpf, quoting
Del Costell o, invites a conparison: federal borrowing is "to be
made only when a rule from elsewhere in federal law clearly
provides a closer analogy ..., and when the federal policies at
stake and the practicalities of Ilitigation nmake that rule a
significantly nore appropriate vehicle for interstitial |awraking."
Lampf, 111 S. . at 2778 (plurality) (enphasis added; citations
and internal quotation marks omtted). Qoviously, this conparison
i nvol ves ascertaining the closeness of both the proposed federa

and state periods to the cause of action in issue, and then
conparing their fit. \Wether one first looks to the state or to
the federal period, the resulting inquiry is still the sane. O
interest, the Lanpf opinion itself did not even consider state | aw
alternatives, because it found "an express limtations period for
correlative renedies within the sane [federal] enactnent.” 1d. at
2782 (majority opinion) (footnote omtted). W do not read this to
mean that "Lanpf suggests that the only tinme a court can go
straight to federal lawis where Congress has provi ded an express
limtations period for <correlative renedies within the sane
enactnent. "' " Dissent at 5 (footnote omtted). In fact, the
Suprene Court in Agency Hol di ng addressed the simlarities between
RICO and the O ayton Act prior to discussing "the lack of any
satisfactory state law analogue to RICO" and rejecting the
application of a state "catchall" limtations period. See Agency
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1
Agency Hol di ng, which held that the Clayton Act's limtations
period was applicable to RICO clains, noted that those acts shared
"simlarities in purpose and structure". Agency Hol ding, 483 U. S.

at 152. The sane can be said of the NLRA and WARN.

WARN "requires sone enployers -- generally those who are
curtailing or closing an operation -- to provide sixty days notice
to those enployees who will be laid off or whose hours will be

substantially reduced."” Carpenters Dist. Council v. Dillard Dep't
Stores, Inc., 15 F.3d 1275, 1278 (5th Cir. 1994).% |t inposes this
requi renent to provi de enpl oyees an opportunity to | ook for other

j obs or seek retraining. See 20 CF.R 8 639.1(a) (1993).

"[T]he NLRA ... [was] enacted to protect the right of workers
to join together ... and collectively bargain for the terns and
conditions of enploynent.” United Paperworkers, 999 F.2d at 54;

see also 29 U.S.C. 8§ 151. To provide such protection, the NLRA,
anong other things, "conferr[ed] certain affirmative rights on
enpl oyees and [placed] certain enunerated restrictions on the
activities of enployers.” Anmerican Ship Bldg. Co. v. NLRB, 380
U S. 300, 316 (1965). For exanple, 8§ 8(a) of the NLRA proscribes
"unfair | abor practices" by enployers. See 29 U S.C. § 158(a).

Unguestionably, WARN and the NLRA share simlar structures;

Hol di ng, 483 U.S. at 146-53.

14 In Carpenters, our court disagreed with the Third Crcuit on
an aspect of WARN s danmages provision. |d. at 1282-86 (di sagreeing
wth Third CGrcuit's holding that WARN s renedial provision
requi res "back pay" for each cal endar day of violation; calculating
damages based only on work days within violation period).
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"the famly resenblance is undeniable, and indeed there is a
substanti al overl ap" between them See Del Costello, 462 U S. at
170 (not discussing VWARN). In fact, the Departnent of Labor?®®
borrowed extensively fromthe NLRA in promul gating regul ations for
WARN. See 20 C.F.R 8 639.3(d) (1993) (defining "representative"
for WARN pur poses by explicit reference to 88 9(a) and 8(b) of the
NLRA); 20 CF.R 8 639.3(a)(1)(ii) (1993) (defining "reasonable
expectation of recall"); 20 CF. R 8 639.3(a)(2) (1993) (defining
"I ndependent contractors and subsidiaries" by reference to
"existing legal rules", i.e., case lawinterpreting the NLRA); see
also 54 Fed. Reg. 16,045 (1989) (explicitly looking to NLRA for
guidance in promulgating 20 CF. R 8 639.3(a)(2) definition of
"I ndependent contractors and subsidiaries"); 54 Fed. Reg. 16, 044-45
(1989) (discussing pronulgation of "reasonable expectation of
recall"” language in 20 CF.R 8§ 639.3(a)(1)(i) by referring to NLRA
case |aw). After WARN s enactnent, the NLRB's Ceneral Counsel
"predicted substantial interplay between the new | aw [ (WARN) ]

and the nation's basic |abor |aw adm nistered by the NLRB." NLRB
Ceneral Counsel Qutlines Overlap Between Plant C osing Law and

Taft-Hartley, 226 Daily Lab. Rep. (BNA), Nov. 23, 1988, at A-3.16

15 It is significant that the Departnent of Labor admnisters
WARN. In holding that a claim under the Enployee Protection
Program of the Airline Deregul ati on Act should be subject to the
NLRA' s period, the Third Crcuit noted that, "as wth the NLRA, the
Departnent of Labor has had a role in admnistering the EPP".
Haggerty v. USAir, Inc., 952 F.2d 781, 787 (3d Gr. 1992).

16 Al though the comments by NLRB General Counsel were far-
ranging, the following is illustrative:

| think the two statutes are intended by Congress
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G ven the linguistic overlap between WARN and the NLRA, it is
not surprising that, |like the Departnent of Labor, federal courts
have turned to NLRA case lawin interpreting WARN. For exanple, in
Danron v. Rob Fork M ning Corp., 739 F. Supp. 341 (E.D. Ky. 1990),
aff'd, 945 F.2d 121 (6th Cr. 1991), the district court was
required to resolve "the extent to which laid off persons are to be
i ncluded in the cal cul ati on of "enpl oyees' for purposes of the WARN
Act." Id. at 342. |Its resolution of that issue followed the | ead

of the Departnent of Labor and | ooked to the NLRA

The specific WARN Act analysis requires a
determ nation of whet her an enployee would
"reasonabl y experience an enpl oynent | oss". Rather
than await case | aw devel opnent of this phrase, the
Secretary [of Labor] adopted a substantially
simlar analysis fornulated under the National
Labor Rel ations Act by the National Labor Rel ations
Board's [NLRB] use of the "reasonabl e expectation
of recall"” test. The NLRB case |law interpretation
of that term used in determning voter eligibility
for representation elections, could then be
utilized for the WARN Act. 54 Fed. Reg. 16, 044.

The parties appear to agree wth this
suggestion by the Secretary and it, |ikew se,
appears to this court to be an equally applicable
phrase in determ ning those persons to be counted
for WARN Act purposes.

ld. at 344. The Sixth Grcuit affirnmed, once agai n enpl oying "the
NLRB anal ogy". See Danron, 945 F.2d at 124-25.

to operate essentially separately, but | think
because of the borrowi ng of concepts, one fromthe
ot her, and because of the inpact on existing and
future collective bargaining relationships that
this statute requires ... it is inevitable that
there will be a fair amount of interplay between
the [two | aws].

Id. (ellipses and brackets in original).
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The NLRA is nore than just anal ogous to WARN, in fact, WARN
may be thought of as an outgrowh of the NLRA, because 88 8(a)(1)
and 8(a)(5) of the NLRA, 29 U S.C. 8§ 158(a)(1), (5), have been
interpreted to require an enployer to notify a union of its

decision to close a plant.

In order to neet its obligation to bargain
over the effects on enployees of a decision to
cl ose, an enployer mnust conduct bargaining in a
meani ngful manner and at a neaningful tine.
concomtant elenent of neaningful bargaining i
tinmely notice to the union of the decision t
close, so that good faith bargaining does no
becone futile or inpossible.

A
S
0
t

Penntech Papers, Inc. v. NRB, 706 F.2d 18, 26 (1st Cr.)
(citations and i nternal quotations omtted), cert. denied, 464 U S.
892 (1983); see also Metropolitan Teletronics Corp., 279 NL.R B
957, 958-59 & n. 14 (1986) (finding NLRA § 8(a)(5) violation because
of conpany's failure to notify union of decision to close and
relocate plant), enforced, 819 F.2d 1130 (2d G r. 1987). In a
sense, WARN anends the NLRA by setting a specific tinme period for
notice, in addition to expanding coverage to all enployees,
regardl ess of union status.

Furthernore, as noted, «collective bargaining agreenents
frequently require notice of |layoffs, shutdows, and the |ike. See
First Nat'l Mintenance Corp. v. NLRB, 452 U. S. 666, 684 (1981)
(describing that such provisions are "prevalent"); see al so Dubuque
Packing Co., 303 NL.RB 386, 394 n.23 (1991) (recogni zing
col |l ective bargai ning agreenent that required "6 nonths' notice be
given prior to closing"). Viewed from this perspective, WARN
merely codifies a frequent practice facilitated by the NLRA. In
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fact, the regulations inplenenting WARN provi de:

The provisions of WARN do not supersede any | aws or
col l ective bargaining agreenents that provide for

addi ti onal notice or addi ti onal rights and
renmedies. |f such |aw or agreenent provides for a
| onger notice period, WARN notice shall run

concurrently with that additional notice period
Col l ective bargaining agreenents nmay be used to
clarify or anplify the terns and conditions of
WARN, but may not reduce WARN ri ghts.
20 CF.R 8§ 639.1(g) (1993). Thus, the Departnent of Labor's
regul ation injects WARN i nto coll ective bargai ni ng agreenents, both
by providing that the WARN noti ce period automatically increases if
provided for by the agreenent, and by allowing WARN s "terns and
conditions"” to be clarified or anplified by the agreenent.

These simlarities notw thstanding, the Second GCrcuit held
that "the NLRA is not sufficiently analogous to override the
traditional assunption that a state limtations period should be
applied.” United Paperworkers, 999 F.2d at 55. In conparing the
acts' purposes, it stated:

The purpose of WARN, unlike that of the NLRA, is
not to ensure |abor peace but to alleviate the
distress associated with job loss for both the
wor kers and the community in which they live. This
is denonstrated by the provision in the statute of

causes of action for |ocal governnents as well as
for individual workers and unions. When a union

brings an action, it thus serves only as the
representative of the class of enployees that has
been har ned. The NLRA, in contrast, does not

protect comunity interests in avoiding job |oss.
ld. at 54; see also United Steelworkers, 1994 W 415139, at *4,
1994 U. S. App. LEXIS 21132, at *15 (Third G rcuit statenent that
"WARN serves very broad societal goals -- to protect workers, their

famlies and their communities in the wake of potentially harnfu

- 17 -



enpl oynent decisions."). Its rejection of the NLRA Iimtations
period hinged on one essential perceived difference between WARN
and the NLRA: the NLRA "specifically regulate[s] the collective
bargai ning rel ati onshi p", while WARN "renmai n[s] peripheral to that
concern." Uni ted Paperworkers, 999 F.2d at 55. It found that
"WARN, therefore, neither "~encourages nor discourages' collective
bargaining, thus differing in purpose fromthe NLRA " Id.; see
also United Steelworkers, 1994 W. 415139, at *4, 1994 U S. App
LEXIS 21132, at *14 (Third Grcuit stating, at best, WARN has a
"tangential" effect on collective bargaining).

As noted, we disagree. A strict identity of purposes is not
a requisite for borrowng a limtations period from one federa
statute for use in another. To the contrary, a federal statute's
limtations period is to be borrowed if, anong other things, it
"provides a closer analogy than available state statutes".
Del Costell o, 462 F.2d at 171-72 (enphasis added); accord Lanpf, 111
S. . at 2779 (plurality) ("affords a closer fit' with the cause
of action at issue than does any available state-law source");
Agency Hol ding, 483 U.S. at 152 (relying, in part, on"simlarities
in purpose and structure"). If an identity of purposes were
required, it would seemthat the Court would not have borrowed the
Clayton Act's limtations period in establishing a uniform period
for RICO  See Agency Hol ding, 483 U S. at 156.

The purposes of the NLRA are simlar to those of WARN. Both
regul at e | abor - managenent rel ations: WARN, by requiring notice of

i npending layoffs and termnations; the NLRA, by facilitating
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concerted action by enpl oyees and governing coll ective bargaining
procedur es. Both do so to achieve simlar objectives. WARN' s
broad purpose is to protect "workers, their famlies and
communities" by providing notice so that workers who wll be
term nated may seek other jobs or retraining. 20 CF. R 8 639. 1(a)
(1993). The NLRA's stated purpose, though broader, enbraces
simlar objectives by "encouraging the practice and procedure of
collective bargaining ... for the purposes of negotiating the terns
and conditions of [workers'] enploynent or other nutual aid or
protection.” 29 U S.C. 8 151. As discussed supra, this purpose is
achieved, in part, by the proscription of "unfair | abor practices"
by enpl oyers. WARN s purpose may be seen as a subset of the
NLRA' s: WARN provides a specific protection for workers by
requi ring that enployers render advance notice of term nations or
mass | ayoffs, while the NLRA generally defines and regul ates the
rel ati onship between enpl oyers and enpl oyees to pronote peaceful
| abor relations.?

In sum WARN and the NLRA share simlar |anguage; they
undoubt edly overlap. In addition, they share simlar, though by no

neans identical, purposes. The "fit" is reasonably close.!®

17 The di ssent finds this conpari son of purposes "weak". D ssent
at 12 n.32. W think this discussion, along with the other points
made in this section (several of which the dissent does not
address), to be far "nore convincing than the fact that both were
passed by Congress." 1d. at 12-13 n.32. This becones all the nore
appar ent when one consi ders, as di scussed, that the NLRA proscri bes
conduct al nost identical to that proscribed by WARN

18 The dissent dism sses the relationship between the NLRA and
WARN, and does so for essentially one reason: its di sagreenent
wth our "shaky premse that the policy favoring the rapid
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2.
The question renmai ns, however, whether a state period provides
as close or closer "fit" to WARN t han does the NLRA. Several Texas
limtations periods!® have been suggested by appellants and amc

curi ae? as proper analogies to WARN: Tex. Civ. Prac. & Rem Code

resol ution of |abor disputes (presumably so that everyone can get
back to business) applies to a situation where the conpany has

closed a plant (and there will be no nore business)." D ssent at
7. The dissent returns to this point again and again; a
particularly colorful reprise follows: "Once a plant has cl osed

there can be no resolution of a |abor dispute. The plant is
gone, workers are w thout jobs, the comunity is left reeling.”
D ssent at 17-18.

There are several reasons why the policies of WARN woul d be
better served by application of the NLRA's six-nonth |[imtations

period, and these reasons are discussed infra, part I1.C  For now,
four points will suffice. First, as noted, WARN is not nerely a
plant closing law, it also governs "mass |layoffs". Second, to the

extent WARN concerns itself with layoffs (in which there is an
ongoi ng busi ness and the possibility that the affected enpl oyee may
be re-enployed), the NLRA's six-nonth limtations period is
consistent with federal law s preference for rapidity in resolving
| abor di sputes -- even those having nothing at all to do with the
coll ective bargaining rel ationship. Seeinfra, note 34 (di scussing
Age Discrimnation in Enploynent Act and Title VII clains). Third,
to the extent that WARN does concern itself wth plant closings,
the need for pronptness in asserting clainms becones even nore
intense, as is discussed later. Fourth, the six-nmonth NLRA period
does apply to any unfair practice clai munder the NLRA which m ght
arise froma plant closing without notice; Congress did not create
a special limtations period for unfair |abor practices connected
wth a plant closing.

19 Al t hough Hal ki as' action includes Cklahoma plaintiffs from
Ceneral Dynamcs' Tulsa facility, no party suggests borrow ng an
Okl ahorma peri od. This lends credence to our concern, discussed
infra, that in a choice of law situation involving borrowng a
state limtations period, adistrict court wwll look to that of the
forum state.

20 A brief was filed on behalf of appellants by the follow ng
am ci curi ae: Texas AFL-CIO Q11 Chemcal and Atom c Wrkers,
Uni ted M newor kers of Anmerica, Autonobile Mechanics' Local No. 701,
NLE Sugar Law Center for Econom c and Social Justice, and the UAW
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88 16.003 (two-year tort statute), 16.004 (four-year breach of
contract statute), and 16.051 (four-year residual statute).
Conspi cuously absent from these suggestions are persuasive
di scussions of why any of these statutes contain appropriate
limtations periods for WARN. Hal kias contends only that "[i]t is
clear that the applicable state statute of limtation should be
either" from the tort or contract statute. Li kew se, Staudt
asserts (in his brief) that either the tort or contract limtations
period shoul d be applied, although evidencing a preference for the
former, on the basis that the failure to give a WARN notice
"constitute[s] a taking or conversion of the enployee's right to
conti nued enpl oynent. "2t And, the anmici avoid the i ssue al t oget her,
suggesting that all three periods are suitable candi dates, but
requesting a remand for the district court to select the closest

one. %2

21 But, at oral argunent, when asked whi ch Texas peri od shoul d be
applied, Staudt's counsel replied that he was "afraid you were
going to ask that". Although Staudt urged the tort period in his
brief, by oral argunent, he evidently had changed his m nd, stating
a preference for the residuary period, and expressly di savowi ng a
preference for the contracts period (the period selected by the
Second Circuit). Gven the difficulty in identifying a single
Texas limtations period that is nost anal ogous, we concur with a
sentinent expressed by the Third Grcuit inits decision to apply
the NLRA's |limtations period to actions under the Enployee
Protection Programof the Airline Deregulation Act: "[I]t is not
easy to find a state limtations period that is an appropriate
anal ogy." Haggerty, 952 F.2d at 786.

22 We decline to do so. W review freely, and rule on, |ega
i ssues such as this; there is no reason to remand to district
courts that have already held that the NLRA presents a closer
anal ogy to WARN t han any Texas peri od.
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As for the tort period, we disagree with Staudt's assertion
that a WARN cl ai mnore cl osely resenbles a clai mfor "conversi on of
an enpl oyee's right to continued enploynent” than it does an action
under the NLRA. Texas is an enploynent at will State. E.g., Pease
v. Pakhoed Corp., 980 F.2d 995, 1000 (5th Gr. 1993). But, even
assumng that this is a tort in Texas, it presents a poor anal ogy
to a WARNclaim WARN has nothing to do with a right to continued
enpl oynent; it concerns only advance notice of an "enpl oynent
| oss". Regardl ess of whether notice is given, the enployer is free
totermnate or |ay off the enpl oyee, or reduce his or her hours of
wor K. Li kewi se, WARN s resenblance, if any, to any other
traditional tort <claim is nowhere near as obvious as its
resenbl ance to the NLRA. 23

b.

The request that we apply Texas' residual statute, 8 16.051,
may be quickly dism ssed. As a general matter, the borrow ng of a
"catchal|" period is not favored. See Agency Hol ding, 483 U S. at
152-53; Wlson v. Garcia, 471 US. 261, 278 (1985). Mor e
specifically, it can hardly be said that § 16. 051, which applies to
a trenendous diversity of clains, see Tex. Cv. Prac. & Rem Code
Ann. 8§ 16. 051, Notes of Decisions (Vernon 1986), is as anal ogous,

or nore analogous, to WARN than the NLRA is. See al so Haggerty,

23 Tort clains exist to conpensate an individual for an injury
proxi mately caused by the defendant. But, even if a term nated
worker in a WARN situation gets a higher paying job the day after
his term nation, and therefore arguably has no "injury", WARN still
seens to provide for two nonths pay if the requisite notice was not
given. See 29 U S.C. 8§ 2104(a)(1-2), (7).

- 22 -



952 F.2d at 786 (finding that a state's residual Iimtations period
"offers no analogy [to the federal cause of action at issue], it is
sinply a fall back position").

C.

Finally, the breach of contract limtations period, § 16.004,
likewise fails to provide as close an anal ogy to WARN as does the
NLRA. 2¢ As noted, Texas is an enploynent at will State. After all,
as discussed, no contractual right to continued enploynent is
i nplicated by WARN.

In sum canvassi ng the possi bl e Texas periods reveal s none as

anal ogous to WARN as the NLRA.?® None seeks to accommobdate the

24 The breach of contract period may cone cl oser than any ot her
Texas period. And, if nothing else, utilizing it would create sone
senbl ance of uniformty, given the Second Circuit's borrowing a
state contract limtations period. But, the rationale utilized by
the Second Crcuit in choosing this period does not necessarily
dictate the sane result when Texas | aw supplies the period. The
Second Circuit reasoned that the contract period should govern
because it is the period for workers' conpensation clains and
"wrongful discharge" clains in Vernont. United Paperworkers, 999
F.2d at 57. 1In Texas, however, a workers' conpensation cl ai mnust
be submtted to the Texas Wirkers' Conpensati on Comm ssion within
one year. Tex. Lab. Code. Ann. § 409.003 (West 1994). Texas'
traditional cause of action for wongful discharge for asserting a
wor kers' conpensation claim was subject to the two-year tort
limtations period. See Almazan v. United Services Auto. Ass'n,
840 S.W2d 776, 779-80 (Tex. C. App. 1992) (discussing w ongful
di scharge action under Tex. Rev. Cv. Stat. Ann. art. 8307(c) (West
1994) (repealed 1993)), error denied (March 3, 1993). Thus,
followng the Second Circuit's reasoning nmay produce a very
different result in Texas than it did in Vernont, underscoring the
need for uniformty provided by borrowing the Iimtations period
froma federal statute.

25 The Third Crcuit recogni zed that state | aw provided | ess t han
a "perfect analogy". But, because the actions were tinely under
any of the four potential state periods, it |eft unanswered which
of the four, ranging fromtwo years to six years, i s nore anal ogous
to WARN than the NLRA. United Steel workers, 1994 W. 415139, at *7
& n.5, 1994 U.S. App. LEXIS 21132, at *25-26 & n.5.
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sane, or very simlar, interests as WARN, much |ess govern an
action that will frequently overlap with WARN. 2% And, needless to
say, none enbraces causes of action that share common | anguage with
WARN. 27

C.

Borrowng the NLRA period is supported by Ilitigation
practicalities and policy considerations. See Del Costello, 462
U S at 172 (counseling use of nore anal ogous federal |imtations
period "when the federal policies at stake and the practicalities
of litigation nmake that rule a significantly nore appropriate
vehicle for interstitial |awraking").

1

The first litigation practicality we consider is forum
shoppi ng. See Lanpf, 111 S. C. at 2779 (plurality); Agency
Hol ding, 483 U. S. at 154 ("the use of state statutes would present
the danger of forum shopping"). Rai sing this concern is the
breadth of WARN s venue provision, which permts an action to be
brought not only in "any district in which the violationis alleged
to have occurred", but also, in any district "in which the enpl oyer
transacts business". 29 U S. C. 8§ 2104(a)(5) (enphasis added). The

Second and Third Grcuits were not as troubled as we by this

26 Recal I, as di scussed supra, that the NLRA has been interpreted
to require WARN-11i ke noti ce.

21 Ceneral Dynam cs suggests that if a Texas period is to apply,
it should be the six-nonth period under the Texas Pay Statute. See
Tex. Rev. Civ. Code Ann. art. 5155, § 5(a). This provision may be
more simlar to WARN than those offered by appellants and am ci;
however, it does not provide as cl ose an anal ogy as does the NLRA
WARN does not conpensate for past services rendered.
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generous venue provision, and the concomtant possibility that a
party could manipulate it through forum shopping. The Second
Circuit began its analysis of this issue by quoting the United
Paperworkers district court:

The term "plant closing" as defined by the Act is
limted to single sites of enploynent, and venue is
l[imted to the district where the violation is
al |l eged to have occurred or where the enpl oyer does
busi ness; unless a single plant site straddles the
boundary between two states, it is unlikely
prospective plaintiffs will have a broad choice of
fora in which to bring their clains or that doubt
will arise as to in which state triggering events
occurred. Therefore, geographic considerations do
not counsel for the application of a wuniform
federal limtations period for WARN Act cl ai ns.

Uni ted Paperworkers, 999 F.2d at 56 (citing and quoting district
court); see also United Steelwrkers, 1994 W. 415139, at *6, 1994
U S App. LEXIS 21132, at *22 (Third Crcuit relying upon the above
United Paperworkers quote to dismss forum shopping concerns).

After endorsing the assertion that plaintiffs would not have "a
broad choice of fora" -- a conclusion sonewhat at odds, it seens,
with the judicially-noticeable fact that many businesses with 100
or nore enpl oyees?® "transact business" in nore than one state --
the Second Circuit then quoted another district court for the
proposition that

choice of law rules would |ikely point to borrow ng

the law of the site since that would be the place

of the injury, and probably the place of the

unl awful action as well. Therefore, it is unlikely
that a WARN plaintiff would be able to forum shop

28 WARN only applies to enployers with "100 or nore enpl oyees,
excl udi ng part-tinme enpl oyees" or "100 or nore enpl oyees who in the
aggregate work at least 4,000 hours per week". 29 U S . C 8§
2101(a) (1) (A-B)
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for a locale with the npbst advantageous state of
limtations; the law of the site of the |layoff
would likely be chosen no matter where the suit
happened to be filed.
Uni t ed Paperworkers, 999 F.2d at 56 n.9 (citation omtted; enphasis
added) . Choice of law rules appear, however, to pose greater
probl ens than this.

A WARN action is, of course, a federal question case. The
choice of |aws issue that would be presented to a forumthat does
not include the site of the WARN viol ation woul d be which state's
limtations period should be borrowed, and the outcone of that
inquiry seens by no neans certain. A district court's choice of
law principles in a federal question case are derived fromfedera
common |aw, as the Second and Third Crcuits have recognized.
Cor poraci on Venezol ona de Fonento v. Vintero Sales Corp., 629 F. 2d
786, 795 (2d Cir. 1980) ("This is a federal question case ... and
it is appropriate that we apply a federal comon | aw choi ce of | aw
rule ..."), cert. denied, 449 U S. 1080 (1981); see 3 uck v. Unisys
Corp., 960 F.2d 1168, 1179 n.8 (3d Gr. 1992) ("A state court or
| egi sl ature does not necessarily seek to further or even consider
federal laws when it develops its choice of |aw provisions. A
federal choice of lawrule woul d address those concerns."). |If the
district court follows the forumstate's choice of |aw principles
as a surrogate for federal common |aw, statutes of limtations are
vi ewed by many jurisdictions as "procedural"; and thus a forumw ||
followits own period, regardl ess of the period that would apply in
the state in which the cause of action arose. See generally Eugene
F. Scoles & Peter Hay, Conflict of Laws 88 3.9(b), 3.10, 3.11 at
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58-64 (2d ed. 1992).2° This result, of course, would be conpletely
different fromthat suggested by the Second Circuit.?3°

Mor eover, exam ni ng borrow ng cases i nvol ving a conflict over which
state's limtation period should apply, we find a consistent
preference for borrowing the forumstate's. See Wang Lab., Inc. v.
Kagan, 990 F.2d 1126, 1128 (9th G r. 1993) ("In an ERI SA case, we
ordinarily borrow the forumstate's statute of limtations ....")
(enphasi s added); duck, 960 F.2d at 1179-80 (after reviewing a
conflict regarding which state's statute of limtations should be
borrowed for an ERISA claim court decides to "follow the general
rule and borrowa limtations period applicable to the forumstate
claim nost anal ogous to the ERISA claim ...") (enphasis added);
Champion Intern. Corp. v. United Paperworkers, 779 F.2d 328, 332-33

(6th Cr. 1985) (refusing to apply forumstate's borrow ng st at ute;

applying forum state's limtations period to federal cause of
action).
29 Texas courts generally describe statutes of limtations as

procedural and apply their owmn. See, e.g., Hollander v. Capon, 853
S.W2d 723, 727 (Tex. C. App. 1993) ("The statute of limtations
is a procedural issue. If the action is barred by the statute of
limtations of the forumcourt in which the |awsuit is pending, no
action may be nmaintained even if the action is not barred in the
state where the cause of action arose.").

30 The di ssent does not attenpt rigorous analysis of what the
effect of choice of law rules would be; it nerely states that the
"threat of forum shopping ... is stemed by choice of law rules
which dictate that the law of the site of the layoff ... would be
chosen no matter where the suit was filed." Dissent at 16-17. To
support this conclusion, the dissent relies on the district court
opinion in Autonobile Mechanics'. But, that opinion contains no
citation of authority for its sweeping statenent that "choice of
law rules would likely point to borrowing the |law of the site".
Aut onobi | e Mechanics', 830 F. Supp. at 436.
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Augnenting the dangers that forum shopping may occur, and
hi ghlighting the conplexity of a federal court's decision as to
which limtations period should be borrowed, WARN clains could
i nvol ve several different states by virtue of the mai ntenance of a
cl ass action. For instance, the district court certified Hal ki as’
class action, allowing himto press WARN clains fromfacilities in
both Texas and Okl ahoma. Mbreover, as di scussed supra, there was
anot her potential forum Mssouri.3 Gven the possibility for
multistate WARN litigation, the issue of which state's Iimtations
period should control mght becone an issue of tinme-consum ng
litigation. And, it goes w thout saying, courts do not have tine
to waste.

Consi dering, collectively, the |ikelihood of forum shopping,
and the possibility for multistate WARN cl ass acti ons, the question
ari ses: Shoul d federal courts even address thenselves to the
vexatious question of which state's period should govern a WARN
claim when the NLRA provides a uniformperiod? W think not. |If
not hing el se, valuable tine and resources should not be consuned
litigating such issues. See Short, 908 F.2d at 1389 (discussing

pre-Lanpf limtations period for securities fraud actions).?

81 Wt hout deciding the issue, because it is not before us, a
cl ass action for several different sites, each of which satisfies
WARN s "single site" requirenent, appears to be appropriate when
the decision to close each site was sinultaneous and arose out of
the sane exigency. See 29 U.S.C. 8§ 2101(a)(2) ("single site"
requirenent); see also Fed. R Gv. P. 23(a-b) (class action
requi renents).

32 Short's discussion nerits reiteration:
From the perspective of practitioners litigating
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Accordi ngly, we conclude that a uniform single limtations period
is desirable for WARN clainms, a conclusion mlitating in favor of
applying the NLRA' s

2.

This conclusion is buttressed by resort to an exam nation of
WARN s policies, and the likely effect on those policies of
applying diverse, and often quite long, |limtations periods. See
Del Costell o, 462 U. S. at 172 (urging use of nore anal ogous federal
limtations period "when the federal policies at stake ... make
that rule asignificantly nore appropriate vehicle for interstitial
| awmeki ng") .

First, we recogni ze that federal |abor policy has | ong favored
the rapid settlenment of disputes between an enployer and an
enpl oyee. In applying the NLRA's period to 8 301 of the Labor
Managenment Relations Act, 29 U S C. 8 185 (1988), the Seventh
Circuit reasoned that "[t]he six-nonth l[imtation period wll
encourage pronpt resolution of |abor disputes.” Hofneister, 950

F.2d at 1348. Appellants urge that this rationale is inapplicable

cases originating in many states (especially class
actions), the situation is a nightmare. Lawyers
and courts alike devote untold hours to identifying
proper state analogies and applying multiple
(conflicting or cunulative) tolling doctrines.
"This uncertainty and lack of uniformty pronote
forum shopping by plaintiffs and result in wholly
unjustified disparities in the rights of different
parties litigating identical clains in different

st at es. Neither plaintiffs nor defendants can
determne their rights with any certainty. Vast
anounts of judicial tinme and attorneys' fees are
wast ed. "

Short, 908 F.2d at 1389 (citation omtted).
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to WARN, contending that although pronptness is of unique concern
to the collective bargaining process, it is not applicable to
WARN s notice requirenent.

We disagree. As the Seventh Crcuit explained in rejecting a
simlar argunent against the application of the NLRA's period to
"“pure' section 301 actions":* "The six-nmonth limtations period
in section 10(b) was adopted in order to "bar litigation over past
events "after records have been destroyed, w tnesses have gone
el sewhere, and recollection of the events in question have becone

di mand conf used. Johnson v. Graphi ¢ Conmuni cations Int'l Union
Local 303, 930 F.2d 1178, 1182 (7th Cr.) (citing, inter alia
Local Lodge No. 1424 v. NLRB, 362 U S. 411, 419 (1960)), cert.
denied, 112 S. C. 184 (1991).3%* This concern is no |ess present
in a WARN claim indeed, given that WARN is often triggered by
pl ant closings or relocations, the need for pronpt litigation is
even greater. Allowing a party several years in which to bring a

WARN cl ai mcoul d create untol d probl ens concerning availability of

evi dence. ®°

33 Referring to 8§ 301 of the Labor-Managenent Act of 1947, 29
U S C § 185.

34 In fact, federal |law s preference for rapidity in |abor
di spute resolution explicitly extends to areas that have nothing to
do with the collective bargaining process. See 29 U S C 8§

626(d) (1) (180-day filing period before EECC for clainms under Age
Discrimnation in Enploynent Act); 42 U.S.C. 8 2000e-5(e)(1) (180-
day filing period with EEOC for Title VII clains).

35 Appel lants protest that WARN clains are too difficult to
prepare within six nonths. We disagree; noreover, nmany WARN
plaintiffs have brought their clains within six nonths after the
accrual of their cause of action. See, e.g., Local 217, Hotel &
Rest aur ant Enpl oyees Union v. MHM Inc., 976 F. 2d 805, 807 (2d G r
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1992) (within approximately five nonths of closing of hotel by
enpl oyer); Local 397, Int'l Union of Electronic, Electrical,
Sal aried Mach. & Furniture Wrkers v. M dwest Fasteners, Inc., 763
F. Supp. 78, 80-81 (D.N.J. 1990) (within three nonths of plant
closing). Indeed, General Dynam cs states that the M ssouri action
was filed within 10 days of the layoffs at that facility. See
supra, note 3.

Li kewi se, we reject the suggestion that utilization of a six-
month period is inconpatible with WARN s requirenent that a
wor kl oad reduction or tenporary |layoff |last nore than six nonths
bef ore becom ng actionable. See 29 U S.C 8§ 2101(a)(6) (defining
"enpl oynent | oss" as term nation, |ayoff exceeding six nonths, or

reduction in hours of work exceeding six nonths). The parties'
pl eadi ngs are |l ess than clear on exactly what sort of "enploynent
| oss" they suffered. |If predicated on termnation, their clains

accrued upon term nation, see Autonobile Mechanics', 830 F. Supp.
at 434; 29 U.S.C 8§ 2101(a)(6)(A), and a six-nonth limtations
period is not inconpatible with such a situation. Because the
issue is not before us, we | eave for anot her day when a WARN cl ai m
accrues, particularly in the dimnished workload or |ayoff
situation. Assum ng, w thout deciding, that a |layoff or reduced
wor kl oad nust persist for six nonths before becom ng actionabl e,
the limtations period would not begin to run until after that
period expired. See Autonobile Mechanics', 830 F. Supp. at 434
(noting differences in tinme of accrual if claimis predicated on
termnation or layoff; and, while accrual issue not clear from
pl eadi ngs, finding action would be tinely whether claimarose from
| ayoff or termnation). In any event, whether the appellants
suffered a layoff or a termnation, their clains are untinely, in
light of the six-nmonth limtations period we adopt. The question
t hat Hal ki as presents, "Wen does the |ayoff action accrue?", is
one that exists regardless of the length of the limtations period.

W also reject the suggestion that a six-nonth period is
unwor kabl e because, unlike the NLRA, WARN does not provide a
"conplex admnistrative structure" for pursuit of clains. See
Uni t ed Paperworkers, 999 F. 2d at 55. The Suprene Court has applied
the NLRA limtations period to actions brought by an enployee
against his enployer for breach of the collective bargaining
agreenent and against his wunion (under 8 301 of the Labor
Managenent Relations Act) for breach of the duty of fair
representation, see Del Costello, 462 U S. at 154-55, 170-72; see
al so Coyle, 838 F.2d at 1405 (discussing Del Costello; describing

action in DelCostello as a "hybrid action ... under 8§ 301"), a
cause of action that requires sone effort to bring because "the
enpl oyee will often be unsophisticated in collective-bargaining
matters .... He is called upon, within the limtations period, to
eval uate the adequacy of the union's representation, to retain
counsel, to investigate substantial matters ..., and to franme his
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Moreover, as discussed supra, failure to give WARN notice
often may create a concurrent clai munder the NLRA. Wen a claim
under one federal statute is also an "unfair |abor practice under
the NLRA, it seens particularly appropriate to borrow the NLRA
limtations period." Hofneister, 950 F.2d at 1348.

Finally, and nost inportant, application of expansive
limtations periods woul d di sserve WARN s nost specific objective:
the provision of a cushion of tine for enployees to explore other

j ob opportunities and, if necessary, seek retraining. See 20

suit". Del Costell o, 462 U S at 166. By contrast, a WARN
plaintiff need only know that he was termnated or laid off w thout
notice; provided his situation conports wth the requisites of
WARN, he can sue. |ndeed, the absence of a "conplex adm nistrative
structure" may be enblematic of the sinplicity of a WARN claim
rather than a justification for a lengthy I[imtations period.

The di ssent enphasi zes that the plaintiffs in these cases are
not represented by unions, and thus are deprived of "union |egal
representation”. As discussed supra, an enpl oyee bringing hybrid
8§ 301 actions against his union for breach of the duty of fair
representation (and against his enployer for breach of the
col l ective bargai ning agreenent) is, after Del Costello, requiredto
bring his claimwithin the NLRA's six-nonth |limtations period.
And, as discussed, he faces obstacles at |east as great as those
faced by one seeking to assert a sinple WARN claim Yet he, too,
w Il lack union | egal representation.

The dissent simlarly opines that we "hold[] the plaintiffsto
a deal they did not nake: They suffer the six-nonth requirenent
but benefit from no corresponding protection of their rights.”
Dissent at 9 (footnote omtted). O course, WARN confers specific

rights on workers, and provides renedies for their violation. It
is not as if workers after the enactnent of WARN -- even with the
application of a six-nonth limtations period -- "benefit fromno

correspondi ng protection of their rights.”

The di ssent pronpts a question: Can anyone inmagine that, with
"t housands of workers" in "distress" after a termnation or |ayoff
w t hout WARN notice, see dissent at 9, 12, a |awer (or |awyers)
will not be far behind? This seens especially probable given
WARN s provision of attorneys' fees for prevailing parties. See 29
U S C § 2104(a)(6).
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C.F.R 8639.1(a) (1993) ("Advance notice provi des workers ... sone
transition tine to adjust to the prospective | oss of enpl oynent, to
seek and obtain alternative jobs and, if necessary, to enter skill
training or retraining ...."). Qoviously, providing funds to
wor kers several years after their term nation does not serve that
objective. Cf. Lloyd v. Departnent of Labor, 637 F.2d 1267, 1270
(9th Gr. 1980) ("In order to serve the [Trade] Act's purposes of
retraining, adjustnent, and relocation, it was inportant that
wor kers clai mand receive benefits pronptly after di scharge. There
were also other advantages -- such as freshness of records and
other evidence -- to be gained by pronptness.") (citations

omtted). 3

36 O course, prompt filing does not necessarily nean pronpt
resol ution. That w Il depend on nunerous factors, including
di scovery and the district court's caseload. But, obviously, the
sooner suit is filed, the sooner the resolution from the date of
t he enpl oynent | oss.

The di ssent asserts that the application of a six-nonth period

woul d "styme WARN s true objective". Dissent at 18. The reason
proffered for this assertionis that "conpanies can relax a bit and
rest assured that they my “~make redundant’' nmany legally

unsophi sti cat ed and unsuspecting workers" wth a six-nonth period,
whil e a longer period would deter violations of WARN. Cbvi ously,
the rational e presupposes that an enployer chooses not to conply
with WARN coldly and rationally. It is quite questionable that a
conpany would intentionally violate WARN in reliance on the
possibility that a worker would not sue. In fact, if just one
wor ker approaches a | awer, then the possibility of a class action
becones very real. In these circunstances, a decision to violate
WARN on the basis assuned by the dissent would be illogical
Moreover, if this premse of the dissent has nerit, one would
suspect that enployers would "just relax a bit" regarding the
sexual harassnent of, or age discrimnation against, their "legally
unsophi sticated and unsuspecting workers" because of the short
limtations periods attaching to Title WVII or the Age
Discrimnation in Enploynent Act. See supra note 34. Current
event s suggest otherw se.



D

Hal kias and the amci wurge that if we apply a federal
limtations period, it should be the four-year federal residua
period, 28 U.S.C. 8§ 1658. But, by its terns, it applies only to "a
civil action arising under an Act of Congress enacted after the
date of the enactnent of this section". | d. Section 1658 was
enact ed on Decenber 1, 1990, well after WARN s enactnent. Conpare
Pub. L. No. 101-650, 104 Stat. 5089, 5114-15 (1990) (& 1658
enactnment) with Pub. L. No. 100-379, 102 Stat. 890 (1988) (WARN
enacted on August 4, 1988).°%

Despite 8§ 1658's pl ai n | anguage, am ci urge that we borrowit,
if we are to borrow federal |law. Specifically, they contend that
8§ 1658's legislative history indicates that Congress refused to
give it retroactive effect only because doing so woul d underm ne
the settled expectations of parties in those instances where the
courts have already settled the Ilimtations period issue.
Reasoning that WARN' s limtations period has not been so settled,
they contend that we should borrow 8§ 1658 despite its plain

| anguage to the contrary.

In addition, the dissent invites a false choice. Wile the
borrowi ng of state limtations periods may in several states result
inlong periods (so long that their application to a plant closing
or mass |ayoff seens inappropriate), a state limtations period
coul d be as short as the NLRA's, e.g., the six-nonth period of the
Texas pay statute, see supra note 27, dissent at 14 n.36, or
per haps even shorter.

87 The enactnent of 8 1658 refl ected concern by both Congress and
the Federal Courts Study Commttee that the process of borrow ng
limtations periods for federal causes of action was, to say the
| east, problematic. See H R Rep. No. 734, 101st Cong., 2d Sess.
24 (1990), reprinted in 1990 U S.C.C. A N. 6860, 6870.
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We refuse to reject that plain | anguage. Mbreover, we cannot
see how the federal residual statue presents a closer analogy to a
WARN claim than does the NLRA s six-nonth period. Al so, the
application of 8 1658 would underm ne WARN s central purpose, by
di scouraging the pronpt resolution of WARN cl ai ns. For these
reasons, traditional borrow ng principles do not favor application
of 8§ 1658 to WARN cl ai ns.

E

Hal ki as' | ast contention is that Congress violated the Fifth

Amendnent by failing "to prescribe a limtation period for a WARN

n>

Act violation", thereby requiring a plaintiff to " guess' at which

statute the federal courts will “borrow ".2%® W assune Hal ki as does
not wish to invalidate WARN itself, i1inasnuch as that statute
provides the basis for his requested relief. Rat her, we assune

that he wants to be excepted fromthe application of an unforeseen
limtations period. W see no need for such an exception.
Cenerally, Fifth Anmendnent due process is not affected by the
traditional practice of borrowing Iimtation periods. Cf. Agency
Hol di ng, 483 U S. at 157-65 (Scalia, J., concurring in judgnent)
(tracing history of "borrowing" limtations periods). Indeed, the
borrowing of limtations periods is a normal conponent of statutory
interpretation, see Del Costello, 403 U.S. at 158-62; and a borrowed
federal limtations period has been applied by the Suprene Court to

the litigants before it. See Lanpf, 111 S. C. at 2782; see al so

38 He also contends that Congress |ikewise violated the
Fourteenth Amendnent, which, by its terns, applies only to the
St at es.
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Lampf, 111 S. &. at 2786 (O Connor, J., dissenting) (objecting to
Court's application of new y-announced |limtation period to "the
very case in which it announced the new rule").

This is not to say that we do not synpathize wi th Hal ki as
underlying concern; we do. Indeed, the rationale of this
contention illustrates the necessity for a uniform limtations
period for WARN clainms, a result we herald by adopting the NLRA's
si x-nont h peri od.

L1l

For the foregoing reasons, the judgnents of the district

courts are
AFFI RVED.
WSDOM Circuit Judge, dissenting.

This is a difficult case. Reasonable m nds can di sagree on
t he proper outconme. To ny m nd, however, the United States Suprene
Court has provided a franework whose strictures dictate the result.
Because | find the mpjority's diligent attenpt to escape that
out cone unconvincing, | respectfully dissent.

| .

The issue presented, as correctly framed by the majority, is
whet her the district court erred in applying the six-nonth statute
of limtations from 8 10(b) of the National Labor Relations Act
(NLRA)®*® to the plaintiffs' clainms under the Wrker Adjustnent and

Retraining Notification Act (WARN)#°. This is not only a question

3929 U.S.C. § 160(b).
429 U.S.C. §§ 2101-2109.



of first inpression in this GCrcuit, we are the only Court of
Appeal s to consider applying the NLRA's statute of limtations to
non-uni oni zed WARN plaintiffs.* The majority reluctantly parts
ways with the Second and Third G rcuits on this question and hol ds
that the NLRA six-nmonth limtations applies to WARN. 2 | believe
that our sister circuits got it right.

| agree with the majority that this case presents a "classic
exanpl e" of "which round peg to stuff in a square hole". Al three
consol i dated appeals focus on the sanme task: W nust fill in a
bl ank | eft by Congress, nanely, what statute of limtations applies
to cases brought under the WARN? \WWenever courts are left to a
task of this nature, they becone part sleuth, part inprovisor. The
truth is, we do not know what Congress woul d have preferred and,
so, are left with our best guess as to what would nost closely
approach congressional intent -- if it had an intent on the
subj ect .

.
The starting point in resolving the present issue is the

recent Suprene Court decision in Lanpf, Pleva, Lipkind, Prupis &

Petiqrow v. Glbertson*. In that case, the Court held that, when

Congress creates a federal cause of action but does not include a

“1The certified class represented by John Hal ki as and Barry Jackson
consi sts of about two thousand non-unioni zed fornmer enployees of
Ceneral Dynamics's Fort Wirth and Tul sa operati ons.

42See United Paperworkers Local 340 v. Specialty Paperboard, Inc.,
999 F.2d 51, 53 (2nd Gr. 1993); United Steelwrkers of Am v.
Crown Cork & Seal Co., Nos. 93-2008 and 93-7613, 1994 W. 415139 (3d
Cr. Aug. 10, 1994).

$3501 U S. _, 115 L. Ed. 2d 321, reh'g denied, 501 U.S. _, 115 L.
Ed. 2d 1109 (1991).




statute of limtations, the courts are to presune that Congress
i ntended for the anal ogous state statute of limtations to apply.*
The Suprenme Court sunmarized this general rule as foll ows:
It is the usual rule that when Congress has failed to
provide a statute of limtations for a federal cause of

action, a court "borrows" or "absorbs" the local tinme
limtation nost anal ogous to the case at hand.

This rule is founded on the Rules of Decision Act which "has
enjoyed sufficient longevity that we nmay assune that, in enacting
remedi al |egislation, Congress ordinarily intends by its silence
that we borrow state |aw "%

This general rule is subject to a limted exception. If a
state statute of limtations would be "at odds with the purpose or
operation of federal substantive law', the courts should ignore the
state limtations period and instead borrow the nobst anal ogous
federal limtations period.* This exception, however, renmins
that; it is "a closely circunscribed exception"” to the general rule
that state, not federal, limtations periods apply when Congress
fails to specify a limtations period for a federal cause of

action. ¥

Moreover, it is inportant to underscore that this exception

441 d. at _, 115 L.Ed.2d at 331 (citations onmtted).
5] d.

“6De| Costello v. International Bd. of Teansters, 462 U.S. 151, 161
(1983).

4Lanpf, 501 U S. at _ , 115 L.Ed.2d at 331-32 (quoting Reed v.
United Transportation Union, 488 U S. 319, 324, 102 L.Ed.2d 665
(1989)). See also, United Paperworkers, 999 F.2d at 53 ("[The]
Suprene Court has set forth limted circunstances under which it
m ght be preferable to borrow a federal limtations period").
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applies only when the state statute of Ilimtations would
"frustrate" the policies of WARN. #® This approach to the exception

makes sense for, as the Del Costello Court explained, it would be

"I nappropriate to conclude that Congress would choose to adopt
state rules at odds with the purpose or operation of federal
substantive law'.*® Unfortunately, the majority's deci sion devi at es
dramatically fromthis established franework.

The | anguage in Lanpf pronouncing the state borrowing rule
alive and well did not command "only a plurality", as the majority
and General Dynam cs would have us believe.®*® In fact, a sinple
head count proves the opposite. Four Justices joined in part II1.A
of the Court's opinion from which the quoted rule cones. The

remai ning Justices took positions even nore hostile to Genera

Dynami cs's position than Justice Blackmun's plurality opinion.>5?!

48l anpf, 501 U.S. _, 115 L.Ed.2d at 331.
4Del Costell o, 462 U.S. at 161

Slip op. at 11.

SJustice Scalia did not join part Il.A of Justice Blackmun's
plurality opinion. In his concurring opinion, Justice Scalia said:
“I'n ny view, absent a congressionally created limtations period
state periods govern, or if they are inconsistent with the purposes
of the federal act, nolimtations period exists". Lanpf, 501 U S.
at  , 115 L. Ed. 2d at 337 (Scalia, J., concurring) (enphasis
added). Justices Stevens and Souter dissented. Justice Stevens's
di ssent explicitly disagrees with "[t]he Court's rejection of the
traditional rule of applying a state limtations period when the
federal statute is silent . . ." 1d. at _, 115 L. Ed. 2d at 339
(Stevens, J., dissenting) (enphasis added). Finally, Justices
O Connor and Kennedy di ssented fromthe Court's refusal to make its
deci sion prospective only. Even they agreed, however, with the
view that the plaintiffs's "clains were governed by the state
statute of limtations for the nobst anal ogous state cause of
action". Id. at _, 115 L. EdJ. 2d at 340 (O Connor, J.,
di ssenting) (enphasis in original).
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The Court actually was unaninpbus in Lanpf in expressing the view

that state statutes of limtation generally govern if Congress
attaches no limtations period to a federal cause of action.
L1l

Lanpf and Del Costello create a flow chart inquiry. W always

look to the state statute of |imtations first to see if an
anal ogous state law exists.® The mpjority's explanation of the

Lanpf "hierarchy," however, places the choice between a federal and
state statute on par with one anot her, both subject tothe criteria
of which provides the best fit in the light of forum shopping
concerns and the geographic character of the claim
That is not Lanpf's teaching. The hierarchy is vertical

Lanpf is clear that state statutes of limtations are the rule,
federal rules the exception. Courts do not nmake a sinple choice
bet ween the federal and state rules. If an anal ogous state statute

of limtations is found, it should be used, provided it is not at

odds with the federal substantive | aw. % This approach enbodi es t he

S2At oral argunent a nenber of the panel asked counsel for CGenera

Dynamcs if it was true that the Court had to ook to state |aw
first, before considering federal | aw. Counsel conceded the point.
The foll owi ng exchange t ook pl ace.

Judge: "When we wite this, we have to go through the
state statutes first before we get to the federal
statutes"”.

Counsel: "I conpletely agree with that. That is the proper

analysis, there is no doubt."

3The Court in Lanpf cited both the DelCostello case and Agency
Hol ding Corp. v. Malley-Duff & Associates, Inc., 483 U S. 143, 97
L. Ed. 2d 121 (1987) -- both of which the majority cites extensively
in support of its position -- for the proposition that federal |aw
may supply the suitable period "when the operation of a state
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"presunption of state borrowing".% In fact, Lanpf suggests that
the only time a court can go straight to federal law is "where
Congress has provided an express limtations period for correlative
renmedi es within the same enactnent. "> While that was precisely the
case in Lanpf, it has nothing to do with the case at hand.

The majority's inverted approach is evidenced by its starting
point: "W first exam ne whether the NLRA |limtations period is
nore anal ogous to WARN t han avail abl e state periods."% That is not
the proper first step and dangerously msplaces the proper
enphasis. Instead, Lanpf requires that we first select the nbst
anal ogous state period and determ ne whether it is at odds with the
federal substantive |law. Hence, the majority's next statenent that
it will "describe the simlarities between the NLRA and WARN, and
then conpare and contrast those simlarities with the avail able

state period(s)" is a task inproperly undertaken.?®

limtations period would frustrate the policies enbraced by the

federal enactnent"” (here, WARN). 1d. at _ , 115 L. Ed.2d at 331.
*4/d. at __, 115 L. Ed.2d at 332.

®See |d. at _, 115 L.Ed.2d at 335-36. See also United Parcel
Service v. Mtchell, 451 U S 56, 68 n.4, 67 L.Ed.2d 732, 744 n.4
(1981) (Stewart J., concurring) (state borrowng rule is nore

appropriate when applied to a congressionally created cause of
action as opposed to an inplied one).

6Slip op. at 12.

Id. at 12. This nistake is repeated throughout the majority's
opi nion. For exanple, after detailing its perceived simlarities
in purpose and structure between WARN and the NLRA, the majority
then states: "The question remains, however, whether a state period
provi des as close or closer 'fit' to WARN t han does the NLRA. " |d.
at 20. Again, the mgjority has the flowchart running in the wong
direction. W first look to state law and, if it fits and is not
at odds with the federal statute, we use it.
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| V.

Even taken on its own terns, however, the mgjority's opinion
cannot stand. The district courts relied on the m staken
i npression that WARN causes of action are analogous to |lawsuits
brought under the NLRA and, accordingly, wthin the exception laid

down in Del Costello. The majority reiterates that assertion by

painting the NLRA and WARN as statutes with simlar purposes and
structures. | disagree.

This case boils down to the length of time in which a
plaintiff may file suit. The main policy reason advanced by the
district courts for the restrictive six-nmonth limt was the
national interest in the quick resolution of |abor disputes.?>®
Unli ke the NLRA, however, nothing in the cause of action created by
WARN requires or counsels in favor of an accel erated resol ution.
Wt hout explanation, the majority adopts the shaky prem se that the
policy favoring the rapid resol ution of | abor disputes (presunmably
so that everyone can get back to business) applies to a situation

where the conpany has closed a plant (and there wll be no nore

%8Judge McBryde's opinion quoted the follow ng passage from Judge
Garcia's:

[ T] he court concurs with the conclusion that "t he federal
policy warranting rapid resolution of [labor and
enpl oynent | di sputes favors the NLRA's shorter
limtations period; and that a standardized limtations
period would pronote uniformty in enforcing the WARN
act."

Hal ki as v. General Dynam cs Corp., 825 F. Supp. 123, 125 (N. D. Tex.
1993) .
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busi ness) . ®*°

This is where the majority's statenent that the statutes bear
a "famly resenbl ance" breaks down. Even a cursory analysis
reveal s the purposes of these statutes to be markedly different.
The reason for preferring rapid resolution of an ordinary | abor
dispute is that when the dispute is resolved, enployees will go
back to work, production will resune, the enployer's sales wll
i ncrease, and the positive effects of the business on the overal
econony will return. Because strikes disrupt the status quo and
hurt the econony, it is inportant to mnimze the econom c danage
to the conpany and the community by ending them swftly.
Under st andably, the NLRA sets a conparatively short limtations
period (six nonths) as a neans of doing achieving these goals.

Those considerations, wunfortunately, have no place in a
scenario where WARN cones into play. When a WARN di spute is
resol ved, the plant stays closed. Enployees fired en nasse stay
fired. Production does not resune. The econony does not return to
the status quo ante. Plant closings hurt the econony, but once the
closing occurs, the danmage is done. Resolution of any resulting

WARN Act clainms will not renedy that harm In sum there is no

The majority criticizes ny dissent for failing to appreci ate that
WARN governs not only plant closings, but nass layoffs and
tenporary closings. See Slip op. at 3 n.1, 20 n.18. The severance
of the enploynent relationship and the repercussions that follow
are the sane for the victimof a mass |ayoff as for one who | oses
his job through a plant closing. That is true evenif, in the case
of a layoff, the possibility of reuniting the fired enpl oyee and
the enployer exists. Hence, ny discussion of the different
pur poses of WARN and the NLRA applies with equal force to all of
the job | oss scenarios contenplated by WARN s provi si ons.
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reason to require that they be rushed to resolution within six
mont hs or not at all.

The Second Circuit recognized this fundanental distinction:
"The purpose of WARN, unlike that of the NLRA is not to ensure
| abor peace but to alleviate the distress associated with job | oss
for both the workers and the community in which they live".® No
reason to expedite those clains beyond what the state prescribes
for the nobst anal ogous state |imtations period exists. It is
inportant to understand that this alleviation of distress cones
fromthe advance notice of the plant closing, not fromthe backpay
award that cones when a conpany fails to conply wth WARN s
provi sions.®% Moreover, we nust renenber that a plaintiff is not
paid the day he files suit. |If he wins at trial and upon appeal,
hi s backpay award could be years away. The majority's decision
w Il conmpound -- not dissipate -- the distress that thousands of
wor kers experience annual ly.

The nost severe aspect of the mpjority's holding is its

deci sion to subject the non-unionized enployees in this case to the

0See also, Crown Cork & Seal, 1994 W 415139, at *4 (WARN S
"broader purpose” is to "protect workers, their famlies and their
comunities in the wake of potentially harnful enploynent
deci sions".).

611 make this distinction in response to GCeneral Dynamics's
assertion that the rapid resolution of disputes wll Dbetter
alleviate the distress of job loss by ensuring that the statute's
remedi es are pronptly pursued. The statute presunmably was passed
wth the belief that proper advance notice would be given,
rendering the renedi al provisions unnecessary in those cases.
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strictures of the NLRA, the act governing collective bargaining. 5
Returning to the round peg, square hole netaphor, this truly
baffles the laws of geonetry. The NLRA protects the right to
bargain coll ectively but exacts as a price for that protection that
di sputed cases be filed within six nonths. Yet, in this case, the
majority holds the plaintiffs to a deal they did not nake: They
suffer the six-nonth requirenent but benefit fromno correspondi ng
protection of their rights.?®3

The Suprenme Court has drawn an inportant distinction between
statutes that involve the collective bargai ning process and those

that do not.® For exanple, in DelCostello, the Supreme Court

stated that it would borrowa federal Iimtations period because of

the national concern for "stable bargaining relationships and

62t bears enphasizing that the plaintiffs in both cases are not
represented by | abor unions.

8l n this way, the present case is drastically different fromthe
statute at issue in Lanpf. In Lanpf, the Court held that a federal
statute of limtations applied to actions brought pursuant to Rule
10(b) of the Securities Exchange Act of 1934, 15 U S.C. § 78j(Db),
and Securities and Exchange Comm ssion Rule 10(b)(5). The Court
| ooked to the contenporaneously enacted renedi al provisions that
did supply a limtations period. See Lanpf, 501 U S at __, 115
L. BEd. 2d at 333-34. Hence, the Court had the benefit of the bal ance
struck by the Congress in limting simlar provisions of the sane

act. Unfortunately, we are not presented with those circunstances.

84The Second Circuit appreciated this distinction. |In criticizing
the district court's Staudt deci sion now before us, the court in
Uni t ed Paperwor kers st at ed:

Those courts which have deened the NLRA period nost
applicable to WARN actions have failed to grasp this
crucial distinction between statutes which specifically
regul ate the col l ective bargai ning rel ati onshi p and t hose
whi ch remai n peripheral to that concern

Uni t ed Paperworkers, 999 F.2d at 55.
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finality of private settlenents".® The Reed case is equally
illustrative. The statute at issue there did not directly touch on
col |l ective bargai ning concerns and so the Court applied the usual
state limtations period.® This distinction is well-founded, for
a plant closing | aw "provides protection to individual union and
non-union workers alike, and thus neither encourages nor
di scourages the collective bargaining processes that are the
subj ect of the NLRA".®

The unfairness of applying the NLRA's limtations period to
non-uni oni zed workers i s magni fi ed by the practical obstacles that
WARN plaintiffs face. Unionized plaintiffs presumably enjoy the
benefit of union protection and, pr obabl vy, union | egal
representation. The union will be well-versed in the applicable
statute of limtations for clains of that sort and the plaintiffs
wll be advised accordingly. In other words, unionized WARN
plaintiffs can rest assured that the union "will handle it".

Non- uni oni zed WARN pl ai ntiffs, on the other hand, are unlikely
to have sufficient information to be able to bring suit within six

nont hs. ®® \Whereas unions are readily able to determ ne whether a

6Del Costello, 462 U S. at 171 (citation omtted); United
Paperworkers, 999 F.2d at 53.

6Reed, 488 U.S. at 394; United Paperworkers, 999 F.2d at 53-54.

5Fort Halifax Packing Co., Inc. v. Coyne, 482 U S 1, 20-21, 96
L.Ed.2d 1 (1987) (internal quotations omtted) (evaluating Mine
pl ant cl osing | aw).

58\WARN defines a "mass layoff" sufficient to invoke its terns as a
reduction in wrk force of (1) at | east 33 percent of the enpl oyees
(excluding any part-tine enployees) and (2) at |east 50 enpl oyees
(excluding any part-tine enployees); or at |east 500 enployees
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sufficient nunber of their nenbers had |lost their jobs to invoke
WARN s renedi es, non-uni on enpl oyees nust | earn about the scope of
a layoff by tal king to co-workers and gradually conpiling a list of
those affected. This wll be a tine-consumng |aborious
undert aki ng. ®°

But workers will hardly be able to direct the energy and
attention necessary to that task -- they will be out hunting for
wor K. NLRA plaintiffs are preoccupied with going back to their
jobs with their conpany; WARN plaintiffs are preoccupied wth
finding a new job to replace the one they just lost. The strain
they are under will be intense as they will be conpeting with the
perhaps thousands of others simlarly situated for any scarce
enpl oynent opportunities. In spite of this all-too-real scenario,
t he deci sion of the Court today requires that they file suit within
six nonths to get the backpay to which they are entitled, know ng
that the wultimate award if they win wll be far away and
ineffective to help with their present needs.

Al t hough the equities seemto ne plain, this distinction goes
beyond a question of fairness, it is the core of our analysis. For
when the purpose of the NLRA is at odds with the purpose of WARN,

there is no way that the NLRA can provide a "closer fit" than an

(excluding any part-tine enployees). 29 U S C 8§ 2101(a)(3)(B)

®The majority's response to the practical problens that the six-
month limtations period will cause is a statenent that "many mARN
plaintiffs have brought their clains within six nonths. . .
Slip op. at 31 n.35. It is telling, however, that the cases t he
majority cites for evidence of that proposition had unions for
plaintiffs. The majority never addresses the additional burdens
t hat non-uni oni zed potential WARN plaintiffs face.

- 47 -



anal ogous state statute of limtations.

Not only is there no strict identity of purposes as the
majority remnds us is unnecessary, these are fundanentally
different statutes, enacted for very different reasons, creating
very different causes of action.’”® The purpose of WARN is to give
enpl oyees advance notice of plant closings and a cause of action
when the enployer fails to conply. The inposition of the NLRA
statute of limtations is at odds with that purpose in that it
unduly burdens potential WARN plaintiffs by making them pursue
those actions within a very tight tine frane.

Conparing these statutes to the securities law at issue in

Lanpf, where the Court did adopt a uniform federal |imtations

period, isinstructive. |In Lanpf, the Court was able to borrowthe
federal |limtations period fromthe renedi al provisions passed by

the sane Congress for the sane purpose. Hence, the Court's task
was, in many ways, easier. Both the borrowed period and Rul e 10(b)
were "to protect investors against manipulation of stock prices
t hrough regul ation of transactions upon securities exchanges.

" In Lanpf, the Court's borrowed period had a near-identity of
purpose with Rule 10(b); we do not.

The majority opinion is no nore convincing as to structure.

“The majority's weak conparison of the statutes's purposes
inplicitly concedes this. WARN s purpose is to protect workers and
their famlies by requiring notice, 20 CF. R 8 639.1(a) (1993),
whereas the NLRA's purpose is to facilitate the process of
collective bargaining. 29 U S . C 8 151. The mpjority's statenent
that they are simlar in that both "regul ate | abor-nmanagenent
relations,” slip op. at 19, is only slightly nore convincing than
the fact that both were passed by Congress.
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The mgjority incants the WARN regul ations that the Departnent of
Labor borrowed fromthe NLRA, but fails to explain the significance
of that conparison. The borrow ng of concepts is understandabl e:
both aws operate within the |arger context of enployer-enpl oyee
relations. The Departnent of Labor is the natural oversight agency
for both and the case |l aw applicable to the interpretation of one
will likely be useful in construing the other. Still, that they
were born into the sane extended famly does not nean that they

bear a fam |y resenbl ance. ™

In conclusion, | would join the other Courts of Appeals to
have considered this issue -- the Second Circuit in United
Paperwrkers and the Third Crcuit in Cown Cork & Seal -- and hold

that WARN | awsuits shoul d be governed by state Iimtations peri ods,

as suggested by a harnoni ous reading of Lanpf and Del Costello.

|, like those courts, believe that "[a] WARN cause of action does
not fit the limted circunstances under which a federal statute of
[imtation should be applied".”
V.
The next step is to decide which state limtations period
ought to be borrowed. Although several Texas statutes have been

suggested, it is ny feeling that the Texas statute of limtations

ncf. Cown Cork & Seal, 1994 W 415139, *3 ("the nere fact that a
statute touches upon issues of |abor |aw does not nean that the
Court rmust resort to the statute of limtations contained in 8
10(b) of the NLRA").

2Uni t ed Paperwor kers, 999 F.2d at 53-54.

Bl d. at 54.



for contract clainms provides the best analogy.’ Under Tex. Civ.
Prac. & Rem Code Ann. § 16.004, then, WARN plaintiffs would have
four years in which to institute their actions.

As all seemto agree, the fit wll never be perfect; that is
why it is a question of which round peg to stuff in a square hole.
The Texas limtations period for contract clains works in that it
is the nost anal ogous state statute.” | view an action under WARN
as

essentially an action for damages caused by an all eged
breach of an enployer's obligation. . . . Such an action

“The ot her good candi dates are:

(1) The two-year Texas |imtations period for personal
i njury, wongful di scharge, and enpl oynent di scri m nation
clainms, Tex. Gv. Prac. & Rem Code Ann. § 16.003;

(2) The four-year Texas residual statute of limtations, Id.
§ 16. 051;

(3) The six-nonth |imtations period of the Texas Pay
Statute, Tex. Rev. Cv. Stat. Ann. art. 5155; and

(4) The four-year federal residual statute of |imtations
Congress recently enacted for all federal causes of
action that do not include their own [imtations period,
28 U.S.C. § 1658.

At first glance, nunber (4) appears to cover exactly the
instant case. Unfortunately, as the nmgjority correctly indicated,
8§ 1658 by its terns applies only to "civil action[s] arising under
an Act of Congress enacted after the date of the enactnent of this
section." Because WARN was enacted before § 1658, § 1658 does not
directly control in WARN cases. Several federal district courts
have recogni zed that 8 1658 supersedes the Supreme Court's Lanpf
anal ysis for causes of action filed after 8 1658 took effect, but
because WARN preceded 8§ 1658, the Suprene Court's Lanpf analysis
governs this case.

See Del Costello, 462 U S. at 171 ("[A]s the courts have often
di scovered, there is not always an obvious state-law choice for
application to a given federal cause of action; yet resort to state
law remains the normfor borrowing of limtations periods.").
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closely resenbles an action for breach of contract
cogni zabl e at conmon | aw. 7

The Second Circuit in United Paperworkers agreed and applied

Vernmont's six-year residual limtations period for all contract
clains.’”” Even acknow edging that Texas is an enploynent-at-wll
state, the backpay provisions of WARN resenbl e danages for a breach
of inplied contract. Sinply put, | perceive no evidence that the
Texas contract claimlimtations period is at odds wth WARN s
subst anti ve provisions. ’®

VI,

Follow ng the proper franmework, we |ook last to whether
litigation practicalities and policy considerations nake t he use of
the NLRA limtations period "a significantly nore appropriate
vehicle for interstitial |awraking".”® The mpjority, raising the
specter of endless forum shoppi ng anong WARN |itigants, concl udes
that they do. | conme out the other way.

To start, the forum shopping concerns raised by the majority

"*Auto Workers v. Hoosier Cardinal Corp., 383 U S. 696, 705 n.7

See also, Frymre v. Anpex Corp., 821 F. Supp. 651, 655 (D. Colo.
1993) (applying state contract statute of |imtations to WARN
claim; Wallace v. Detroit Coke Corp., 818 F. Supp. 192, 196 (E. D

M ch. 1993) (sane).

"Uni t ed Paperworkers, 999 F.2d at 53, 57.

8See Reed, 488 U.S. at 327; Frymire, 821 F. Supp. at 655. | note,
however, that | would have assented to a remand order to the

district court to find which state |imtations period was npst
appropri ate.

Del Costello, 462 U.S. at 172. Though | do not wi sh to beat a dead
horse, | reiterate that studying the litigation practicalities and
policy considerations is our last task -- we reach it only if we
have found a state statute that is at odds with the operation of
WARN. That is not the case here.
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could be raised in reference to al nost any federal |aw for which we
were considering borrowing a state limtations period. | f
anything, WARN di m nishes the threat of forum shopping.® Any
threat of forum shopping that results fromthe right to file suit
wherever the enployer does business is stemmed by choice of |aw
rules which dictate that the law of the site of the layoff (and,
thus, injury and violation) would be chosen no matter where the
suit was filed.?

We al so exam ne the policy considerations to determ ne whet her
WARN calls for a particular degree of uniformty. To ne, they do

not. The Supreme Court in Auto Whrkers v. Hoosier Cardinal Corp.#

instructed that the value of uniformty is far greater under the
NLRA than under non-collective bargai ning statutes. Even if we
concede that the subject matter of WARN is "peculiarly one that
calls for uniform law," national uniformty is |ess inportant
because WARN does not involve
t hose consensual processes that federal labor law is
chiefly designed to pronote -- the formation of the
collective agreenment and the private settlenent of
di sputes under it.®

WARN i s decidedly not about collective bargaining. It is about

80See United Paperworkers, 999 F.2d at 56 (forum shoppi ng concerns
are not great because "plant closing” is limted to a single site
of enpl oynent and WARN actions will be filed where the injury took
pl ace or the enpl oyer does business).

81Aut 0 Mechanics Local 701 v. Santa Fe Term Serv., 830 F. Supp
432, 436 (N.D. II1l. 1993).

82383 U. S. 696, 701 (1966).

8] d. at 702 (internal quotations omtted); Del Costello, 462 U.S.
at 162.
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what happens when there wll be no nore enployer-enployee
relationship and, thus, nothing left to bargain for.

The majority's other policy considerations are undercut by
experi ence and conmon sense. For exanple, the nmagjority states that
the pronpt resolution of |abor disputes mlitates in favor of a
six-nonth limtations period. Once a plant has cl osed, however,
whet her notice has been given or not, there can be no resol uti on of
a | abor dispute. The plant is gone, workers are w thout jobs, the
comunity is left reeling. Although the majority is appropriately
concerned with the availability of witnesses and evi dence down the
road, 8 the state | egi sl atures neasure those concerns agai nst ot her
public policy considerations when they enact their statutes of
l[imtations.

The majority al so asserts that an expansive limtations period
woul d di sserve WARN s objective of providing a tinme cushion in
whi ch to seek ot her enploynent options. The nmajority states that
provi ding funds to workers several years |ater does not serve that
objective.® The majority has confused tine cushi ons.

The time in which to file suit is not the tinme cushion
Congress sought to give workers; the tinme cushion is the advance
notice that the workers would be losing their jobs. The workers
could then prepare for the com ng changes while still collecting
their paychecks. Congress hoped that notice would be given (the

time cushion) and that these causes of action would never accrue.

84Sl i p op. at 30.
8Slip op. at 33.



Once they have accrued, however, the restrictive six-nonth
limtations period serves to take away any renedi al cushion that
wor kers m ght get in conpensation for their injury.

Wrse, the six-nmonth tinme frame will actually serve to styme
WARN s true objective of giving workers and conmunities advance
notice of inpending hard tines. By severely limting the tine
frame in which potential WARN plaintiffs nmay file suit, conpanies
can relax a bit and rest assured that they may "nake redundant”
many legally unsophisticated and wunsuspecting workers --
particularly non-unionized workers -- wthout suffering the
comunity backlash that wll follow an announcenent and, better
Wi thout the threat of future litigation. An extended |imtations
period, on the other hand, would function as a deterrent and, thus,
an enforcenent mechani sm

VI,

The majority gives a detailed explication of the trend away
fromborrowing state statutes of limtations in favor of uniform
national rules. Even if that trend does exist -- and | do not
concede that it does -- Lanpf explicitly instructs that borrow ng
state limtations period is still the |aw | do not doubt that
uniform federal l|imtations periods mght pronote certainty,
predictability, and mnim zation, but Congress is well aware of
t hose val ues and yet frequently (as in this case) chooses to i gnore
them and | eave the question open. Hence, if the state borrow ng

ruleis truly becom ng an anachronism | wll | ook to Congress, not



to alaw review, for evidence of its decline.?8

8At the risk of overkill, | note that the Harvard Law Revi ew note
upon which the mpjority relies as support for this trend in
actuality supports ny conclusion: "Witing for aplurality, Justice
Bl ackmun acknow edged the <continuing validity of the state
borrowing rule.” The Suprene Court, 1990 Term -- Leading Cases,
105 Harv. L. Rev. 177, 400 (1991). The article details that the
exception to this accepted rule is just as | have stated: when the
federal period "clearly provides a cl oser anal ogy" and when f eder al
policies at stake nake the federal rule a "significantly nore
appropriate vehicle" than the state rule. [d. Any reliance, then,
on sone perceived trend away fromthe state borrowng rule is pure
conjecture, particularly in the face of the clean rul e announced in

Lanpf .
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VI,

The plaintiffs, anong countless others, have suffered the
indignity of losing their enploynent wi thout notice -- in violation
of federal law.® |n seeking the redress to which Congress has made
thementitled, this Court has closed the gate on them one | ast
time, on a legal principle so tenuous in foundation, it appears as
but an academ c exerci se. Unfortunately for John Hal kias, John
Cureington, and Alvin Straudt and thousands of other workers
simlarly situated, it is anything but that.

Because | believe that the Court's decision today pronotes
expedi ency and uniformty at the expense of the rights of workers,

| dissent.

8WARN has no cruelty provision and, so, dastron fired three
hundred enpl oyees on Christnas Eve.
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