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Appeal from the United States District Court for the Northern
District of Texas.

Bef ore W SDOM and JONES, Circuit Judges, and COBB, " District Judge.

COBB, District Judge:

Appel l ants, Chester and Vera Frantz, brought this nedical
mal practice acti on agai nst the United States under the Federal Tort
Clains Act.! The Frantzes appeal the dism ssal of their infornmed
consent claimfor |lack of subject matter jurisdiction, as well as
the district court's failure to allow them | eave to designate an
expert witness after the presunptive deadline established by the
Northern District of Texas local rules. W reverse.

| .

The facts of this case are not in dispute. In January 1988,
Chester Frantz was admtted to the Veterans Adm ni stration Medi cal
Center [VA Medical Center] in Dallas, Texas, conplaining of
difficulty in breathing through his nose. Dr. Craig J. Sunmers

operated on himin an attenpt to correct a nasal airway septal

"District Judge of the Eastern District of Texas, sitting by
desi gnati on.

See 28 U.S.C. 88 1346, 2671-2680.
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devi ati on. Foll ow ng the surgery, Frantz experienced blurriness
and a tenporary loss of vision in his left eye. Before his
di scharge from the hospital, Frantz notified Dr. Sesi of his
bl urred vi sion.

Frantz continued to experience breathing problens. He
returned to the VA Mdical Center, where he was readmtted on
August 10, 1988. Dr. Thomas N. Morrish di agnosed Frantz as havi ng
a nasal airway obstruction. The next day, Frantz again underwent
surgery. Dr. Summers, assisted by Drs. Mrrish and Caneron D.
CGodfrey, perfornmed an open rhinoplasty with a cartilage graft.
Soon after the operation, Frantz experienced a loss of vision in
his left eye. On examnation by Dr. Summers and an
opht hal nol ogi st, Frantz was found to have a central retinal artery
occl usi on which has caused permanent |loss of vision in his |eft
eye.

Chester and Vera Frantz each filed a Standard Form95 with t he
Veterans Admnistration in an effort to recover danages for
Frantz's injury. The VA denied their admnistrative claim and the
Frantzes filed this suit on April 20, 1990, alleging negligence in
the care and treatnent of Frantz. |In their Third Amended Ori gi nal
Conpl aint, the Frantzes additionally clainmed that the governnent
failed to obtain informed consent fromFrantz prior to the second
surgery.

The governnment objected to the i nfornmed consent claim arguing
that it was not properly presented in the admnistrative claim

The district court agreed and di sm ssed the clai munder FED. R C V. P.



12(b) (1) for lack of subject matter jurisdiction.

The court originally set the case for trial on Decenber 7,
1992. On May 27, 1992, however, the case was transferred to a
di fferent judge. After the transfer, the court directed the
parties to prepare a Joint Status Report on the case. In the
report, the parties requested a Decenber 7, 1992 trial setting.
Thereafter, on Cctober 21, 1992, the appell ants noved to designate
Frantz's treating doctor, Thomas Mrrish, as their expert w tness.
Both parties had previously designated Dr. Mrrish as a fact
W t ness and his deposition had been taken. The follow ng day, the
court confirnmed the Decenber 7th trial setting.

After the confirmation of the trial setting, the governnent
objected to the designation of Dr. Mrrish as untinely under
Northern District of Texas Local Rule 8.1(c)? and noved for sumary
j udgnent . This triggered a flurry of responses and replies,
including the Frantzes' submssion of Dr. Mrrish's deposition
testimony to the court.® In his deposition, Dr. Mbrrish stated
that he would not have perforned the second operation if he had

been aware of M. Frantz's tenporary |oss of vision follow ng the

2Northern District of Texas Local Rule 8.1(c) provides:
"Designation of Expert Wtnesses. Unless otherwi se directed by
the Presiding Judge, each party shall file a witten designation
of its expert witnesses at |east 90 days before trial."
Accordi ngly, Septenber 8, 1992 was the |ast day to designate
expert w tnesses.

3The deposition was contained in the Plaintiffs' notion for
leave to file a supplenental response to Defendant's notion for
summary judgnent.



earlier operation.? Despite the submssion of Dr. Mrrish's
deposition, the district court granted the governnent's notion for
summary judgnment on the Frantzes' renaining negligence claim
Inplicitly denying the notion for |eave to designate Dr. Morrish,
the court apparently found the appellants had failed to provi de any
evidence adm ssible at trial to defeat summary judgnent.

1.

Intheir first point of error, the Appellants contend that the
district court erred in dismssing their inforned consent claim
Specifically, they wurge that their admnistrative claim was
sufficient to put the governnent on notice of a possible claimfor
| ack of infornmed consent. W agree.

As a jurisdictional prerequisite to bringing alawsuit under
the Federal Tort Clains Act, a plaintiff is required to "first
[ present his or her] claimto the appropriate Federal agency ..."
28 U S C 8§ 2675(a). Congress instituted the presentation
requi renent "to ease court congestion and avoid unnecessary
litigation, while making it possible for the Governnent to expedite
the fair settlenent of tort clains asserted against the United
States."” S.Rer. No. 1327, 89th Cong., 2d Sess. 6 (1966), reprinted
in 1966 U S.C C. A N 2515, 2516. Section 2675(a) is satisfied,
therefore, "if the claimant (1) gives the agency witten notice of
his or her claimsufficient to enabl e the agency to i nvesti gate and
(2) places a value on his or her claim" Adans v. United States,

615 F.2d 284, 289, clarified, 622 F.2d 197 (5th G r.1980).

‘Deposition of Thomas Morrish, at 18-109.
4



This court has not required plaintiffs to specifically
enunerate legal theories of recovery in their admnistrative
clains. As we stated in Rise v. United States, 630 F.2d 1068 (5th
Cir.1980), the purpose of § 2675

W ll be served as long as a claimbrings to the Governnent's
attention facts sufficient to enable it thoroughly to
investigate its potential liability and to conduct settl enent

negotiations with the claimant. Accordingly, we think that if

the Governnment's investigation of [the plaintiffs'] claim

shoul d have revealed theories of liability other than those

specifically enunerated therein, those theories can properly

be considered part of the claim Rise, 630 F.2d at 1071

In the present case, the admnistrative claim provided

sufficient facts to enable the governnent to investigate its
potential liability and to conduct settl enent negotiations with the
Frantzes. The adm nistrative claim provided the date, |ocation,
and description of M. Frantz's injury. In response to the
instructions to state the nature and extent of injury and to
provide a description of the accident, the Frantzes stated
"negligence in surgery causing blindness" and "negligence in nasal
surgery on husband causing himto be blind." Mreover, the claim
named "[a]ll nedical personnel who cared for Chester Frantz" as
potential witnesses. Finally, the Frantzes sought $2 mllion for
the injury.

Furt her nor e, t he governnent's i nvestigation of t he

adm nistrative claim should have revealed the possibility of an

i nformed consent claim Under Texas law, ® a suit for the failure

SUnder the Federal Tort Clains Act, the law of the state in
which the alleged tort occurred controls. 28 U S.C. 8§ 1346(b);
See Richards v. United States, 369 U S. 1, 6-8, 82 S.Ct. 585,
589-90, 7 L.Ed.2d 492 (1962).



of a doctor to fully inform a patient of the risks of surgery
sounds in negligence. TeEx. REv. G V. STAT. ANN. art. 45901 § 6.02
(Vernon Supp.1994);¢ McKinley v. Stirpling, 763 S.W2d 407, 409
(Tex. 1989). By its very nature, the informed consent claimis
included in the Frantzes' allegation of negligence in their
adm ni strative claim/’

We therefore hold that the adm nistrative claimprovided the
governnent wth sufficient information to conduct a full
investigation and to put it on notice of the possibility of the
i nformed consent claim Consequently, we reverse its dism ssal.

The governnent argues that Bush v. United States, 703 F. 2d 491
(11th G r.1983) suggests an opposite concl usion. In Bush, the
El eventh Circuit summarily affirnmed the district court's di sm ssal
of the plaintiff's informed consent claim The court's skel etal

description of the admnistrative claim and its contents nakes

6Section 6.02 provides: "In a suit against a physician or
health care provider involving a health care liability claimthat
is based on the failure of the physician or health care provider
to disclose or adequately to disclose the risks and hazards
invol ved in the nedical care or surgical procedure rendered by
t he physician or health care provider, the only theory on which
recovery may be obtained is that of negligence in failing to
di scl ose the risks or hazards that could have influenced a
reasonabl e person in making a decision to give or wthhold
consent." TexX. REv. QVv. STAT. ANN. art. 4590i § 6.02 (Vernon
Supp. 1994) .

'Furthernore, in light of the casel aw and Congressi onal
pur pose of 8§ 2675(a), the court refuses to limt the word "
as used in the admnistrative claim to the actual surgica
procedure. The term"[i]n ... is synonynous W th expressions
regard to,' "respecting,' [and] "with respect to,' ..." BLAXK S
LAw DicTionaRry, at 683 (5th ed. 1979).

in,

in
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application of the case troublesonme.® Furthernore, application of
Bush to the present case runs counter to the mniml notice
requi renent announced in Rise and Adans, supra.® In light of these
cases, as well as the statutory purpose of Section 2675(a), we
decline the governnent's invitation to foll ow Bush

L1,

Qur disposition of appellants' first point of error pretermts
review of the denial of the appellants' notion to designhate expert
W tnesses and the district court's resulting grant of sunmary
judgnent. On remand, the district court will presumably establish
a revised trial tinmetable. Because such a plan will necessarily
i nclude a revi sed deadl i ne for the designation of expert w tnesses,
the district court's grant of summary judgnent based on the
appel lants' failure to produce adm ssi bl e expert opinion evidence
wi |l becone noot. For the above reasons, the case is

REVERSED and REMANDED

8Mor eover, Bush was apparently based in part on Florida
informed consent law. See note 5, supra. The Florida Mudical
Consent statute fornerly provided: "A consent which is evidenced
inwiting ... shall, if validly signed by the patient or another
aut hori zed person, be conclusively presuned to be a valid
consent." FLA. STAT. ANN. 8§ 768.46(4)(a), anmended by, §
766.103(4)(a). However, three years after the decision in Bush,
the Florida Suprene Court held that the consent nust al so be
"infornmed" before the presunption of validity will attach
Pari kh v. Cunni ngham 493 So.2d 999, 1001 (Fl a. 1986).

°See also Mellor v. United States, 484 F.Supp. 641 (D. U ah
1978) (adm nistrative claimwhich alleged "[n]egligent care and
treatnent by nedi cal and hospital personnel resulting in danage
to [plaintiff]" properly presented i nfornmed consent clain.
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