IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1557

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

RCDNEY EUGENE KNOWLES,

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Northern District of Texas

(August 10, 1994)

Bef ore GOLDBERG KING and WENER, G rcuit Judges.
GOLDBERG, Circuit Judge:

Fort Worth police officers arrested Rodney Eugene Know es on
the canmpus of Eastern Hlls Hgh School on April 15, 1992.
Know es, who had previously been convicted of a felony, was
carrying a fully | oaded handgun.

In a two count indictnent, federal authorities charged
Knowl es with one count of being a convicted felon in possession of
a firearmin violation of 18 U S.C. 8 922(g)(1) and one count of
possession of a firearmin a school zone in violation of 18 U S. C
8 922(q)(1)(A). Wthout entering into a plea agreenent, Know es
pl eaded guilty to both counts. The district court sentenced
Knowl es to a 63-nmonth term of inprisonnment on the possession of a

firearmby a felon count and to an 18-nonth termof inprisonnent on



the possession of a firearmin a school zone count. The district
judge ordered the 18-nonth sentence to be served consecutively to
the 63-nonth sentence, resulting in atotal termof inprisonnent of
81 nont hs.

On the sane day that he was sentenced, June 11, 1993,
Know es's attorney filed a Notice of Appeal. In this notice,
Knowl es appealed "to the United States Court of Appeals for the
Fifth Grcuit fromthe sentence entered in this matter." Three
days later, on June 14, 1993, the district court entered the
judgment in this case.! After the district court entered the
j udgnent, but before any briefs in this appeal had been filed, this

court delivered an opinion in United States v. Lopez, 2 F.3d 1342

(5th CGr. 1993), cert. granted, 114 S. C. 1536 (1994). In that

case, we found 18 U S.C. 8§ 922(qg) unconstitutional, stating that
Congress had not properly invoked its power under the Comrerce
Cl ause when it enacted that statute. 1d. at 1367-68. |In his brief
tothis court Know es took up this argunent and asserted that Lopez
requi res reversal of his conviction and sentence on the possession
of afirearmin a school zone count. Know es al so argued that the
district court inposed the 18-nonth sentence on the possession of

a firearm in a school zone count in violation of the federal

The fact that Know es filed his Notice of Appeal before the
judgnent was entered in this case is of no consequence. Rule
4(b) of the Federal Rules of Appellate Procedure provides that a
"notice of appeal filed after the announcenent of a deci sion,
sentence, or order--but before entry of the judgnent or order--is
treated as filed on the date of and after the entry."

Accordi ngly, Know es's Notice of Appeal will be treated as filed
on June 14, 1993, the date that the district court entered the
judgnent in this case.



sentenci ng gui delines. In its brief, the governnent did not
question the adequacy of Knowes's Notice of Appeal. The
governnent responded to both Knowl es's Lopez argunent and the
contentions based on the sentencing guidelines.

Rai sing the matter sua sponte at oral argunent, see United

States v. Cronan, 937 F.2d 163, 164 (5th Cr. 1991), we requested

the parties to address whether Knowl es's Notice of Appeal, which
stated only that Know es appealed from the "sentence entered in

this matter," was sufficient to allow himto appeal his underlying
convi ctions and chal l enge the constitutionality of section 922(q).
The parties addressed this issue in supplenental briefs. Know es
argued that his Notice of Appeal was adequate to allow himto
chal | enge his conviction on the possession of afirearmin a school
zone count. Alternatively, Know es noved for |eave to correct or
anend his Notice of Appeal. For its part, the governnent agreed
t hat Knowl es's Notice of Appeal was sufficient to allowa chall enge
tothe constitutionality of the conviction based on section 922(q),
but registered its opposition to Knowes's notion to correct or
anend his Notice of Appeal. W will address the adequacy of
Know es's Notice of Appeal before turning to the other issues
presented in this appeal.
|. Appellate Jurisdiction

Rule 3(c) of the Federal Rules of Appellate Procedure

instructs appellants to "designate the judgnent, order or part

t hereof appealed from™ W have consistently given a l|ibera

interpretation to this requirenent. See, e.q., United States v.




Ram rez, 932 F.2d 374, 375 (5th Cr. 1991); see also Smth v

Barry, 112 S. . 678, 681 (1992) ("Courts wll liberally construe
the requirenents of Rule 3."). For exanple, in United States v.

Rochester, 898 F.2d 971 (5th Cr. 1990), we wote that a "[f]ailure
to properly designate the order appealed from is not a
jurisdictional defect, and nay be cured by an indication of intent
in the briefs or otherwse." Id. at 976 n. 1. Simlarly, in

Turnbull v. United States, 929 F.2d 173 (5th Gr. 1991), we

explained that "a m stake in designating a judgnent appeal ed from
shoul d not bar an appeal as long as the intent to appeal a specific
judgnent can be fairly inferred and the appellee is not prejudiced

or msled by the mstake.”" 1d. at 177; see also S.E.C._v. Van

Waeyenberghe, 990 F.2d 845, 847 n.3 (5th Cr. 1993); In Re

Transanerican Natural Gas Corp., 978 F.2d 1409, 1414 (5th Gr.

1992), cert. dismssed, 113 S. C. 1892 (1993); Friou v. Phillips

Petrol eum Co., 948 F.2d 972, 974 (5th Cr. 1991).

Applying the rules articulated in these cases, we held in
Turnbull that the appellant, who had only appealed froma district
court order that denied a notion for a new trial, could raise
argunents addressing the wunderlying judgnent in that case.
Turnbull, 929 F.2d at 178. W reached an identical result in
United States v. Lopez-Escobar, 920 F.2d 1241 (5th Cr. 1991) and

in Gsterberger v. Relocation Realty Serv. Corp., 921 F.2d 72 (5th

Gir. 1991).

Qur opinion in Ramrez, supra, is particularly instructive

inthis case. In that case, the appellant prepared a typewitten



notice of appeal stating that he appealed the judgnent and his
sent ence. The appellant then drew a line through the word

"sentence," | eaving intact the portion of the notice of appeal that
referred to the judgnent. We granted the appellant's notion to
correct or anend the notice of appeal and allowed himto chall enge
the sentence on appeal, despite the fact that he had originally
crossed out the reference to "sentence" in the notice. Ramrez,
932 F. 2d at 375. W explained that this action was consistent with
our approach to other simlar cases. Id. The appellant had
addressed his challenge to the sentence in his brief and hence had
fairly indicated his intent to appeal the sentence. W also found
that allow ng the defendant to chall enge the sentence in that case
did not prejudice the governnent. These factors satisfied our rule
that "when the intent to appeal an unnaned or m slabeled ruling is
apparent (fromthe briefs or otherw se) and no prejudice results to

the adverse party, the appeal is not jurisdictionally defective."

Id.; see also Turnbull, 929 F.2d at 177.

United States v. Wnn, 948 F.2d 145 (5th Gr. 1991), cert.

denied, 112 S. C. 1599 (1992) is alsoillumnnating. |In that case,
the defendant filed a notice of appeal after the jury returned its
guilty verdict, but before the sentenced was inposed and the
judgnent was entered. W held that we had jurisdiction over an
appeal of the defendant's sentence even though the notice of appeal
mentioned only the jury verdict--not the sentence or the judgnent
that incorporated it--and even though the notice of appeal was

filed before the sentence had been inposed. We first explained



that the defendant's failure to specify expressly in his notice of
appeal that he was appealing his sentence did not ipso facto bar an
appeal of the sentence. |1d. at 154. W then exam ned Ramrez and
found that the defendant could appeal both the conviction and the
sentence. |d. at 155. As in previous cases, the defendant had
briefed the issues that related to his sentence and thereby fairly
expressed his intent to appeal the sentence. Mor eover, the
gover nnment conceded that it was not m sled or prejudiced. W thus
hel d that the defendant coul d appeal his sentence.

Sone of our cases have suggested that it is nore acceptable
to all ow a def endant who has appeal ed only his or her conviction to
contest the sentence than it is to allow a defendant who has only
appeal ed the sentence to challenge his or her conviction. For
instance, in Ramrez, 932 F.2d at 376, we wote that "[a] crim nal
def endant who appeal s his sentence but not his convictionis |likely
acknow edging his guilt and nerely contesting his punishnent. The
converse is not necessarily so because a defendant . . . who
appeals his conviction is alnost always appealing his sentence
too." Although this statenent nmay be accurate as an enpirica
matter, we do not believe that it is necessarily true. It seens
equal ly plausible to us that there may be (1) defendants who only
appeal their sentences who have challenges to their underlying
convictions and (2) defendants who only appeal their convictions
who do not have challenges to their sentences. Nevertheless, the
point that we wish to nake is a nore narrow one. Di stinctions

bet ween def endants who appeal their convictions and def endants who



appeal their sentences should not be determ native when questions
concerning potentially defective notices of appeal arise. The
st andard by whi ch we determ ne whet her a notice of appeal shoul d be
read to allow an appeal of an unnaned or m sl abel ed ruling should
be what we have traditionally required: whet her the appealing
party has exhibited an intent to appeal the ruling and whether the
opposi ng party was m sl ed or prejudiced. Ramrez, 932 F. 2d at 375;
Turnbull, 929 F.2d at 177.

In the present case, Know es specified only his sentence in
his Notice of Appeal; he did not indicate that he was appealing his
conviction on the possession of a firearmin a school zone count.
However, the failure of Know es's Notice of Appeal torefer tothis
conviction "does not per se preclude appealing” his conviction
Wnn, 948 F.2d at 154. W nust apply the rule we articulated in
Ram rez and sim |l ar cases: "[When the intent to appeal an unnaned

ruling is apparent (from the briefs or otherwi se) and no
prejudice results to the adverse party, the appeal is not
jurisdictionally defective." Ramrez, 932 F.2d at 375 (enphasis
suppl i ed). Here, Know es denonstrated his intent to appeal his
conviction on the possession of a firearmin a school zone count in
his brief to this Court. Mor eover, the governnent has conceded
that it was not msled or prejudiced by the allegedly defective
Notice of Appeal. Therefore, we find that Know es should be
allowed to appeal both his conviction and sentence on the
possession of a firearmin a school zone count.

I[1. The Merits



We nowturn to the nerits of Know es's argunent in favor of
reversal of his conviction for possession of a firearmin a school
zone, a violation of the Gun Free School Zones Act, 18 U. S.C. 8§
922(q)(1)(A). In Lopez, we concluded that "section 922(q), in the
full reach of its ternms, is invalid as beyond the power of Congress
under the Commerce C ause." Lopez, 2 F.3d at 1367-68. Know es
mai ntains that our Lopez decision requires reversal of his
conviction on the possession of a firearmin a school zone count.

Bef ore we can address Know es's contentions, though, we nust
confront the fact that Know es failed to rai se any chall enge to the
constitutionality of the GQun Free School Zones Act in the district
court bel ow Because of this failure, our review of Know es's
chal l enge to the constitutionality of section 922(q) is confinedto
a search for plain error. See Fed. R Cim P. 52(b) ("Plain
errors or defects affecting substantial rights may be noticed
al t hough they were not brought to the attention of the court.").
The Suprene Court has recently clarified an appellate court's power
under Rule 52(b) "to correct errors that were forfeited because not

tinely raised inthe District Court." United States v. Q ano, 113

S. C. 1170, 1176 (1993). In A ano, Justice O Connor explained
that an appel |l ate court nmay exercise its authority under Rul e 52(b)
only if there is an "error", and the error is "plain", and the
plain error affects "substantial rights". Id. at 1777-78.

"Deviation froma legal rule is “error' unless the rule has been



waived." 1d. at 1777.2 An error is "plain" if it is "clear" or

"obvi ous". Id. Finally, in nost cases, a plain error affects
"substantial rights” when it is "prejudicial”. |In other words, it
must affect "the outcone of the District Court proceedings." |1d.

at 1778. Once these conditions have been net, Rule 52(b) gives the
Courts of Appeals the discretion to correct errors not brought to
the attention of a District Court. The Suprene Court has
instructed us on how to exercise this discretion: the Courts of
Appeal s should "correct a plain and forfeited error affecting
substantial rights if the error "seriously affect[s] the fairness,
integrity or public reputation of judicial proceedings.'" 1d. at

1779 (quoting United States v. Atkinson, 297 U S. 157, 160 (1936)).

The fact that Know es is asserting an argunent based on the
Constitution does not nullify the applicability of Rule 52(b). It
is a truism that a "constitutional right may be forfeited in
crimnal as well as civil cases by the failure to nmake tinely
assertion of the right before a tribunal having jurisdiction to

determne it." Yakus v. United States, 321 U S. 414, 444 (1944).

Many courts, including ours, have found that alleged constitutional
errors in crimnal convictions--that do not anount to plain error--
are forever forfeited by the failure to object contenporaneously to

that error in the district court. See, e.qg., United States V.

Vont steen, 950 F.2d 1086, 1089 (5th Cr.) (en banc) (collecting

2"\Waiver" in this context "is the “intentional
relinqui shnent or abandonnent of a known right.'" 1d. (quoting
Johnson v. Zerbst, 304 U S. 458, 464 (1938)). "Forfeiture", in
contrast, is the "failure to nake the tinely assertion of a
right." 1d.




cases), cert. denied, 112 S. . 3039 (1992). However, we have

long held that, wunder the plain error inquiry, errors of
constitutional dinmension will be noticed nore freely than |ess

serious errors. United States v. Faulkner, 17 F.3d 745 (5th Cr

1994); Alexander v. United States, 390 F.2d 101, 103 n.3 (5th Gr

1968) .

In the present case, we have no difficulty concl udi ng that
Knowl es's attack on the constitutionality of the Gun Free School
Zones Act satisfies the requirenents of Rule 52(b). It is self-
evi dent that basing a conviction on an unconstitutional statute is
both "plain" and an "error"” as O ano defines those terns. It is of
no consequence that Lopez was deci ded after the proceedings in the
district court concluded. Since this case is on direct appeal

new y announced rules apply. Giffith v. Kentucky, 479 U S. 314

(1987) ("[A] new rule for the conduct of crimnal prosecutions is
to be applied retroactively to all cases, state or federal, pending
on direct review or not yet final, with no exception for cases in
which the new rule constitutes a "clear break' with the past.").
In any event, the novelty of our decision in Lopez® also mlitates
in favor of allowing Knowes to raise a Lopez-based argunent for

the first time here on direct appeal. Cf. Reed v. Ross, 468 U. S

1, 16 (1984) ("[Where a constitutional claimis so novel that its
| egal basis is not reasonably avail abl e to counsel, a defendant has

cause for his failure to raise the clainf on direct appeal and may

3The dearth of statutes that have been struck down as beyond
Congress's power under the Comrerce C ause since the 1930s speaks
to the novelty of the Lopez deci sion.

10



thus raise it in a habeas corpus proceeding).* It is also evident
that this error affected the outcone of the proceedi ngs bel ow. Had
the Lopez argunent been raised in the district court, it should
have resulted in the dismssal of the Gun Free School Zones Act
count from Know es's indictnent. Finally, we agree that our
failure to address Know es's challenge to the constitutionality of
the Gun Free School Zones Act woul d seriously affect the fairness,
integrity, and public reputation of judicial pr oceedi ngs.
Accordingly, since this Court found in Lopez that the @Qun Free
School Zones Act is wunconstitutional, we nust conclude that
Know es' s conviction based on that Act nmust be reversed.

The governnent has attenpted to distinguish this case from
Lopez, but we find these distinctions unavailing. The governnent's
first argunent is rooted in the followng dicta that appears in
Lopez: "Conceivably, a conviction under section 922(qg) m ght be
sustained if the governnent all eged and proved that the of fense had
a nexus to comerce."” 2 F.3d at 1368 (footnote omtted). Even if
we assune that a conviction under section 922(q) coul d be sust ai ned
by al |l egi ng and proving a commerce nexus, we do not think that this
is such a case. The governnent maintains that Know es's Gun Free
School Zones Act conviction is proper because the indictnent
all eged, and the factual resune filed in this case stated, that

Know es's firearmtraveled ininterstate commerce. It is true that

‘But cf. Teague v. Lane, 489 U. S. 288, 301 (1989)
(prohibiting the retroactive application of "new' rules in habeas
corpus proceedings "not dictated by precedent existing at the

time the defendant's conviction becane final.")

11



the indictnent alleged that Knowles's handgun traveled in
interstate commerce. However, this allegation appeared only in
Count One of the indictnment, the count that charged Knowles with
being a convicted felon in possession of afirearm Count Two, the
count that charged Know es with viol ating the Gun Free School Zones
Act, did not allege that the firearm that Knowl es was carrying
traveled in interstate commerce. This omssion is fatal to the
governnent's argunent because the failure of Count Two to allege
any commerce nexus renders that charge fundanentally defective.
See Lopez, 2 F.3d at 1368. Wiile it is true that an allegation
made i n one count of an i ndictnment may be i ncorporated by reference
in another count of the indictnent, see Fed. RCimP. 7(c)(1), we
have held that any such incorporation nust be expressly done.

United States v. Hajecate, 683 F.2d 894, 901 (5th Gr. 1982), cert.

denied, 461 U. S. 927 (1983); Davis v. United States, 357 F.2d 438

(5th Gr.), cert. denied, 385 U S. 927 (1966); see also 1 Charles

A. Wight, Federal Practice and Procedure: Crimnal 8§ 123 at 349
(1982) ("[E]Jach count is considered as if it were a separate
i ndi ctment and nust be sufficient without reference to other counts
unl ess they are expressly incorporated by reference.") (footnotes
omtted). Here, Count Two, the count that charged Knowles wth
possession of a firearmin a school zone, did not expressly refer
to the interstate commerce nexus alleged in Count One, the count
t hat charged Knowl es with being a felon in possession of a firearm
This om ssion renders Count Two defective. See Lopez, F.3d at

1368.

12



Noting that a guilty plea generally waives defects in the
under |l yi ng proceedi ngs, the governnent also clains that Know es's
conviction on Count Two is proper because Know es pl eaded guilty.
This argunent s not persuasive. W have reversed other
convi ctions agai nst defendants who had pleaded guilty to charges

brought under the Gun Free School Zones Act. See United States v.

Handy, No. 93-1485 (5th Cr. Cct. 20, 1993) (unpublished). W have
done so for the well -established reason that a guilty pl ea does not
wai ve the right of the defendant to chall enge the constitutionality

of the statute under which he is convicted. See Menna v. New York,

423 U. S. 61, 62-63 n.2 (1975) ("[A] plea of guilty to a charge does
not waive a claimthat--judged on its face--the charge is one which
the State may not constitutionally prosecute.").
I11. Concl usion
Knowl es' s conviction on the possession of a firearmin a
school zone count is REVERSED, and the sentence inposed based upon

that conviction is VACATED
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