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BENAVI DES, Circuit Judge:

Appellant David Russell Storm (Stornm) was convicted of
conspiracy to commt mil fraud and equity skimmng and the
substantive offenses of nmail fraud and equity skinmm ng. Storm
argues that the district court erred in denying his notions for
continuance in violation of the Speedy Trial Act, refusing to
submt requested jury instructions on good faith, and assessing a
two-level increase in his offense |evel for obstruction of justice

based on a finding of perjury. Finding no reversible error, we

affirm



|. FACTS AND PROCEDURAL HI STORY

From Septenber 1987 to February 1989, Storm and his
codef endant Doug Christianson (Christianson) purchased several
dwellings in the Northern District of Texas. At the tinme of
purchase, each of those dwellings was subject to a | oan secured by
a nortgage or deed of trust insured, guaranteed or held by the
Secretary of Housing and Urban Developnent (HUD) or by the
Vet erans' Adm nistration (VA). The nortgages were assunabl e and or
transferable to Storm as a purchaser of the dwellings. Storm
signed the purchase agreenents and deeds on those properties in
whi ch he agreed to assune and nake paynents.

Together, Storm and Christianson rented the honmes for
significantly less than the nortgage paynents.!? Storm and
Christianson caused the renters to mail their checks to a post
of fice box Stormpreviously had rented i n Kennedal e, Texas. Using
Christianson's checking account, Storm cashed rent checks. The
rent proceeds were not applied toward the nortgage obligations in
any not abl e anount, but rather, they were applied for the personal
use of Storm and Christianson. Al t hough Storm received notices
that his nortgages were delinquent, Storm failed to make the
requi red paynents. Consequently, each of the rental properties
were forecl osed.

On April 14, 1992, at Christianson's residence, an agent of

HUD interviewed Storm regarding the above-cited events. Storm

1 On occasion, Christianson represented to potenti al
renters that he (Christianson) was Storm
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admtted his culpability in the equity skimmng schene. He also
inplicated Christianson as the |eader and instigator. The HUD
agent set forth Stormis confession in a witten nmenorandum  The
next day, Storm executed an affidavit in which he admtted to
entering into several assunption agreenents; however, contrary to
his earlier statenents, he did not admt any culpability and
asserted that he "believed that [he] could sell these hones by
finding a purchaser who could not qualify for conventional rea

estate financing who woul d assune the unpaid nortgages.” In that
sane affidavit, Stormdenied that Christianson had any i nvol venent
in the real estate schene.

On Novenber 4, 1992, Storm and Christianson were charged by
indictment with one count of conspiracy to conmt mail fraud and
equity skimmng in violation of 18 U S.C. §8 371, twelve counts of
mail fraud in violation of 18 U S.C. § 1341, and one count of
equity skimmng in violation of 12 U.S.C. § 1709-2. On February 4,
1993, Storm and Christianson first appeared before a nagistrate
judge, both represented by counsel WIIiam Nel son. Nel son' s
representation of Stormwas |imted to the initial appearance that
day. The record reflects that Nel son was to notify the court at a

| ater date whether he would continue to represent "one, both, or
any of the def[endant]s."

On February 12, 1993, Stormand Chri sti anson, both represented
by Nel son, appeared before the district court for arraignnent on
the indictnment, and entered pleas of not guilty. At that tine, the

court scheduled the trial date for March 15, 1993, and further, set
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a hearing for the next week to determ ne whether counsel would be
al l owed to represent both defendants due to a potential conflict of
i nterest.

On February 19, 1993, the court held a hearing and determ ned
that Nelson could not represent both defendants. The court
appoi nted the Federal Public Defender to represent Storm and on
that sanme day, Storm appeared before the court wth appointed
counsel, Tinothy Henry. Counsel orally requested a continuance
based on the Speedy Trial Act, asserting that the March 15th tri al
date would be in violation of the 30 day-requirenent which permts
counsel adequate tine to prepare for trial. The trial court
di sagreed, stating that the 30-day period runs fromthe defendant's
first appearance before the court wth counsel, and Storm s first
appearance with counsel was nore than 30 days prior to the trial
dat e.

On March 1, 1993, counsel filed a witten nmotion for a
conti nuance, asserting that he needed nore tine to prepare for
trial and that the 30-day requirenent of the Speedy Trial Act would
be violated. The governnent did not oppose the notion, citing the
fact that court-appointed counsel first appeared with Storm on
February 19, 1993. The court denied that notion. A week |ater,
counsel filed a second notion for continuance, claimng, anong
ot her things, that forcing Stormto trial on March 15 woul d viol ate
the Speedy Trial Act. The governnent opposed that notion, and the

district court denied it.



At trial, Storm testified as a wtness for Christianson.
Specifically, Storm testified that Christianson "did the
negotiation for [him, and that was all [Christianson] did." Storm

testified that Christianson was unaware that he failed to make the

nort gage paynents. Storm did not tell Christianson of the
del i nquent paynents because he "didn't want to look like a
failure." Stormexplained his previous contrary statenents to the

HUD agent by stating that he fal sely put the blanme on Christianson
to direct the investigation away fromhinself. Stormdefended his
actions, testifying that he was a novice in the real estate
busi ness and that he had no intent to defraud when he engaged in
the transactions at issue.

The district court refused to submt Storms requested jury
instructions on good faith. The jury found Stormand Chri stianson
guilty as charged in the indictnent. The Presentence Report (PSR)
recommended a two-I|evel enhancenent of Storms offense |level for
obstruction of justice based on Stormis testinony at trial. The
PSR found that "[e]vidence showed that the defendant testified
untruthfully at his trial concerning a material fact." The
district court overruled Stormis objections, and adopted the PSR,
assessing a two-level increase for obstruction of justice. The
district court found that Storm had conmtted perjury during the
i nvestigation and prosecution  of hi s of fense regarding
Christianson's involvenent in the schenme. The court found that the
testinony was material and that it was done with wllful intent

rather than as a result of confusion, mstake, or false nenory.
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The court sentenced Stormto 23 nonths inprisonnent on each of the
14 counts, to run concurrently, and a two-year term of supervised
rel ease.
1. SPEEDY TRI AL CLAI M

Stormcontends that the district court's denial of his notion
for continuance violated the 30-day rule of 18 U . S.C. 8§ 3161(c)(2)
of the Speedy Trial Act. Section 3161(c)(2) provides as follows:

Unl ess t he defendant consents inwiting tothe contrary,

the trial shall not commence |less than thirty days from

the date on which the defendant first appears through

counsel or expressly wai ves counsel and el ects to proceed
pro se.

(enphasi s added). The facts underlying a ruling involving the
Speedy Trial Act are reviewed for clear error, and the | egal

concl usions of the court are revi ewed de novo. United States V.

Otega- Mena, 949 F.2d 156, 158 (5th Gr. 1991).

As previously set forth, on February 12, 1993, Storm and
Christianson, both represented by Nelson, appeared before the
district court for arraignnent and entered pleas of not guilty.
The court scheduled the trial for March 15, and set a hearing for
February 19, 1993, to determ ne whether counsel's dual
representation constituted a potential conflict of interest.
Subsequently, at the February 19th hearing, the court determ ned
Nel son could not represent both Storm and Christianson and
appoi nted the Federal Public Defender to represent Storm  Storm
appeared before the court that day with his appoi nted counsel.

Stormargues that he first appeared t hrough counsel within the

meani ng of 8 3161(c)(2) on February 19. He therefore contends that

- 6-



because his trial comenced on March 15 (less than 30 days | ater),
section 3161(c)(2) was viol ated.

In United States v. Daly, 716 F.2d 1499, 1505 (9th Cr. 1983),

cert. dismssed, 465 U S. 1075, 104 S.Ct. 1456, 79 L.Ed.2d 773

(1984), the Ninth Crcuit held "that the 30-day period begins to
run when an attorney appears on a defendant's behalf after the
indictment or information has been filed, unless there is an
indication that the attorney is appearing only for a limted
purpose and will not further represent that defendant at trial."
The Court cited the legislative history of § 3161(c)(2) and opi ned
that it "indicates the provision was neant to guarantee a m ni hnum
period of thirty days for the preparation of the defense.” |1d. at
1504-05 (citing Conmttee on the Adm nistration of the Crimnal Law

of the Judicial Conference of the United States, Quidelines to the

Admi nistration of the Speedy Trial Act of 1974, as Anended, at 10

(1981)).2
Additionally, inUnited States v. Bigler, 810 F. 2d 1317, 1321-

22 (5th Gr.), cert. denied, 484 U S 842, 108 S. (. 130, 98

L. Ed. 2d 88 (1987), this Court discussed the 30-day requirenent in
t he context of deciding whether that period could be excluded from
the cal cul ati on of the 70-day period during which the def endant had

to be brought totrial. There, we el aborated on the neani ng of the

2 But see United States v. Darby, 744 F.2d 1508, 1520 (11th
Cir. 1984), cert. denied, 471 U S. 1100, 105 S.C. 2322, 85
L. Ed. 2d 841 (1985) (expressly declined to adopt the reasoning of
the NNnth Grcuit in Daly, supra, finding that Congress did not
have any "particular type of counsel in mnd. ") (enphasis in
original).
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phrase "first appearance with counsel” in 8 3161(c)(2). In Bigler,
the defendant first appeared with counsel before the court on
August 23, when he plead guilty to federal charges. Subsequently,
Bigler wwthdrew his guilty plea and on January 31, the court again
appoi nted counsel for him The scheduled trial date was March 3rd.
Counsel, however, had a conflict that day. The court inquired of
Bi gl er whet her he wanted a conti nuance or he wanted to go to trial
wth a different court-appointed |awer. Bigler elected to go to
trial, and thus, on February 3, the trial court appointed new
counsel. The court then inquired whether Bigler would waive the
30-day requirenent because March 3 was less than 30 days from
February 3. Bigler responded that he preferred March 5, and the
trial court apparently rescheduled the trial to March 5.

Thus, although Bigler's first literal appearance with counsel
before the court was significantly nore than 30 days prior to
trial, this Court reasoned that Bigler did not effectively appear
wth counsel in anticipation of trial wuntil the February 3rd
appearance with actual trial counsel. We noted that until that

appearance, "Bigler had neither waived his right to counsel nor

recei ved appoi nted counsel who could represent himat trial." 810
F.2d at 1321 (enphasis added). W further stated that "[n]ot until
then was preparation for his defense possible in any neaningfu

manner." |d. at 1322.°3

3 Cf. United States v. Rojas-Contreras, 474 U S. 231, 234-
36, 106 S.Ct. 555, 557-58, 88 L.Ed.2d 537 (1985) (Suprene Court
rejected contention that 30-day period began to run from date of
superseding indictnent, stating that "the 30-day trial
preparation period of § 3161(c)(2)" had been satisfied).
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Pursuant to our decision in Bigler and the Ninth Crcuit's

analysis in Daly, supra, Stornmis first appearance wth counsel was

on February 19, less than 30 days from March 15, the day Storm was
tried. W hold that Stormwas tried in violation of the 30-day
trial preparation requirenment found in 8 3161(c)(2) of the Speedy
Trial Act. Even assumng that the first appearance of the
def endant before the court with an attorney other than trial
counsel is sufficient to start the running of the 30-day period
contenplated in 8§ 3161(c)(2), under the circunstances of this case,
we woul d not allow Storm s appearance with attorney Nelson to start
the clock. The court below found that Nel son's representation of
both Christianson and Storm presented a potential conflict of
i nterest. Additionally, Nelson had given the governnent an
af fidavit executed by Stormin which he admtted to the real estate
transactions at issue (but not his intent to defraud) and attenpted
to excul pate Christianson. After delivering the affidavit to the
governnent, Nel son continued to represent Christianson and Storm
In Iight of those facts, it would be unconscionable to start the

30-day trial preparation period on the basis of Nelson's

representation of Storm
That, however, is not the end of the inquiry. In United

States v. Marroquin, 885 F.2d 1240, 1245 (5th Cr. 1989), cert.

deni ed, 494 U. S. 1079, 110 S.C. 1807, 108 L. Ed.2d 938 (1990), * we

4 Stormcontends that this determ nation in Marroquin was
dicta. Assum ng wthout deciding that it was not necessary to
the holding in that case, we find such reasoni ng persuasi ve and
now adopt it.
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expl ai ned that because Congress failed to provide a sanction for
the violation of § 3161(c)(2), a defendant nust show that he was
prejudiced by such violation. Storm disputes neither the
overwhel m ng evidence show ng that he engaged in the real estate
transactions at issue nor that he initially nade the statenents
menorialized by the HUD agent in a neno. Stornis defense was that
he did not have the intent to defraud when he assuned the
nort gages. Stormtestified at trial, and he clearly was in the
uni que position of providing defense evidence regarding his own
intent. Sinply put, the jury did not find his testinony credible.
Based on these facts, we cannot perceive how Storm was harned by
the violation of 8 3161(c)(2).
[11. JURY I NSTRUCTI ON ON GOCD FAI TH

Stormnext argues that the district court erred in failing to
include in the jury charge his requested i nstructi on concerning his
defense of "good faith." A trial court's refusal to include a
requested instruction inthe jury charge i s revi ewed under an abuse
of discretion standard, and the court is afforded substantial

latitude in fornulating its instructions. See United States v.

Rochester, 898 F.2d 971, 978 (5th Gr. 1990). Refusal to include
an instruction constitutes reversible error only upon the
occurrence of all three of the follow ng conditions: (1) the
requested instruction is substantially correct; (2) the actual
charge given to the jury did not substantially cover the content of
the proposed instruction; and (3) the om ssion of the instruction

woul d seriously inpair the defendant's ability to present his
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defense. See United States v. Daniel, 957 F.2d 162, 170 (5th Cr

1992) .
Stormrelies on United States v. Goss, 650 F.2d 1336 (5th Cir

Unit A 1981), for the proposition that the trial court commtted
reversible error in denying his request for an instruction on good
faith. In Goss, we held that a trial court's refusal to grant a
defendant's request for an instruction on good faith, a conplete
defense to the charge of intent to defraud under the mail fraud
statute, was reversible error. 1d. at 1344-45. "Goss, however,
must be read in light of later cases which indicate that the
failure to instruct on good faith is not fatal when the jury is
given a detailed instruction on specific intent and the defendant
has the opportunity to argue good faith to the jury." United
States v. Rochester, 898 F.2d at 978 (citing United States v. Hunt,

794 F.2d 1095 (5th Cr. 1986)).°
Here, the district court did not abuse its discretion in
refusing to submt the instruction regardi ng good faith because the

def ense of good faith was substantially covered by the charge given

5> Stormcontends that if Goss is inconsistent with
Rochester, the earlier decision in Goss controls. In United
States v. Gray, 751 F.2d 733, 735 (5th Gr. 1985), we recogni zed
that there was sone tension in our decisions regarding "the
sufficiency of the subm ssion of a defendant's theory of
defense.” W noted that United States v. Lews, 592 F.2d 1282
(5th Gr. 1979), and Goss had "adopted a per se rule, with its
conpanion [imt of |ooking solely to the charge, [which] was
i nconsistent with earlier cases including United States v.
Wl | endorf, 574 F.2d 1289, 1290-91 (5th Gr. 1978)." Gay, 751
F.2d at 735. W found that to the extent that Goss was
i nconsistent with the earlier cases that provided that the charge
must be examned in the full context of the trial, it was not the
law of the circuit. ld. at 735-36.
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to the jury. The instructions on the terns "know ngly" and

"W llfully" follow those approved in this circuit. See United

States v. St. CGelais, 952 F.2d 90,93-94 (5th Gr.), cert. denied,

US _, 113 S.C. 439, 121 L.Ed.2d 358 (1992); Rochester,
supra. Stormtestified regarding his intentions when he engaged in
the real estate transactions in question. Moreover, counsel was
not circunscribed in his argunent to the jury regarding Stornis
defense of good faith. Stormwas not inhibited by the lack of a
good faith instruction from presenting his theory of the case
including his assertion of good faith that "he had no intent to
ever violate the law." The refusal of the requested instructions
did not constitute reversible error.

V. OBSTRUCTI ON OF JUSTI CE ENHANCEMENT
Storm contends that the district court erred in inposing a
two-1evel increase in his offense |evel for obstruction of justice
based on its finding of perjured testinony. See U S.S.G § 3Cl.1
A district court's finding that a defendant has obstructed justice
under section 3Cl.1 is a factual finding and thus, reviewed for

clear error. United States v. Laury, 985 F.2d 1293, 1308 (5th Cr

1993). G eat deference is afforded the trial court's application

of the sentencing guidelines. United States v. Hunphrey, 7 F.3d

1186, 1189 (5th Gr. 1993). However, where a sentence is inposed
as a result of an incorrect application of the guidelines, it nust
be reversed even if reasonable. 1d.

Section 3Cl.1 provides as follows: "I'f the defendant

Wllfully obstructed or inpeded, or attenpted to obstruct or
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i npede, the admnistration of justice during the investigation
prosecution, or sentencing of the instant offense, increase the
offense level by 2 levels." The commentary specifically lists
"commtting, suborning, or attenpting to suborn perjury" as
exanpl es of conduct to which the enhancenent applies. U S S. G 8§
3C1.1 coment. (n.3(b)). If a district court finds that a
defendant has conmmtted perjury at trial, an enhancenent 1is
requi red under section 3Cl.1. Hunphrey, 7 F.3d at 1189.

Storm contends that the district court's findings of perjury
that formthe basis for the obstruction of justice enhancenent are
i nadequat e. Recently, the Suprenme Court has opined that "if a
def endant objects to a sentence enhancenent resulting from her
trial testinony, a district court nust reviewthe evidence and nake
i ndependent findi ngs necessary to establish aw llful inpedinent to
or obstruction of justice, or an attenpt to do the sane, under the

perjury definition." United States v. Dunnigan, = U S , 113

S.a. 1111, 1117, 122 L.Ed.2d 445 (1993). "A witness testifying
under oath or affirmation [commts perjury] if she gives false
testinony concerning a material matter with the willful intent to
provide false testinony, rather than as a result of confusion,
m stake or faulty nmenory." [Id. at 1116. Wen the district court
is making such a finding, the preferable practice is to address
each elenent of the alleged perjury in a separate and clear
finding. 1d. at 1117. The finding is sufficient, however, if the

court makes a finding of an obstruction or inpedinent of justice
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t hat enconpasses all of the factual predicates for a finding of
perjury. 1d.

I n Dunni gan, Suprene Court approved the follow ng findings by
the district court:

The court finds that the defendant was untruthful at
trial with respect to material matters in this case
[B]y virtue of her failure to give truthful testinony on
material matters that were designed to substantially
affect the outcone of the case, the court concl udes that
the false testinony at trial warrants an upward
adj ustnent by two | evels.

Dunnigan, 113 S. . at 1117 (brackets in opinion; enphasis
omtted). The Suprene Court found there was support in the record
for those findi ngs because nunerous Wi t nesses contradi cted Dunni gan
regardi ng so many facts on which she coul d not have been m st aken.
Id.

At the sentencing hearing, Storm objected to the probation
of ficer's recommendati on of a two-level increase for obstruction of
justice based on a finding of perjured testinony. |In response to
the objection, the trial court found as foll ows:

.. . | find that the defendant wilfully obstructed and
i npeded and attenpted to obstruct and inpede the
adm nistration of justice during the investigation and
prosecution of the instant offense.

| find that the defendant commtted perjury by
giving false testinony during the trial of this action
about a material fact with the willful intent to provide
fal se testinony, and that that was done with that intent,
rather than as a result of confusion, m stake or false
menory.

| further find that the defendant obstructed and
i npeded justice by giving a fal se statenent under oath to
| aw enforcenent officials in the form of Governnent's
Exhibit 1, and that that fal se statenent was gi ven under
oath by the defendant with the willful intent to provide
false information to the governnent, rather than by
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reason -- or as the result of confusion, m stake or fal se
nmenory.

| have no doubt in ny mnd that the defendant gave
false testinony at the trial with the intent and for the
reasons |'ve indicated, and | have no doubt in ny mnd
that the false affidavit was given by the defendant for
t hose reasons. And | have firmconvictions as to all of
the facts |I have found.

| think the evidence is quite clear, and the fal se
testinobny that I am_ nentioning relates to the
i nvol venent of M. Christianson in the crimnal matters
that were the subject matter of the trial of this case.

Therefore, | conclude that the two-level increase
shown in the presentence investigation report for
obstruction or inpeding the adm nistration of justice was
a proper increase.

Supp. R at 7-8 (enphasis added).®
We have affirmed an obstruction of justice enhancenent based
on the followng findings by a district court:
Qoviously if the jury's verdict neans anything, then [the
defendant] did commt perjury when he testified, and |
believe the jury's verdict neans exactly what it found.

[I]f the jury had been convinced that [the
defendant] had obt ai ned t he noney as he indicated, it may

have affected the determnation of guilt. St at enent s
made by the defendant were nade in an effort to obstruct
or inpede the admnistration of justice during

prosecuti on.

Laury, 985 F.2d at 1309.

6 Additionally, the court adopted the findings contained in
Storm s presentence report. The PSR provided that "Christianson
[sic] has obstructed justice as described in U S . S.G 3Cl.1 by
testifying untruthfully at his trial. He stated that Dougl as
Christianson was not involved in the mail fraud and equity
schem ng conspiracy even though the evidence presented at trial
showed Chri stianson was invol ved, and that Storm knew he was
i nvol ved." The judgnment provides that the sentencing court
adopted the findings in the presentence report. Accordingly,
because the court expressly adopted those findings, they are
treated as those of the district court. United States v. Laury,
985 F.2d at 1308 n. 18.
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Specifically, Storm requests this Court to hold that the
sentencing guidelines require the follow ng three findings before
a sentence may be enhanced for obstruction of justice based on a
finding of perjured trial testinony. The district court nust: (1)
find that no reasonable trier of fact could have found the
defendant's testinony true; (2) find that the defendant's guilt is
supported by evidence other than the jury's havi ng di sbelieved him
and (3) make specific findings regarding which portion of the
defendant's testinony was material .

In support of the first proposed finding that no reasonabl e
trier of fact could have found the defendant's testinony true,
Storm relies on the comentary to the guideline pertaining to
obstruction of justice. In pertinent part, the conmentary provides
that "[i]n applying this provision in respect to alleged false
testinony or statenents by the defendant, such testinony or
statenents should be evaluated in a light nost favorable to the
defendant.” U S.S.G § 3Cl.1 comment. (n.1).

St ormacknow edges that we have interpreted that commentary as
sinply instructing "the sentencing judge to resolve in favor of the
def endant those conflicts about which the judge, after wei ghing the

evi dence, has no firmconviction." United States v. Franco-Torres,

869 F.2d 797, 801 (5th GCr. 1989). Nevertheless, citing opinions

fromother circuits,’” Stormattenpts to distinguish Franco-Torres

" United States v. WIlis, 940 F.2d 1136, 1140 (8th Cr

1991), cert. denied, _ US _ , 113 S .. 1411, 122 L.Ed.2d 782
(1993); United States v. Thonpson, 962 F.2d 1069, 1072 (D.C. Cr.
1992), (wald, J., dissenting), cert. denied, u. S. , 113

S.Ct. 1418, 122 L.Ed.2d 788 (1993); United States v. O Meara, 895
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on the basis that, unlike the instant case, Franco-Torres did not

i nvol ve an obstruction of justice enhancenent based on perjured
t esti nony. W are not persuaded by Storms argunents or his
authorities. Mreover, because we have construed the commentary in
question to apply in a case involving an enhancenent for
obstruction of justice based on a finding of perjury before the
court in a suppression hearing, Storms distinction fails. United

States v. Vaquero, 997 F.2d 78, 85 (5th Cr.), cert. denied,

Uus _ , 114 S . Ct. 614, 126 L.Ed.2d 578 (1993). The Fifth Grcuit
adheres to the rule that one panel nmay not overrul e the deci sion of

another. United States v. Taylor, 933 F.2d 307, 313 (5th GCr.),

cert. denied, __ US. _, 112 S.Ct. 235, 116 L.Ed.2d 191 (1991).
Stormis precluded fromprevailing on this claim

Regarding the second and third proposed required findings,
Storm argues that the district court nust find that his guilt was
supported by evidence other than the jury's havi ng di sbelieved him
and further, it nmust nmake specific findings regardi ng which portion
of his testinony was material. “"Material," as defined in the
comentary to the sentencing guidelines, "neans evidence, fact,
statenment, or information that, if believed, would tend to
i nfluence or affect the issue under determnation.” US. S. G 8§
3C1.1 coment. (n.5).

Contrary to Stornmis contentions, the district court's finding

that Stormcommtted perjury was sufficient. After Stormobjected,

F.2d 1216, 1222 (8th Cr.) (Bright, J., concurring in part and
dissenting in part), cert. denied, 498 U S. 943, 111 S.Ct. 352,
112 L. Ed.2d 316 (1990).
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the court did nore than adopt the PSR or nmake its determ nation
based solely on the jury's verdict. It found that Storm had
commtted perjury during the investigation and prosecution of his
of fense, both in his testinony under oath during the trial about a
material fact and in giving a false statenent under oath in the
af fidavit. The court specifically found that the "the false
testinony that | am nentioning relates to the involvenent of M.
Christianson in the crimnal matters that were the subject matter
of the trial of this case.” Stornms testinony regarding the
i nvol venent of Christianson in the real estate schene clearly was
"material" because, if believed, it would tend to influence or
affect the jury's verdict. The record supports the district
court's finding that Storm commtted perjury. Consequently, the
district court did not clearly err in finding that Storm had
obstructed justice.
V. CONCLUSI ON
For the foregoing reasons, the judgnent and sentence are

AFF| RMED.
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EMLIOM GARZA, Crcuit Judge, concurring specially:

| concur with the judgnment of the court and its opinion except
the reasoning of Part Il. | agree with the majority's concl usion
that Storm was not prejudiced by the timng of his trial and
therefore has not net the prejudice requirenent of United States v.
Marroquin, 885 F.2d 1240, 1245 (5th Cr. 1989), cert. denied, 494
us 1079, 110 S. . 1807, 108 L. Ed. 2d 938 (1990).
Consequently, the issue of whether Storm first appeared through
counsel on February 12 or 19 is unnecessary to the outcone of this
case. Because the nmmjority does discuss the neaning of "first
appears through counsel,"” | concur specially.

The mjority's rather flexible interpretation of "first
appears through counsel" essentially reads into 8 3161(c)(2) a
qualitative limtation on "appears.” Not only nust counsel appear
on a defendant's behalf, but he nust also appear wthout a
potential conflict of interest. I f he appears with a potentia
conflict of interest, and that conflict materializes, the 30-day
clock will be reset when new counsel appears (unless of course that
counsel also has a potential conflict of interest). The mgjority's
"W thout a conflict of interest” [imtation on the | anguage of the
Speedy Trial Act is based on neither the plain neaning of the
statute nor its legislative history.

Furthernore, the majority unnecessarily extends the reasoning
of United States v. Daly, 716 F.2d 1499 (9th Gr. 1983), cert.
di sm ssed, 465 U.S. 1075, 104 S. C. 1456, 79 L. Ed. 2d 773 (1984)
and United States v. Bigler, 810 F.2d 1317 (5th Gr.), cert.



denied, 484 U S. 842, 108 S. C. 130, 98 L. Ed. 2d 88 (1987), to
the facts of this case. |In Daly, the Ninth Crcuit held that the
30-day clock of 8§ 3161(c)(2) did not start to run when the
def endant appeared with counsel explicitly appointed to represent
himonly at his bail hearing. 716 F.2d at 1505. In this case,
Nel son' s appearance was not simlarly limted. Nelson appeared on
Storm s behalf before the magistrate on February 4, and Nelson
| ater appeared on Stormis behalf at his February 12 arrai gnnent.
Nel son then ceased to represent Stormon February 19 when the court
found his dual representation of Stormand Christianson to invol ve
a conflict of interest.?

If resolution of the question whether Storm first appeared
t hrough counsel on February 12 or 19 were necessary to the outcone
of this case, United States v. Darby, 744 F.2d 1508 (1ith Cr.
1984), cert. denied, 471 U S. 1100, 105 S. . 2322, 85 L. Ed. 2d
841 (1985), would be the nbst anal ogous precedent. |In Darby, the
Eleventh Grcuit held that the defendant first appeared through
counsel at his arrai gnnent even though the attorney who represented
him at the arraignnment |later withdrew due to a conflict of
i nterest. ld. at 1519-21. The court expressly rejected the

reasoning of the Ninth Crcuit in Daly as inconsistent with the

8 Qur decision in Bigler does not control this case for two reasons.
First, Bigler involved an alleged violation of 18 U S.C. § 3161(c)(1), and the
guestion was whether the defendant was tried within the 70-day period provided
by that section. 810 F.2d at 1319. Second, the outconme of our interpretation
of whether Bigler's appearance with his first appointed counsel was his "first
appear ance through counsel” under § 3161(c)(2) was irrelevant because the
timng of his trial violated the Speedy Trial Act either way. |d. at 1322.
Consequent |y our discussion of the neaning of "first appears through counsel™”
was dicta.
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plain neaning of the 8§ 3161(c)(2), id. at 1520, but it also
di stingui shed the case on factual grounds, noting that the attorney
in Daly filed an expressly limted special appearance, while the
defendant in Darby filed a general appearance. ld. at 1520-21
n.5.° See also United States v. Mya- Gonez, 860 F.2d 706, 742 n. 30
(7th Cr. 1988) (even under the Daly approach, "the thirty-day
preparation period begins to run once counsel enters a genera
appear ance on t he defendant's behalf"), cert. denied, 492 U. S. 908,
109 S. O 3221, 106 L. Ed. 2d 571 (1989). In this case, Storm
appeared through Nelson at his arraignnent, although there was a
potential conflict of interest to be determned at a |later date.
This case therefore nost closely resenbl es Darby.

For the foregoing reasons, | do not join either the majority's
interpretation of § 3161(c)(2) or its application of that

interpretation to the facts of this case.

9 The defendant in Daly tried to characterize his first counsel's

appearances as "limted," but the court noted that there woul d have been no
reason for his first counsel to withdraw due to a conflict of interest if he
had not intended to represent the defendant at trial. Daly, 744 F.2d at 1521
n. 5.
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