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Before KING and WENER, Circuit Judges, and ROSENTHAL,  District
Judge.

KING Crcuit Judge:

Ei ght een-year-ol d Daneon St eadhamwas ki |l | ed by randomgunfire
in the parking lot of a public high school after a school dance.
The princi pal question posed by this appeal is whether the decision
of the public school district and the high school principal to
sponsor the dance despite their know edge of the danger of such an
occurrence viol ated Steadham s constitutional rights.

| . FACTUAL BACKGROUND AND PROCEDURAL HI STORY

The al |l egati ons of the conpl aint, which nust be taken as true
for purposes of reviewing a dismssal for failure to state a claim
on which relief can be granted, included the follow ng. On or

about the evening of April 17, 1992, Daneon Steadham attended a

"‘District Judge of the Southern District of Texas, sitting
by desi gnati on.



dance held upon the grounds of Lincoln H gh School in Dallas,
Texas. The dance was sponsored by Lincoln H gh School and an
organi zation identified only as the "Parent Teacher Association."
After the dance, a nunber of teenagers congregated in the Lincoln
H gh School parking |ot. Several individuals began to fire
handguns randomly and recklessly into the air. 1In the course of
t he shooting, sixteen-year-old John L. Cofield, a student at Bryan
Adans Hi gh School, accidentally and fatally shot Steadhamin the
head.

St eadhanmi s not her, Marsha Leffall, brought the instant suit in
Texas state court against the Dallas | ndependent School District
(DISD), Cofield, Marilyn Clayter (Cofield s nother), and Napol eon
Lew s (principal of Lincoln H gh School). The petition and anended
petition alleged that at the tine of the incident in question it
was wel |l -known that students attending schools in the DI SD (and
Lincoln Hgh School 1in particular) often carried and fired
danger ous weapons on school property. The petition also alleged
that the Safety and Security Departnent of the DI SDtook i nhadequate
measures to prevent the events leading to Steadhams death,
assigning only two unarnmed security guards to the Lincoln Hi gh
School Dance that night. The frequency of gunfire during and after
school functions at Lincoln H gh School was so well-known that
officials of the Dallas Police Departnent had previously asked
Lincoln Hi gh School officials to refrain from sponsoring schoo
functions until adequate police security could be provided.

After Leffall filed her original petition, the DISD and Lew s



filed a notion for summary judgnent on the basis of sovereign
i Muni ty. Leffall then anended her petition to include a claim
based on 42 U. S.C. 8§ 1983 (without altering the factual allegations
made in the original petition). The DISD and Lewi s then renoved
the suit to federal district court and filed a notion in federal
court to dismss for failure to state a claim Leffall filed a
motion to remand the case to state court and replied to the
defendants' notion to dism ss. Soon thereafter Leffall filed a
nmotion for leave to file a second anended conpl ai nt.

At this point a problemin the record asserts itself. Leffall
states in her brief before this court that she appended her second
anended conplaint to her notion for | eave to anend; our review of
the record on appeal shows this not to be the case. In a
| ate-filed volunme of supplenental record on appeal, we find a copy
of a docunent styled "Plaintiff's Second Anended Oiginal
Conpl aint" and a letter to the clerk of the district court for the
Northern District of Texas explaining that the second anended
conpl aint had been stanped "received" instead of "filed." The
second anended conpl ai nt pl eaded Leffall's causes of acti on agai nst
the DISD and Lews with greater particularity, clearly alleging
callous indifference on the part of the DI SD and Lew s and al | egi ng
that the i nadequate security on the night of the dance was provi ded
pursuant to a practice so w despread and well-established as to
represent the policy of Lewis and the DI SD. The second anended
conpl aint al so sought to add a cause of action based on breach of

an inplied warranty by the DI SD and Lewis to payi nhg dance patrons



t hat the dance woul d be safe to attend and that the DI SD and Lew s
woul d provi de security adequate to protect patrons fromforeseeabl e
crimnal activity; this breach of warranty claim was stated in
terns of Texas state law rather than in terns of federal |aw
vi ol ati ons. Leffall later filed a nmotion to conpel and for
sanctions agai nst the DI SD and Lewi s for di scovery abuse, which was
referred to a magi strate judge.

Before the magi strate judge could rule on Leffall's notion to
conpel and for sanctions, the district court denied Leffall's
nmotions to remand and to anend her conpl aint and granted t he notion
to dismss filed by the DISD and Lewis. Leffall filed a notion to
reconsi der and a second request for |eave to anmend her conpl aint
(again, Leffall's third anended conplaint appears only in the
suppl enental record on appeal), both of which were denied, and she
tinely filed her notice of appeal. She chal | enges the district
court's denial of her notions to remand and to anend her conpl ai nt
and the dismssal of her lawsuit against the DI SD and Lew s.

1. STANDARDS OF REVI EW

W review a dismssal for failure to state a clai munder the
sane standard used by the district court: a claim may not be
di sm ssed unless it appears certain that the plaintiff cannot prove
any set of facts in support of his claimthat would entitle himto
relief. Norman v. Apache Corp., 19 F.3d 1017, 1021 (5th Cr.1994);
Carney v. RTC, 19 F.3d 950, 954 (5th Gir.1994).

Because renoval is an issue of statutory construction, we

reviewa district court's determ nation of the propriety of renoval



de novo. Garrett v. Commonweal th Mortgage Corp. of Am, 938 F.2d
591, 593 (5th Cr.1991). Renoval statutes are to be strictly
construed agai nst renoval. Brown v. Dento, Inc., 792 F. 2d 478, 482
(5th Gr.1986); Noble v. Bradford Marine, Inc., 789 F.Supp. 395,
396 (S.D.Fla.1992).

The decision to grant or deny a notion to anend i s entrusted
to the sound discretion of the district court. Norman, 19 F. 3d at
1021; Avatar Exploration, Inc. v. Chevron, US A, Inc., 933 F. 2d
314, 320 (5th Cr.1991). This discretion, however, is limted by
Federal Rule of G vil Procedure 15(a), which states that "I|eave
shall be freely given when justice so requires." W have stated
that the district court's discretion does not permt denial of a
notion to amend unless there is a substantial reason to do so.
Dussouy v. @l f Coast Inv. Corp., 660 F.2d 594, 598 (Forner 5th
Cir. Nov. 1981). Two valid reasons we have recogni zed i n the past
are untineliness and futility. E. g., Avatar Exploration, 933 F. 2d
at 320-21. If a district court does not give an explanation for
its denial of a notion to anend, its reasons nust be readily
apparent in view of the liberal position of the federal rules on
granting anendnents. Dussouy, 660 F.2d at 597.

[11. ANALYSI S
A. MoTi ON TO REMAND
We turn first to Leffall's contention that the district court

erred in denying her notion to remand her |lawsuit to state court.?

This court has jurisdiction over a denial of a notion to
remand to state court when coupled with the appeal of a final
judgnent. Jones v. Newton, 775 F.2d 1316, 1317 (5th G r. 1985).
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Leffall asserts and the appellees do not deny that she filed
her original petition in Texas state court on Novenber 10, 1992,
and that Lewis was served with a copy of the original petition on
Decenber 9, 1992. Lewws and the DI SD answered on Novenber 24,
1992. Leffall filed her anended petition, which added the § 1983
claim in state court on January 26, 1993. Lews and the DI SD
filed their notice of renoval on February 4, 1993.

Leffall contends that Lewis and the DI SD filed their notice
of renoval outside the thirty-day tinme limt established by 28
U S C 8§ 1446(b), which provides as foll ows:

The notice of renoval of a civil action or proceedi ng
shall be filed within thirty days after the receipt by the
def endant, through service or otherwise, of a copy of the
initial pleading setting forth the claimfor relief upon which
such action or proceeding is based...

If the case stated by the initial pleading is not
renovabl e, a notice of renoval may be filed within thirty days
after recei pt by the defendant, through service or otherw se,
of a copy of an anended pl eadi ng, notion, order or other paper
fromwhich it may first be ascertained that the case is one
which is or has becone renovable...

The di strict court concluded that the defendants' notice of renoval
was tinely, stating that "the federal question on which defendants
predi cate jurisdiction did not appear in the case until January 26,
1993. " Leffall clains that the district court applied the
incorrect standard to her original petition; in her view, the
thirty-day clock began when Lew s received the original petition
because the original petition did not disclose that the case was

not renovable. For support she relies on Knudsen v. Sanuels, 715

See general |y 15A CHARLES A. WRIGHT ET AL., FEDERAL PRACTI CE AND PROCEDURE
§ 3905.1 (2d ed. 1992).



F. Supp. 1505, 1507 (D.Kan.1989), in which the court stated that
"under 28 U.S.C. § 1446(b), the question is not whether the initial
pl eading discloses the potential for renoval but whether it
di scl oses that the case is not renovable."
We have recently rejected the argunent now advanced by Leffal

i n Chapman v. Powermatic, Inc., 969 F.2d 160 (5th G r.1992), cert.
denied, --- U S ----, 113 S.C. 1402, 122 L.Ed.2d 774 (1993). 1In
that case, Chapman sued Powermatic, Inc. (Powermatic) in state
court; the petition revealed conplete diversity of citizenship
between the parties but did not allege a specific anmount of
damages. ld. at 161. More than thirty days later, Chapman
revealed in the course of discovery that he had suffered over
$800, 000 in damages, and Powermatic pronptly filed a notice of
renmoval. Id. W rejected Chapman's argunent that the thirty-day
renmoval cl ock should beginto run when a plaintiff files a pl eading
that is indetermnate as to renovability if the defendant would
know i n the exercise of due diligence that the case is renovabl e.
ld. at 162-63. W stated that the renoval clock begins to run
"from the defendant's receipt of the initial pleading only when
that pleading affirmatively reveals onits face that the plaintiff
i s seeking damages in excess of the m ninmum jurisdictional anount
of the federal court." Id. at 163; see also Aaron v. Nationa
Union Fire Ins. Co., 876 F.2d 1157, 1160-61 (5th G r.1989) (noting
that a defendant nay renpbve a case fromstate court only when the
conplaint reveals onits face that it contains an issue of federal

law), cert. denied, 493 U. S. 1074, 110 S.C. 1121, 107 L. Ed. 2d 1028



(1990). By the sane token, the renoval clock began to run in the
instant case only when the defendants received a pleading that
revealed on its face that Leffall was asserting a cause of action
based on federal |aw

W find no error in the district court's refusal to remand
Leffall's lawsuit to state court.

B. DiSM SSAL FOR FAI LURE TO STATE A CLAI M
We begin by reciting the essential elenents of a cause of

action brought under 42 U.S.C. § 1983. To state a claimunder 8§
1983, a plaintiff nust (1) allege a violation of rights secured by
the Constitution or laws of the United States and (2) denobnstrate
that the all eged deprivation was commtted by a person acti ng under
color of state law. West v. Atkins, 487 U S 42, 48, 108 S. Ct
2250, 2255, 101 L.Ed.2d 40 (1988); Resi dent Council of Allen
Parkway Village v. United States Dep't of Hous. & Urban Dev., 980
F.2d 1043, 1050 (5th Gr.), cert. denied, --- US ----, 114 S. C
75, 126 L.Ed.2d 43 (1993). Wth respect to the DISD, a |oca
governnental unit under Monell v. Departnent of Social Servs., 436
US 658 98 S.Ct. 2018, 56 L.Ed.2d 611 (1978), Leffall nust also
all ege that an "official policy or custonmt of the DI SD was a cause
in fact of the deprivation of rights inflicted. 1d. at 690-91, 98
S.Ct. at 2036; see also Webster v. City of Houston, 735 F.2d 838,
841 (5th Gr.) (en banc) (adopting a definition of "official
policy"), nodified on other grounds on reh'g, 739 F.2d 993 (5th
Cir.1984) (en banc). Local governnental units may not be held

I iabl e under 8 1983 under a theory of respondeat superior. Mnell,



436 U.S. at 691, 98 S. . at 2036; Doe v. Taylor |ndep. Sch.
Dist., 15 F.3d 443, 452 (5th G r.1994) (en banc), petition for
cert. filed, 62 U S.L.W 3827 (U.S. June 1, 1994) (No. 93-1918).
Li kewi se, supervisory officials may not be held vicariously |liable
under 8 1983 for the actions of their subordinates. Doe, 15 F.3d
at 452.

The issue in the instant case is whether Leffall has all eged
sufficient facts to satisfy the first prong of the analysis.
Leffall contends that Lewis and the DI SD were under an affirmative
constitutional duty to protect her son fromhis injury and death,
even though his death was nost directly the result of actions taken
by a private actor. First, Leffall argues that a "special
relati onshi p" existed between the DI SD and Lewis and her son,
giving rise to a constitutional duty on the part of the state to
protect her son from danger during a school-sponsored, albeit
voluntary, activity. Second, and in the alternative, Leffall
argues that the DISD and Lew s violated a constitutional duty not
to create the hazardous environnent encountered by her son on the
ni ght of the school dance. W consider each argunent in turn

1. "Special Relationship"

The beacon gui di ng our anal ysis of the "special relationship”
theory espoused by Leffall is the Supreme Court's opinion in
DeShaney v. W nnebago County Dep't of Social Servs., 489 U. S. 189,
109 S.C. 998, 103 L.Ed.2d 249 (1989). As in DeShaney, the
plaintiff in the instant case is relying on the substantive

conponent of the Due Process O ause of the Fourteenth Anendnent as



the source of the clained constitutional right; Leffall clains
that the state was categorically obligated to provide Steadham
protection frominjury at the school dance, not that the state
denied Steadham protection wthout according him appropriate
procedural safeguards. See id. at 195, 109 S.C. at 1003. As a
general matter, it is well-settled that a state's "failure to
protect an individual against private violence sinply does not
constitute a violation of the Due Process Clause." [Id. at 197, 109
S.C. at 1004.

The DeShaney case concerned a 8§ 1983 action brought by Joshua
DeShaney, a child who was |l eft seriously and permanently retarded
by abuse he suffered at the hands of his father. 1d. at 191-93,
109 S.Ct. at 1001. Social service workers in the county where
DeShaney lived with his father were notified on several occasions
that DeShaney was the probable victim of child abuse, and a
casewor ker recorded facts she personally observed that |ed her to
suspect child abuse. 1d. at 192-93, 109 S.C. at 1001. DeShaney
was not renoved fromhis father's custody, however, until a severe
beating sent himinto a life-threatening cona. ld. at 193, 109
S.C. at 1001. DeShaney and his nother brought a 8 1983 action
agai nst the county's departnent of social services, contending that
the county's failure to intervene to protect DeShaney had deprived
himof his liberty w thout due process of |aw. | d. The Court
rejected this contention, citing the general rule that the Due
Process Clause is not violated by the state's failure to protect an

i ndi vidual from private violence and concl udi ng that DeShaney had
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not denonstrated the existence of a special relationship between
the state and hinself that would justify exception to the general
rule. 1d. at 197-200, 109 S.C. at 1004-05.

Al t hough DeShaney failed to bring hinmself within the special
relationship exception to the general rule that the state has no
constitutional duty to protect individuals fromprivate viol ence,
Leffall contends that Steadham does fit wthin that limted
exception. In the words of the DeShaney Court,

when the State by the affirmative exercise of its power so
restrains an individual's liberty that it renders hi munabl e
to care for hinself, and at the sane tine fails to provide for
hi s basi ¢ human needs—e. g., food, clothing, shelter, nedical
care, and reasonable safety—t transgresses the substantive
limts on state action set by the Ei ghth Anendnent and t he Due

Process O ause.

ld. at 200, 109 S.C. at 1005. For instance, the Court has
recogni zed that substantive due process requires the states to
provide involuntarily commtted nental patients with such services
as are necessary to ensure their reasonabl e safety fromthensel ves
and ot hers. ld. at 199, 109 S.C. at 1005 (citing Youngberg v.
Ronmeo, 457 U.S. 307, 314-25, 102 S. . 2452, 2457-63, 73 L.Ed. 2d 28
(1982)). However,

it is the State's affirmative act of restraining the
individual's freedom to act on his own behalf—hrough

i ncarceration, institutionalization, or ot her simlar
restraint of personal I|iberty-which is the "deprivation of
liberty" triggering the protections of the Due Process C ause,
not its failure to act to protect his liberty interests

agai nst harns inflicted by other neans.
ld. at 200, 109 S.C. at 1006. It has been noted that sone courts
have i nterpreted the phrase "or other simlar restraint of personal

liberty" to enconpass the rel ati onshi p between school officials and
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st udents. St ephen Fabernman, Note, The Lessons of DeShaney:
Speci al Rel ationships, Schools & the Fifth Crcuit, 35 B.C L. Rev.
97, 110-11 (1993). It is to these cases that we next turn.
Leffall relies on our pre-DeShaney decision in Lopez V.
Houston Indep. Sch. Dist., 817 F.2d 351 (5th Gr.1987), for
support. In Lopez, the 8 1983 plaintiff was John Adam Lopez, a
m ddl e school student who was injured during a fight that occurred
on a school bus taking Lopez and ot her students honme after school.
ld. at 352. Lopez sued the bus driver, the Houston | ndependent
School District (H SD), and other school district officials under
§ 1983. I1d. at 353. The district court granted sunmary judgnent
in favor of the HISD, and we affirnmed. |d. at 356. W observed
t hat Lopez coul d have been proceedi ng agai nst the H SD under either
of two principal theories: either the H SD had an official policy
of giving its bus drivers inadequate safety training in light of a
pattern of serious disciplinary problens on its school buses, or
the HI SD adequately trained its drivers but ignored the w despread
failure of its drivers to follow that training when actual fights
erupted on HI SD school buses. 1d. at 354. Scrutinizing Lopez's
summary judgnent evidence, we concluded that Lopez had failed to
carry his burden under either theory because he failed to show "a
pre-existing pattern of student fights on buses, constituting a
w despread probl em mandating an official response.” 1d. W also
affirmed summary judgnent in favor of the individual HH SDofficials
because the summary judgnent evi dence could not support a finding

that those officials were deliberately indifferent to the rights of
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H SD students. [|d. at 355.

I n Leffall's Vi ew, t he Lopez court recogni zed a
constitutionally-inposed duty on the part of the H SD and its
officials not to be callously indifferent to the safety of H SD
students. Significantly, the Lopez court reversed sunmary judgnent
in favor of the bus driver hinself, concluding that Lopez raised a
genui ne issue of fact as to whether the bus driver was callously
indifferent to the deprivation of Lopez's constitutional rights.
ld. at 355-56. The court did not explain why the bus driver owed
Lopez the duty not to be callously indifferent to private threats
to Lopez's safety, but we nmay conclude that the court rested this
conclusion on the fact that the driver "was entrusted with the care
of students attending school wunder Texas' conpul sory education
statute.” |d. at 356. W can thus discern the follow ng hol di ngs
in the Lopez opinion: (1) a special relationship existed between
t he bus driver and the students on his bus such that his deliberate
indifference to student fights could subject himto liability under
8§ 1983, (2) the bus driver's supervisors were not |liable to Lopez
because Lopez did not show that they trained bus drivers in a
manner deliberately indifferent to students' rights, and (3) the
H SD itself was not liable to Lopez, at least in the absence of
evidence that the H SD had a policy of indifference to student
safety by inadequately training its drivers to deal wth student
fights in the face of a w despread problemw th such fights.

It is unclear hownuch of Lopez's rational e survives DeShaney.

See 1 MARTIN A, SCHWARTZ & JOHN E. KIRKLIN, SECTION 1983 LITIGATION: CLAI NS,
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DeEFENSES, AND FEES 8§ 3.3 (2d ed. 1991) (including Lopez in a list of
cases that "are of doubtful validity after DeShaney"); see also
Doe, 15 F.3d at 453, 455-56 (citing Lopez only in support of a
"del i berate indifference" standard for hol ding supervisors liable
for the actions of their subordinates). In Giffith v. Johnston,
899 F.2d 1427 (5th G r.1990), cert. denied, 498 U S. 1040, 111
S.C. 712, 112 L.Ed.2d 701 (1991), we considered DeShaney in the
context of § 1983 clains brought by persons who had adopted
children that turned out to have psychological problens and
destructive tendencies. Part of the 8§ 1983 plaintiffs' claimwas
that the state of Texas had infringed on the adopted children's
liberty interests prior to their adoption. ld. at 1438-40. W
agreed with the plaintiffs that a DeShaney special relationship
exi sted between the state and children after the children were
renmoved from their natural hones and placed under state
supervi sion, enphasizing that the state affirmative duty to provide
services "stens fromthe [imtation which the state has placed on
the individual's ability to act on his own behal f, and not fromthe
state's knowl edge of the individual's predicanent or from its
expressions of intent to help him" Id. at 1439. Thus, once the
children in Giffith were officially adopted under Texas |aw, the
duty which the state had assuned wth respect to the children's
wel | -being | apsed. 1d. at 1440. Because the adoptive parents did
not contend that the children had received anything but exenplary
treatnent while in the care of the state, we rejected the

plaintiff's 8§ 1983 clai mbased on a special relationship. 1d. at
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1439- 40.

In de Jesus Benavides v. Santos, 883 F.2d 385, 386-87 (5th
Cr.1989), we confronted a 8 1983 cl ai m brought agai nst gover nnent
officials in charge of a city jail by jail detention officers who
were injured during an attenpted escape. Relying on DeShaney, we
held that the § 1983 conplaint based on the jail supervisors'
"cal lous indifference" or "gross negligence" in failing to protect
the jailers frominjury was properly di sm ssed under Rule 12(b) (6).
ld. at 387-88. We acknow edged that our holding m ght appear to
provide greater protection for prisoners than for guards, but
concluded that the distinction drawn by the Court in DeShaney
conpel l ed such a result. ld. at 388. The affirmative duty to
protect prisoners, we observed, arises only because the state has,
by an affirmative exercise of power, so restrained the prisoner's
liberty that he cannot care for hinself; prison guards and
jailers, on the other hand, are sinply enpl oyees who are under no
conpul sion to submt to unsatisfactory working conditions and may
quit whenever they please. I d.; see also Collins v. Cty of
Har ker Hei ghts, --- US ----, ----, 112 S . C. 1061, 1070, 117
L. Ed. 2d 261 (1992) (holding that the Due Process C ause does not
guarantee nunicipal enployees a workplace that is free from
unreasonabl e ri sks of harm.

Several of our sister circuits have concluded that the
rel ati onshi p between school district and student is not a special
relationship within the neaning of DeShaney. For instance, the

Third Crcuit has concluded that high school students who were
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sexual |y assaulted during school hours were not in the physica
custody of the state as is required under DeShaney for a specia
relationship to arise, and so affirnmed the Rule 12(b)(6) di sm ssal
of their 8 1983 complaint. D.R by L.R v. Mddl e Bucks Area Vo.
Tech. Sch., 972 F.2d 1364, 1368-73 (3d G r.1992) (en banc), cert.
denied, --- US ----, 113 S . C. 1045, 122 L.Ed.2d 354 (1993).
Li kew se, the Seventh Crcuit has concl uded that the state does not
enter a special relationship with students by requiring themto
attend school because it "has not rendered its schoolchildren so
hel pless that an affirmative constitutional duty to protect
arises." J.O v. Alton Community Unit Sch. Dist. 11, 909 F. 2d 267,
272 (7th Cir.1990). The Eighth and Tenth G rcuits have agreed with
the Third and Seventh Circuits. Dorothy J. v. Little Rock Sch
Dist., 7 F.3d 729, 732 (8th G r.1993); Mal donado v. Josey, 975
F.2d 727, 732 (10th Cr.1992), cert. denied, --- US ----, 113
S.C. 1266, 122 L.Ed.2d 662 (1993). Indeed, the Tenth Crcuit has
gone so far as to hold that a school district cannot be |iable for
a tort inflicted on a student by a private actor during school
hours even if its enployees knew that the private actor had
t hreat ened the student and was present on school grounds. G aham
v. I ndependent Sch. Dist. No. -89, 22 F.3d 991 (10th G r.1994).
W did not address the question of whether a special
relationship exists in an ordinary public school setting in our en
banc decision in Doe v. Taylor Indep. Sch. Dist. Doe presented an
interlocutory appeal fromthe district court's denial of summary

judgnent on the basis of qualified imunity. Doe, 15 F.3d at 450.
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The § 1983 plaintiff in Doe brought her |awsuit agai nst one of her
hi gh school teachers, her high school principal, and the high
school superintendent, alleging that the teacher had sexually
nol ested her and that each of the defendants was |iable under §
1983. 1d. at 449-50. W concluded that summary judgnent in favor
of the superintendent was proper but that summary judgnent in favor
of the principal was not. ld. at 457-58. Significantly, our
anal ysis was conducted entirely in terns of when a supervisory
school official can be held personally |iable under 8 1983 for a
subordinate's violation of a student's constitutional rights. See
id. at 454 (establishing the three el enents necessary to establish
liability on the part of the supervisory official). The Doe
defendants attenpted to raise DeShaney in arguing that Doe had
failed to all ege a constitutional violation, but we refused even to
consi der whether a DeShaney special relationship arises in the
public school context because the issue was wholly irrelevant on
the facts of Doe. ld. at 451 n. 3. The special relationship
doctrine is properly invoked in cases involving harns inflicted by
third parties, and it is not applicable when it is the conduct of
a state actor that has allegedly infringed a ©person's
constitutional rights. 1d. Thus, we neither adopted or rejected
the argunent that a DeShaney special relationship arises in the
ordinary public school context; Doe concerned only the proper
scope of school officials' constitutional duties when one of their
subordi nates violates a student's rights. See id. at 452 ("Having

concl uded that Stroud's physical sexual abuse of Jane Doe viol ated
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her constitutional right to substantive due process, we next nust
deci de whet her school officials ... owe any duty to a school child
when a subordinate violates that child's constitutional rights.").
We recently recogni zed t he exi stence of a special relationship
and di stinguished the Third Crcuit's decisionin DR by L.R in
VWalton v. Al exander, 20 F.3d 1350, 1355 (5th Cr.1994), reh'g en
banc granted (5th Cr. July 1, 1994) (No. 93-7313).2 In Walton
the party in interest was a student at the M ssissippi School for
the Deaf who was sexually assaulted by a fellow student. 1d. at
1352-53. The student's father brought a 8§ 1983 acti on against the
superi nt endent of the school on his son's behal f, and we concl uded
t hat a DeShaney special relationship did indeed exist between the
state and the student. [Id. at 1355. The factors that led us to
this conclusion were (1) the school was a boarding school wth
twenty-four hour custody of the student, (2) the student was deaf
and | acked the basic communications skills that normal children
possess, (3) the student was obviously not free to | eave while he
lived at the school, and (4) economc realities essentially force
nmost M ssissippi famlies with deaf children to send their children
to the school. | d. In sum the "residential special education
provided by ... Mssissippi has a significant custodial conponent
wher ei n Wl t on was dependent on the School for his basic needs and

| ost a substantial neasure of his freedomto act." 1d.

2Under Fifth Crcuit Local Rule 41.3, the order granting
rehearing en banc in Walton vacates the panel opinion in that
case. W discuss that opinion in full despite the grant of
rehearing en banc because we find it distinguishable on the
facts.
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The instant case is distinguishable onits facts fromWlton.
Li ncol n H gh School is not a school for the disabled, nor is it a
boarding school with twenty-four hour custody of its students.
Even assum ng that Steadham was required by Texas law to attend
school at his age, Leffall has not alleged that he was conpelled to
attend t he dance on the night in question. Thus, we need not go so
far as have sone of our sister circuits and conclude that no
special relationship can ever exist between an ordinary public
school district and its students; we conclude only that no such
rel ati onshi p exi sts during a school -sponsored dance hel d out si de of
the time during which students are required to attend school for
non-voluntary activities. As the DeShaney Court observed,

[t]hat the State once took tenporary custody of Joshua does

not alter the analysis, for when it returned him to his

father's custody, it placed himin no worse position than that

in which he would have been in had it not acted at all; the

State does not becone the permanent guarantor of an

i ndividual's safety by having once offered himshelter.
DeShaney, 489 U S. at 201, 109 S. . at 1006. Li kewi se, even
t hough St eadham may have been conpelled to attend school during the
day, any special relationship that may have existed | apsed when
conpul sory attendance ended. See Giffith, 899 F.2d at 1440
(hol ding that children are no longer in a special relationshipwth
the state once they are officially adopted). |In sum we concl ude
that the Walton holding is not applicable to the facts presented in
t he i nstant case.

Because no special relationship exists between a school
district and its students during a school -sponsored dance held

outside of the tine during which students are required to attend
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school for non-voluntary activities, the district court did not err
in concluding that Leffall could not state a claim based on a
DeShaney special relationship between the DI SD and/or Lew s and
St eadham
2. State-Created Danger

Leffall contends in the alternative that the DI SD and Lew s
vi ol at ed St eadhani s constitutional rights by affirmatively creating
t he hazardous environnent that Steadham encountered the ni ght of
hi s deat h. Sone courts have found support for this theory of §
1983 liability in the DeShaney opinion, in which the Court
remar ked, "Wiile the State nay have been aware of the dangers that
Joshua faced in the free world, it played no part in their
creation, nor did it do anything to render hi many nore vul nerabl e
to them" DeShaney, 489 U S. at 201, 109 S.C. at 1006; see also
Salas v. Carpenter, 980 F.2d 299, 309 (5th G r.1992) ("Courts have
found a denial of due process when the state creates the faced
danger."). The Seventh G rcuit neatly summed up the state-created
danger theory in Bowers v. DeVito, 686 F.2d 616, 618 (7th
Cir.1982), as follows: "If the state puts a man in a position of
danger fromprivate persons and then fails to protect him it wll
not be heard to say that its role was nerely passive; it is as
much an active tortfeasor as if it had thrown himinto the snake

pit. In Leffall's view, the decision of the DISD and Lewis to
continue to sponsor dances at Lincoln H gh School after school
hours despite warnings from the Dallas Police Departnent of the

risk of harmto students attendi ng such dances effectively created
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a hazardous envi ronnent posing an unreasonable risk of harmto al
who attended such dances.

W have found no cases in our circuit permtting 8§ 1983
recovery for a substantive due process violation predicated on a
state-created danger theory, and it could be argued that the
passage from DeShaney quoted above was neant only to describe the
kind of circunstances giving rise to a "special relationship”
bet ween state and individual; for purposes of this case, however,
we may assunme w thout deciding that our court would recogni ze the
state-created danger theory. W first reviewthe cases fromother
circuits relying on this theory. 1In Wod v. Ostrander, 879 F.2d
583, 590 (9th G r.1989), cert. denied, 498 U. S. 938, 111 S. C. 341,
112 L. Ed. 2d 305 (1990), for instance, the court held that a § 1983
plaintiff could survive sunmary judgnment when she had introduced
evidence that a police officer had arrested the driver of a car and
deserted the plaintiff, who was the passenger, in a high crine area
inthe mddle of night, where she was | ater sexually assaulted. In
White v. Rochford, 592 F.2d 381, 382-83 (7th Cr.1979), the court
found that the 8§ 1983 plaintiffs, who were snmall children, had
stated a claimwhen they all eged that police officers had arrested
their uncle and left themunattended in a car on the side of the
freeway. In L.W v. Gubbs, 974 F.2d 119, 121-22 (9th G r.1992),
cert. denied, --- US ----, 113 S C. 2442, 124 L.Ed.2d 660
(1993), the court held that the 8 1983 plaintiff had stated a claim
by alleging that she was a registered nurse enployed by the state

of Oregon, that her supervisors had directed her to work al one with
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a known vi ol ent sex offender after |eading her to believe that she
woul d not be required to work under such conditions, and that she
had been assaul ted by the sex of fender once she was al one with him
QO her cases cited by Leffall are to simlar effect. See, e.g.,
Dwares v. City of New York, 985 F.2d 94, 98-99 (2d G r.1993)
(holding that it would violate due process for police officers to
conspire with "skinheads" and sanction violence by skinheads
agai nst persons denonstrating and burning Anerican flags);
Ni shiyama v. Dickson County, Tenn., 814 F.2d 277, 282-83 (6th
Cir.1987) (en banc) (holding that a 8 1983 conplaint stated a claim
by alleging that county officials allowed a convicted felon
"trusty" to drive a patrol car and that the trusty had used the
patrol car to direct a notorist to pull over to the side of the
road, where the trusty nurdered her). W note that the First
Circuit has refused to extend the state-created danger doctrine to
a case in which the state provided a van to transport a nentally
i1l person and the person injured hinmself by junping out of the van
because he was insufficiently restrained. Monahan v. Dorchester
Counseling Cr., Inc., 961 F.2d 987, 993 (1st Cir.1992) ("Al though
the Commonweal th [of Massachusetts] may have played sone causa
role in the harm it did so only because Mnahan voluntarily
avai l ed hinself of a Commobnwealth service.").

Even wunder the rationale of the cases recognizing a
state-created danger theory of § 1983 liability, it is not enough
to show that the state increased the danger of harm from third

persons; the § 1983 plaintiff nust al so show that the state acted
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wth the requisite culpability infailing to protect the plaintiff
fromthat danger to nmake out a constitutional violation. Although
the Supreme Court has yet to decide precisely what |evel of
culpability is required as an el enent of a substantive due process
viol ation, see Davidson v. Cannon, 474 U.S. 344, 347, 106 S. C

668, 670, 88 L.Ed.2d 677 (1986) ("[T]he Due Process C ause of the
Fourteenth Anendnent is not inplicated by the |lack of due care of
an official causing unintended injury to life, |liberty, or
property."), the cases consistently require a 8 1983 plaintiff
relying on substantive due process to show that the state actors
are guilty of "deliberate indifference" towards the victimof the
deprivation, e.g., L.W v. Gubbs, 974 F. 2d at 122-23 (hol di ng t hat
the 8§ 1983 plaintiff alleged facts sufficient to denonstrate
"official deliberate indifference" with respect to a state-created
danger); Manarite v. Cty of Springfield, 957 F.2d 953, 956 (1st
Cir.) (stating that the "deli berate indifference" standard requires
the plaintiff to show (1) an unusually serious risk of harm
exi sted, (2) the defendant had actual know edge, or was willfully
blind to, the elevated risk, and (3) the defendant failed to take
obvi ous steps to address the risk), cert. denied, --- US ----,
113 S. . 113, 121 L.Ed.2d 70 (1992); Salazar v. Cty of Chicago,
940 F.2d 233, 238 (7th CGr.1991) ("[Qnly intentional or reckless
conduct viol ates the due process clause.... By reckless conduct we
mean conduct that is reckless in the crimnal sense; that is,
conduct "that reflects conplete indifference to risk—-when the actor

does not care whether the other person lives or dies, despite
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knowi ng that there is a significant risk of death.' " (citations
omtted)); see also 1 SHELDON H. NaHvoD, CiviL R GHTS AND G viL LI BERTIES
L1 TI GATI ON: THE LAwW oOF SeEcTioN 1983 § 3.10 (3d ed. Supp.1993)
(observing that "the prevailing rule in the circuits is that

deliberate indifference or reckless disregard is required for

substantive due process violations. Gross negligence is
insufficient."); cf. Doe, 15 F.3d at 454 (holding that a
supervi sory school official will be liable under § 1983 when a

subordi nate sexually abuses a student only if the supervisory
official denonstrated "deliberate indifference" to the student's
constitutional rights). In Gonzalez v. Ysleta Indep. Sch. Dist.,
996 F.2d 745, 760 (5th G r.1993), we concluded that a school
district may be held liable for its supervisory failure to prevent
a teacher from sexually nolesting a student only if its failure
"mani fested a deliberate indifference to the welfare of school
children.” Deliberate indifference is perhaps a |esser standard
than we suggested in dicta in Salas, in which we intinmated that,
even if we were to recogni ze a constitutional violation based on a
st ate-creat ed danger, the conduct by the state would have to be so
extrene as to "shock[ ] the conscience." Salas, 980 F.2d at 309
(holding that |aw enforcenent agents' unsuccessful attenpt to
rescue a hostage fromher abductor did not violate substantive due
process even if the state actors' conduct was not error-free).
Assum ng arguendo that the decision of the DISD and Lewis to
sponsor the dance at Lincoln H gh School despite their awareness of

t he dangers posed thereby was negligent, perhaps even grossly so,
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we conclude that the conduct of the state actors did not rise to
the level of deliberate indifference, which is, after all, a
"l esser form of intent" rather than a "heightened degree of
negligence." Doe, 15 F.3d at 453 n. 7. This was not a case in
whi ch the state knowi ngly brought the victiminto close proximty
wth a specific individual known to be likely to commt violence,
li ke G ubbs, or abandoned the victim in a highly dangerous
environnent, |ike Wod or Rochford, or conspired with the private
actor who inflicted the deprivation, |ike Dwares. Nor did the
def endant s deci de to sponsor the dance with an utter | ack of regard
for the safety of the attendees. Leffall admts in her conplaint
that the school officials provided two security guards, albeit
unarnmed guards, on the night in question, which refutes any
contention that the school officials deliberately ignored the risk
to persons attending the dance. Al t hough the existence of
deli berate indifference is often a "fact-1aden question," Doe, 15
F.3d at 456 n. 12, we conclude that Leffall's conplaint
affirmatively discloses that the state actors in the instant case
were not deliberately indifferent to Steadhamis constitutional
rights, see id. (observing that "good faith but ineffective
responses” by state actors tend to defeat clains of deliberate
i ndi fference).

Al t hough we do not condone the decisions made by the state
actors in this case, we are bound by the principle that "there is
a significant distinction between a tort and a constitutional

wrong." de Jesus Benavides, 883 F.2d at 388. W conclude that,
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even assum ng t hat substantive due process i nposed sone duty on the
state to protect Steadham from dangers arising out of sponsorship
of the dance at Lincoln H gh School, Leffall failed to allege a
vi ol ati on of Steadham s due process rights in her conpl ai nt because
she did not allege facts that denonstrated deliberate indifference
to those dangers on the part of the state actors.

C. Mot oN TO AVEND

Finally we consider the propriety of the district court's
deni al w thout explanation of Leffall's notion for | eave to anend.
Leffall filed her notion within two nonths of renoval of the case
to federal court, before any neani ngful adjudication of any issue
in her suit, so we may conclude that the court's denial of her
nmotion was not based on untineliness or undue prejudice to the
opposing parties. It appears likely that the district court viewed
the anendnent as futile in light of its decision that Leffall had
failed to state a cognizable federal claim and we proceed to
eval uate her proposed anendnent on that assunption.

In her second and third anended conplaints, Leffall added
greater specificity to the factual allegations nmade in her first
anended conpl ai nt and added a new cause of action based on state
warranty | aw. She did not allege any new theories of recovery
under 8§ 1983 or any other federal law. Again she relied solely on
the decision of Lewis and the DI SD to sponsor the dance at Lincoln
Hi gh School with inadequate security in place as the state action
causing the alleged deprivation of Steadham s rights. In sum

agai n assum ng that DeShaney permts recognition of a substantive
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due process right to be free from state-created dangers of this
ki nd absent a special relationship, nothing in the proposed anended
conplaints alters our conclusion, see supra part I11.B, that
Leffall failed to allege facts establishing deliberate indifference
on the part of the defendant state actors towards the safety of
t hose attendi ng the dance.

We find no error in the court's denial of Leffall's notions
for | eave to amend.

| V. CONCLUSI ON
For the foregoi ng reasons, the judgnent of the district court

i s AFFI RMVED.
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