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Appeal from the United States District Court for the Northern
District of Texas.

Bef ore GOLDBERG DAVI S, and DeMOSS, Circuit Judges.

GOLDBERG, Circuit Judge:

Thi s appeal arises out of a declaratory judgnent action filed
to determne the parties' rights in a pension plan governed by the
Enpl oyee Retirenent Inconme Security Act of 1974 ("ERISA"), 29
U S. C 88 1001-1461. Pursuant to Section 510 of ERI SA, appellant,
Fl orence Veronica Lynn, seeks relief from alleged discrimnation
that inhibited her in the exercise of her rights under that plan.
The district court dismssed appellant's claimon the ground that
she failed to state a claim upon which relief could be granted
since she was neither a participant in nor a beneficiary of the
plan at the tinme the allegedly discrimnatory actions were taken.
For the reasons that follow, we reverse the judgnent of the
district court and remand this case for further proceedi ngs.

| . BACKGROUND

In the mdst of a contentious divorce, Florence Veronica Lynn



petitioned the state district court in Dallas County to order her
husband, Stephen Allen Lynn, to pay interimattorney's fees. On
May 17, 1991, the Court Master overseeing the proceedings
recomended that M. Lynn pay $50,000 to Ms. Lynn's attorney, |ke
Vanden Eykel.! M. Lynn appealed the Master's recomendation to
the state district court that held jurisdiction over the case. n
August 16, 1991 the court denied M. Lynn's appeal and ordered him
to pay $44,000 to cover Ms. Lynn's expenses.? The court set August
26 as the deadline for M. Lynn to nake the required paynents.

To provide funds for the paynent order, the court al so ordered
M. Lynn to withdraw noney held as conmunity property in his
retirement account.® The targeted retirenment account, the Stephen
Allen Lynn, P.C, Enployee Profit Sharing Plan and Trust (the
"Plan"), was established by M. Lynn in the early 1980s out of
funds derived from his wholly owned corporation. The Plan, for
which M. Lynn had installed hinself as trustee, qualified as an
enpl oyee benefit plan as defined by ERISA. 29 U S. C. 8§ 1002(3).

After he received the Mster's recomendations to pay out
funds fromthe Pl an but before he received the state district court
order, M. Lynn, as the Plan admnistrator, executed various

anendnents to the Pl an. On May 20, 1991, he restated the Plan

The Master al so recomended that M. Lynn pay Ms. Lynn
$10, 000 for support and $26, 000 for the guardian ad-litem
representing the Lynn's child, David.

2The figure included $32,000 to M. Vanden Eykel and $12, 000
to the guardian-ad-litem

The retirement plan was the only apparent source of funds
sufficient to cover the court ordered paynents.
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having omtted three sections, all of which pertained to
pre-retirenment disbursenent of funds. The sections renoved from
the plan were: (1) a provision that permtted pre-retirenent
distributions to participants, (2) a provision that allowed
advances agai nst distributions by reason of hardship, and (3) a
provision that authorized I|oans to plan participants and
beneficiari es. On August 6, 1991, M. Lynn anended the plan a
second tine. This second change prohi bited anyone fromterm nati ng
the Plan or conpletely distributing the Plan funds or altering the
trustee of the Plan without the "voluntary witten consent of the
Participant with the |argest account."” That participant was, of
course, M. Lynn. Finally, on August 15, 1991, M. Lynn nade the
previ ous anmendnents retroactive to February 1, 1987 and desi gnat ed
Coneri ca Bank- Texas ("Conerica") as the Trustee of the Planin lieu
of M. Lynn. The sumof these changes was to disable M. Lynn, or
anyone else, from paying out any Plan funds as required by the
state court.

By the end of August, 1991, M. Lynn had yet to conply with
the state court's order to pay his wwfe's interimattorney's fees.
Ms. Lynn's attorney and the guardian ad-litemfiled a notion in the
state court seeking to hold M. Lynn in contenpt for his failure to
conply with the court's orders. M. Lynn requested Conerica, now
the Plan trustee, to turn over sufficient Plan assets to pay the
court-ordered fees and expenses. Unsurprisingly, Conerica
determ ned that, because of the recent anendnents to the plan, M.

Lynn woul d be unable to obtain a disbursenent of Plan funds prior



to his retirenent at age 65, twenty years hence. The bank
therefore refused to disburse the funds fromthe Pl an.

On COctober 17 of the sane year, Conerica and the Plan
comenced the instant action. The plaintiffs sought a declaratory
j udgnment pronounci ng the Plan anendnents valid and the refusal to
di sburse funds proper.* M. Lynn, in response, did not challenge
the right of M. Lynn to anend the Plan. She did, however, file a
countercl ai mcontesting the particul ar amendnents nmade by M. Lynn,
conplaining that his actions violated Section 510 of ERI SA
Section 510 prohibits a person from discrimnating against a
"participant or beneficiary for exercising any right to which heis
entitled under the provisions of an enployee benefit plan, [or]
this subchapter ... or for the purpose of interfering with the
attainnment of any right to which such participant nay becone
entitled under the plan, [or] this subchapter.” 29 U S.C. § 1140.
In this counterclaim she asked the court to decl are the amendnents
to the plan invalid and to order the trustee to conply with the

state court order requiring disbursenment of the Plan funds.?®

“Ms. Lynn filed counterclains alleging conspiracy and breach
of fiduciary duty. The district court dism ssed the conspiracy
claimon preenption grounds and the breach of fiduciary duty
claimfor lack of standing. M. Lynn has not appeal ed these
deci si ons.

The basis for her claimwas 29 U S.C. 8§ 1132(a) which
provi des:

A civil action may be brought

(3) by a participant, beneficiary, or fiduciary (A to
enjoin any act or practice which violates any provision
of this subchapter or the terns of the plan, or (B) to
obtain other appropriate equitable relief (i) to

4



The district court granted the Trustee's notion for sunmary
judgnent, holding that the revisions of the Plan were valid and
that Conerica acted properly in denying M. Lynn's demand for
distribution. The court addressed Ms. Lynn's discrimnation claim
by noting that Section 510 proscribes only discrimnation that is
directed agai nst participants and beneficiaries of an ERI SA pl an.
The court held that regardl ess of any discrimnatory intent on the
part of M. Lynn in anmending the Plan, Ms. Lynn was prevented from
bringing her discrimnation claim because she was neither a
participant nor a beneficiary at the tine the anendnents were
ef f ect ed.

The district court assuned that M. Lynn qualified as an
al ternat e payee under a qualified donestic relations order ("QDRO")
when on June 24, 1992, the state court issued the decree of
divorce. The court below then noted that ERI SA provides that "[a]
person who is an alternate payee under a qualified donestic
relations order shall be considered for purposes of any provision
of the chapter a beneficiary under the plan.” 29 U S C 8
1056(d)(3)(J). However, the district court determ ned t hat because
she did not qualify as an alternate payee in June and August of
1991 when the discrimnatory actions were all eged to have occurred,
she could not assert a claimunder Section 510. W+thout reaching
the nmerits of Ms. Lynn's claim the court granted Conerica and the

Pl an' s summary j udgnment notion and di sm ssed her counterclaim Ms.

redress such violations or (ii) to enforce any
provi sions of this subchapter or the terns of the plan.



Lynn now appeal s.
1. ANALYSI S

Thi s appeal rai ses guestions about whet her t he
anti-discrimnation provisions of ERI SA can protect a claimant in
the position of Ms. Lynn. W conclude that Ms. Lynn is precisely
the sort of claimant who Congress intended to protect through the
enact nent of the anti-discrimnation provisions and that the | ower
court erred in granting summary judgnent against Ms. Lynn on her
discrimnation claim W therefore reverse the district court and
remand this case to determ ne whether the anmendnents to the Plan
shoul d be invalidated and the adm nistrator forced to disburse the
ordered funds.

As noted above, a "person who is an alternate payee under a
qualified donestic relations order shall be considered for purposes
of any provision of this chapter a beneficiary under the plan.” 29
U S C 8§ 1056(d)(3)(J). Wen, on June 24, 1992, the Texas district
court issued the Lynn's divorce decree and along with it, a
qualified donestic relations order, the court provided Ms. Lynn
wth beneficiary status under ERI SA At that point, she was
enpowered under 29 U S.C. 8§ 1132(a) to enforce any rights granted
to her by ERI SA, including the anti-discrimnation counterclai mshe
asserted in the instant case.®

Under the statute, a "civil action nmay be brought ... by a

participant, beneficiary, or fiduciary" to enforce rights granted

5Ms. Lynn's counterclaimwas filed in July of 1992, after
she obtai ned the QDRO.



by ERI SA, including rights asserted under Section 510. 29 U S. C
§ 1132(a). Ms. Lynn, because she was a beneficiary at the tinme she
asserted her ERI SA counterclaim had standing to assert that claim
Cf. Yancy v. Anerican Petrofina, Inc., 768 F.2d 707, 708 (5th
Cir.1985) (ERI SA pension cl ai mants who were participants at tine of
injury but who |ater accepted | unp sum paynents covering the full
extent of their benefits |acked standing to assert a clai m under
Section 1132 for benefits because "questions of standing nust be
resolved on the facts existing when the challenge is raised.");
Joseph v. New Oleans Electrical Pension & Retirenent Plan, 754
F.2d 628, 630 (5th Cr.) cert. denied, 474 U.S. 1006, 106 S.Ct.
526, 88 L.Ed.2d 458 (1985) (sane). This case reaffirns the
i nportance of the precept that an "enployer should not be able
through its own nal feasance to defeat the enployee's standing."
Christopher v. Mbil Q1 Corp., 950 F.2d 1209, 1221 (5th Gr.),
cert. denied, --- US ----, 113 S.C. 68, 121 L.Ed.2d 35 (1992).

The question that remains i s whether, given the del ay between
the allegedly discrimnatory actions and the attainnment of
beneficiary status, M. Lynn could state a valid claim under
Section 510. The district court held that even if Ms. Lynn becane
a beneficiary when she received the QDRO, she did not qualify for
the protections of Section 510 since she was not a beneficiary at
the tinme that M. Lynn executed the conpl ai ned of anendnents. The
district court, for this reason, dismssed her claim Qur review
of the circunstances of this case pronpts us to reach the opposite

conclusion: M. Lynn's actions constitute precisely the type of



di scrim nation prohibited by ERI SA and Ms. Lynn shoul d be given the
opportunity to prove such a claimin the district court.

Section 1140 mekes it "unlawful for any person to
di scrimnate against a participant or beneficiary for exercising
any right to which he is entitled under the provisions of an
enpl oyee benefit plan, [or] this subchapter.” 29 U S C § 1140.
A requirenent of contenporaneity between the tine the
discrimnatory actions are executed and the attainnment of
beneficiary status cannot and should not be read into this statute
to preclude the instant claim

Ms. Lynn's counterclaim alleges that M. Lynn, as
adm nistrator and trustee of the Plan, altered the Plan in the
m dst of their hotly contested divorce to prevent conpliance with
an order requiring disbursenent of Plan funds. |Indeed, M. Lynn
anended the Plan only after receiving the Court Master's
recommendation to di sburse the funds. By all accounts, his actions
were an attenpt to prospectively disable his ability to conply with
the divorce court's authority in a frank manipulation of the
protection afforded by ERI SA. Such actions on the part of M. Lynn
cone perilously close to a shamon the divorce court as well as the
federal systemof enforcing the rights of pension plan participants
and beneficiaries. Conerica and the Plan now argue that M. Lynn
| acked a cause of action to conpl ain of her husband's thinly veiled
attenpt to cheat her and avoid conplying with a state divorce court
order. W find, however, that Ms. Lynn has a valid conplaint that

the statute was inproperly applied in her case.



Ms. Lynn has introduced anple evidence that the anendnents
executed by her ex-husband were intended expressly to deprive her
of rights to the pension plan. W need not address whet her these
m sdeeds created a viable cause of action at the tine he executed
the anendnents. Wsat is clear, however, is that Ms. Lynn alleged
sufficient facts to state a claimthat both the intent and effect
of M. Lynn's actions, albeit with sone delay, was to discrimnate
agai nst his ex-spouse in the realization of rights she would cone
to possess in his pension plan. The injury was realized and becane
actionable at the nonent she attained beneficiary status through
the QORO. That is, the instant Ms. Lynn becane a beneficiary with
rights granted by the QDRO the anendnents took their
discrimnatory effect, preventing her fromrealizing a distribution
fromthe plan. At this point, we have no trouble concluding that
her cause of action was viable.

This case i s anal ogous to the situation of a nad terrorist who
plants a tinme bonb in a school which explodes after ten years,
killing a classroomfull of second-graders. Although none of the
lives existed at the tinme the bonber placed the expl osives, once
t he bonb detonates, the crime is no | ess nurder.

We conclude that the district court erred in dismssing M.
Lynn's claim Were the discrimnatory actions are not
contenporaneous with the victinls status as a participant or
beneficiary, a cause of action under ERISAwII| lie if the actions
generate their intended effect at the tinme the victim attains

proper status under ERISA. M. Lynn has therefore stated a valid



Section 510 discrimnation claim and we will allow her to pursue
it inthe trial court bel ow

Conerica and the Plan attenpt to head off the possibility of
a remand of Ms. Lynn's discrimnation claimby asserting that our
decision in MGann v. H & H Music Co., 946 F.2d 401, 407 (5th
Cr.1991), cert. denied, --- U S ----, 113 S.C. 482, 121 L.Ed. 2d
387 (1992), also forecloses the possibility of Ms. Lynn bringing a
claim That case, they assert, allows an enpl oyer and sponsor of
a plan free reign in altering the terns of coverage available to
enpl oyees. Appel | ees have erred, however, in interpreting our
decision in McGann. This case offers no substantial obstacle to
remandi ng for a determ nation of discrimnation.

In McGann, an enployer anended a plan to severely curtail
benefits payable to individuals who suffered from Acquired | nmune
Deficiency Syndrone ("AIDS") shortly after | earning that one of its
enpl oyees had contracted the di sease. The court affirned a summary
dismssal of the participant's claim of discrimnation under
Section 510 of ERI SA on the grounds that the fornmer enployee had
failed to show the enployer's specific intent to discrimnate.
McGann, 946 F.2d at 404. The court held that the general desire to
avoid the cost of covering people with AIDS was not sufficiently
specific to constitute actionable discrimnation under Section 510
since the cost rationale applied equally to all people with AlDS.
| d.

In this case, Conerica and the Plan argue that the plan

anendnent s, as in MGnn effected all participants and

10



beneficiaries equally and therefore are not actionable under
section 510. We di sagree. In fact, Conerica and the Plan's
interpretation of the case law would nullify the protections
enbodi ed by the anti-discrimnation provisions of ERISA. In the
i nstant case, Ms. Lynn has offered sufficient evidence to state a
claim of discrimnation because she has introduced evidence from
which it can be inferred that M. Lynn specifically intended to
di scrim nate against her in realizing benefits under the plan. See
Unida v. Levi Strauss & Co., 986 F.2d 970, 979-80 (5th Cir.1993)
(requiring evidence of specific intent to violate ERI SA under
Section 510). The absence of such a showing in McGann was exactly
the reason the court dismssed that -case. W are therefore
conpelled to remand this case for further proceedings as to this
questi on.
[11. CONCLUSI ON

W REVERSE the decision dismssing Ms. Lynn's section 510
claimand REMAND for further proceedings to determ ne whether her
husband's specific intent in effectuating the plan anendnents was

di scrim natory.
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