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ROBERT M PARKER, Circuit Judge:

Ruben Pal aci os (Pal acios), Oscar J. Perez (Perez), Abel
Eduardo Ji nenez- Lopez (Jinenez), Ramro Enriquez (Enriquez), Betty
Biggins (Ms. Biggins) and dyde Biggins (M. Biggins) appeal from
final judgnments of conviction in a crimnal case.

On June 17, 1992, Appellants were indicted along with 28 ot her
def endant s on drug conspiracy charges. The indictnent al so charged
vi ol ati ons of various substantive of fenses, includi ng possessi on of
controlled substances wth intent to distribute and noney
| aundering. Pal acios, Perez, Jinenez and Enriquez were tried to a
jury, while Ms. Biggins and M. Biggins were tried to the court
during the sane trial.

Al l Appellants were adjudged guilty on nost counts: Enriquez
was acquitted on one count of possession of cocaine wwth intent to
distribute and Ms. Biggins was acquitted of the conspiracy charge.
Appel l ants were sentenced to terns of inprisonnent ranging from®63
months to 360 nonths. W affirmin part, vacate and renmand in
part.

FACTS

Jose Cenente Otiz (Otiz) was the leader of a drug
trafficking enterprise wth operations primarily in Laredo and
Dal |l as, Texas. The Ortiz organization inported, transported and
distributed large quantities of marijuana and cocaine from Mexico
from 1979 until the date of the indictnent. Over the two week
trial, the governnent presented evidence of many di screte sal es and
shi pnents, each involving one or nore of the all eged conspirators,

which will be detailed as necessary in the discussions bel ow.



SUFFI Cl ENCY OF THE EVI DENCE

a. Standard of review

In reviewng the sufficiency of the evidence, we view the
evidence in the |ight nost favorable to and draw all reasonable
inferences in support of the jury's verdict. |If a rational trier
of fact could have found the essential elenents of the crine beyond
a reasonabl e doubt, the convictions nust stand. United States v.
Cordova- Larios, 907 F.2d 40, 41 (5th Gr. 1990).
b. Jimenez's convictions

Jinmenez was charged in three counts of the superseding
i ndi ct nent . Count 1 charged that he was a participant in a
conspiracy to possess with intent to distribute cocaine and
mar i j uana. Count 3 alleged that on or about April 14, 1988,
Ji menez possessed in excess of 100 kilograns of marijuana wth
intent to distribute. Count 37 alleged that on or about February
18, 1992, he possessed in excess of 100 kil ograns of marijuana. He
contends on appeal that the evidence was insufficient to sustain
his convictions for conspiracy or for the substantive possession
char ges.

In a drug conspiracy prosecution under 21 U S.C. 88 841(a)(1)
and 846, the Governnent nust prove beyond a reasonabl e doubt (1)
the existence of an agreenent between two or nore persons to
violate the narcotics laws, (2) that the defendant knew of the
agreenent, and (3) that he voluntarily participated in the

agreenent. United States v. Maltos, 985 F.2d 743, 746 (5th Gr.



1992); United States v. Leed, 981 F.2d 202, 205 (5th Gr. 1993).

To sustain a conviction for possession wth intent to
distribute, the Governnent nust show that the defendant (1)
knowi ngly (2) possessed contraband (3) wth the intent to
distribute it. United States v. Villasenor, 894 F.2d 1422, 1426
(5th CGr. 1990); United States v. Garcia, 917 F.2d 1370, 1377 (5th
Cr. 1990). Possession of contraband may be actual or
constructive, and may be proven by either direct or circunstanti al
evi dence. United States v. Vergara, 687 F.2d 57, 61 (5th Gr.
1982) . Constructive possession exists when the defendant has
ownership, domnion and control over the contraband itself, or
dom nion and control over the vehicle in which it was conceal ed.
United States v. Richardson, 848 F.2d 509, 512 (5th G r. 1988).

The intent to distribute elenment can be inferred from the
guantity possessed. Vergara, 687 F.2d at 62. Jinenez does not
chal l enge the fact that the two |oads of marijuana attributed to
hi mwere distribution quantities.

Further, the substantive counts of the indictnent alleged
guilt by aiding and abetting. To sustain a conviction of aiding
and abetting under 18 U.S.C. § 2, the Governnent nust show that the
defendant (1) associated wth the crimnal vent ur e, (2)
participated in the venture, and (3) sought by action to nmake the
venture succeed. United States v. Menesses, 962 F. 2d 420, 427 (5th
CGr. 1992).

Ji menez does not dispute that the governnent established the

exi stence of a conspiracy, but rather chall enges the sufficiency of



t he evidence to establish his know edge of and participation inthe
schene, or his know ng possession of the marijuana. He points out
that while presence or association with conspirators is one factor
that the jury may rely on, along with other evidence, in finding
conspiratorial activity by a defendant, it is well established that
mere presence at the crime scene or close association wth
conspirators, standing alone, will not support an inference of
participation in the conspiracy. United States v. Fitzharris, 633
F.2d 416, 423 (5th Gir. 1980), cert. denied, 451 U S. 988 (1981).
The governnent's case against Jinenez was circunstantial. Wile
circunstantial evidence nmay be particularly valuable in proving the
exi stence of the conspiracy, this Court will not lightly infer a
def endant's know edge of and participation in a conspiracy. United
States v. Jackson, 700 F.2d 181, 185 (5th Gr.), cert. denied, 464
U S. 842 (1983).

The testinony at trial established the foll ow ng:

In early 1988, Otiz sold about 100 pounds of marijuana to
Daryl Smth (Smth). Otiz and Smth drove to La Retana, a store
owned by Jinenez, where Otiz went inside and retrieved a sanple
for Smith from"Abel." Smth decided to buy it, and left his truck
at La Retama to be |oaded with the marijuana. Smth cane back to
get the truck when a signal was received that it was ready. The
| oaded truck was left on the rear parking lot at the store, near
the dunpster. In March of 1992, Otiz again sold Smth marijuana
that Otiz said he was getting form "Abel" at La Retana. The

transacti on was acconplished inasimlar way. In Smth's dealings



wth Otiz, Abel's nane cane up quite a bit.

The first possession count was based on a particul ar shi pnent
of marijuana from Laredo to Dallas, nade on April 14, 1988. The
drugs were sent via Brown Express under a bill of |ading describing
the contents of the crate as two water punps. Law enf or cenent
officers had the crate under surveillance because a drug dog
alerted on it before it left Laredo. \Wen the crate arrived in
Dal | as, Pablo Rodriguez (Rodriguez) canme to Brown Express and
clained it. He loaded it into a pickup truck owned by Ji nenez, and
drove to a building that had been the forner |ocation of La Retama
and was still owned by Jinenez. Jinenez, along with three nale
passengers, followed the marijuana-|aden pickup truck in Jinenez's
A dsnobi |l e, conducting what the | aw enforcenent officers referred
to as counter-surveillance. When Jinenez realized police were
wat chi ng, he took evasive action, eventually driving off at a high
rate of speed. Rodriguez waited at the old La Retama | ocation for
several hours, during which tinme the O dsnobile drove by once.
Rodri guez made sonme phone calls, and eventually drove the pickup
truck to the current La Retama | ocation. Wile there he spoke with
Jinenez's wife and nade nore phone calls. Eventually, Rodriguez
was arrested and the truck seized. A plastic bag containing a pair
of sneakers, Rodriguez's wallet and the keys to the truck were
retrieved fromMs. Jinenez-Lopez.

In addition, there was evidence of seven other such shipnents
t hrough Brown Express that were substantially simlar to the one

that resulted in Rodriguez's arrest, and sone |ong distance phone



calls between the drivers of two of these shipnments and La Retanma

The second possessi on count was based on an i nci dent invol ving
586 pounds of marijuana on February 19, 1992. The marijuana was in
a van owned by Jinenez that was parked across fromthe driveway of
Jinenez's girlfriend s house. On the evening of February 19, a car
owned by Jinenez's girlfriend and driven by a man identified as
Raul , who had been seen at La Retama, drove up to the van and
Pal aci os got out. Palacios drove the van and Raul drove the other
vehicle, traveling together. The police stopped the van, Pal aci os
was arrested and taken into custody, and the van and the marijuana
were seized. A short while later, Raul was stopped in the vicinity
of the La Retana.

After Palacios was arrested, Jinenez had a telephone
conversation with Ortiz which was intercepted by a wire tap. During
this phone call, Jinenez referred to Palacios being in jail "with
500, with the stuff,"” and the two nen discussed trying to get
Pal aci os out of jail.

Finally, a search of Jinenez's hone yielded a note that said
"no dope on credit," business cards with Otiz's nane and pager
nunber, and $17,000 in cash. In a search of Jinenez's office at La
Ret ama, police seized notes wth nanes and phone nunbers for Oti z,
Enriquez and Pal aci os.

Jimenez asserts that a rational trier of fact could not have
found beyond a reasonable doubt that he participated in the
conspiracy, or that he "possessed" the contraband in the two

substantive counts. He relies on argunents that question the



credibility of sone testinony, (e.g., Was Jinenez actually the
driver of the O dsnobile doing counter surveillance on the truck
full of marijuana?) and the inferences drawn from other testinony
(e.g., Did people repeatedly borrow Jinenez's vehicles, use his
office at La Retama and nake calls from his business phone w t hout
his know edge that they were dealing in drugs?). The cunulative
force of the evidence was sufficient on each count of conviction.
SI NGLE OR MULTI PLE CONSPI RACI ES

The indictnent in this cause alleged a single conspiracy,
headed by Otiz, existing fromMarch 1988 to June 1992. Enriquez
and Jinenez argue that a material variance exists between the
of fense charged in the indictnent and the proof educed at trial,
which reflected nultiple conspiracies. The jury was correctly
instructed, both during the trial and in the witten charge, that
they could not find the defendants guilty if the proof established
multiple conspiracies. W will affirmthe jury's finding that the
governnent proved a single conspiracy unless the evidence and al
reasonabl e inferences examned in the light nost favorable to the
gover nnent, woul d precl ude reasonable jurors fromfinding a single
conspi racy beyond a reasonable doubt. United States v. De Varona,
872 F.2d 114, 118 (5th Cr. 1989).

A material variance occurs when there is a variation between
proof and indictnent, but does not nodify an essential elenent of
the of fense charged. United States v. Thomas, 12 F.3d 1350, 1357
(5th Gr. 1994). A conviction wll not be reversed for such a

variance in the evidence unless "(1) the defendant establishes that



the evidence the governnent offered at trial varied fromwhat the
governnent alleged in the indictnent, and (2) the variance
prejudi ced the defendant's substantial rights.” United States v.
Puig-Infante, 19 F.3d 929, 935-36 (5th Cr. 1994).

In determning whether the governnent proved a single
conspiracy or nultiple conspiracies, tw separate tests have been
set forth. |In Puig-Infante, 19 F.3d at 936, the follow ng factors
were held determnative: "1) whether there was a commobn goal, 2)
the nature of the schene, and 3) whether the participants in the
various deal i ngs overlapped." (citing United States v. Jackson, 978
F.2d 903, 911 (5th Cr. 1992)). In Thomas, 12 F.3d at 1357, we
articulated five elenents that guide in our determnation of this
question: "(1) the tinme period involved, (2) the persons acting as
co-conspirators, (3) the statutory offenses charged in the
i ndictnment, (4) the nature and scope of the crimnal activity, and
(5) the places where the events alleged as the conspiracy took
place." (citing United States v. Lokey, 945 F. 2d 825, 831 (5th Cr
1991)). Finally, in analyzing whether the nature of a schene
points to a single conspiracy, we ask whether "the activities of
one aspect of the schene are necessary or advantageous to the
success of another aspect of the schene or to the overall success
of the venture.”" United States v. Elam 678 F.2d 1234, 1246 (5th
Cir. 1982).

Jinmenez contends that the activities in which he was a
participant were not connected to the other drug transactions

proved up at trial. He argues that although the nature of the



schene for each group was to sell contraband, one group did not
depend on anot her.

Enriquez takes a simlar position, arguing that the evidence
tied him to a cocaine conspiracy in Novenber 1991 that was
unrel ated to the March 1988 - June 1992 conspiracy alleged in the
indictnment. Enriquez was the owner of Am go Pai nt and Body Shop.
Horacio CGutierrez (Qutierrez), who was hired as the manager of
Amigo Paint and Body in February 1992, testified that Enriquez
bragged to himthat he was selling up to 80 kil ograns of cocaine a
week. Qutierrez testified that Otiz, whomthey called El Cabezon
or "the big man," was frequently at Am go Paint and Body Shop and
was supplying Enriquez with the cocaine that he sold. He al so
described a trip that Jinenez and Enriquez nade to Laredo to pick
up a thousand pounds of nmarijuana. The deal went sour and Ji nenez
kept the whol e thousand pounds. Qher cocaine dealers testified
t hat they got cocai ne fromRaynond Lopez, who was supplied by Otiz
up until Novenber 1991, when Enriquez began supplying their
cocai ne.

The evi dence established that the comon goal of all the co-
conspirators was the sale of marijuana and cocaine. Wth regard to
the overlap of participants factor (or the "persons acting as co-
conspirators” factor in the Thomas test) the evi dence supports the
allegation that Otiz was a central figure, while various
conbi nations of other defendants furthered his illegal activities
in different ways at different tines. The evi dence concerning

nature and scope of the crimnal activity or schenme (factor (2)

10



under Puig-Infante, (4) under Thomas) supports a finding that al
activities charged against all defendants advanced a single drug
distribution network. The relatively lengthy tinme period, March
1988 - June 1982, lends itself to the beginning and ending of
mul ti pl e conspi raci es, and nmust be closely scrutinized. Governnent
wtness Daryl Smth noted during his testinony concerning the
various people, places, vehicles and operating procedures in the
Ortiz organi zation, "there's nothing consistent in this business.™
Nonet hel ess, the evidence in this case supports a finding of a
si ngl e ongoi ng drug distribution schene run by Otiz. Hnaly, the
conspiracy charged involved the novenent of drugs in whol esale
quantities from Laredo, Texas to Dallas, Texas and the re-
distribution of drugs from Dall as stashhouses. Nothing about the
| ocation of the alleged activities |leads us to believe that there
were multiple conspiracies.

Under either the Thomas test or the Puig-Infante test, there
is sufficient evidence to support the jury conclusion that
appel l ants were participants in the one conspiracy alleged in the
i ndi ct nent.

Even if there was nore than one conspiracy proven, the
resulting variance from the indictnent is not reversible error
unl ess the defendants' substantial rights were prejudiced. Since
the evidence in this case was sufficient to prove each defendant's
participationin at |east one of many rel ated transactions, we find
t hat no such prejudice occurred. United States v. Faul kner, 17 F. 3d

745, 762 (5th Gir. 1994).
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PEREZ' S DOUBLE JECPARDY CLAI M

Perez was characterized as a gofer who worked for anot her co-
conspi rator nanmed Juan Chapa (Chapa), who is Perez's brother-in-
law. All the alleged acts by Perez occurred in 1989. Since |ate
1989 Perez has been incarcerated in a federal prison for what he
contends is the sanme conspiracy. That conviction arose out of an
attenpt by Rebecca Valencia-Ponce to broker 2,000 pounds of
marij uana between an undercover DEA agent and purchasers, which
i ncl uded Perez and Chapa in Laredo, Texas. Perez, Chapa, and two
ot her people not included in the present indictnent were charged
W th conspiring together and with "other persons unknown to the

grand jury" to violate 21 U S.C. § 846.°?

’The essential allegations are:

Laredo i ndi ct nent
On or about Cctober 10, 1989, in the Southern District of
Texas and wthin the jurisdiction of the Court,
Def endants Juan Manual Chapa, Rebecca Val eni ca-Ponce
Amar o Medi na, and Oscar Javi er Perez-Ranps did know ngly
and intentionally conspire and agree together and with
ot her persons unknown to the Grand Jurors to know ngly
and intentionally possess with intent to distribute a
quantity in excess of 100 kilogranms of marihuana, a
Schedule | controlled substance. [Violation: Title 21,
United States Code, Sections 846, 841(a)(l1l), and
841(b) (1) (B).]

Dal | as i ndi ct nent
Fromat | east March 1988, the exact date bei ng unknown to

the Grand Jury, and continuing thereafter until on or
about June 17, 1992, in the Northern District of Texas
and el sewhere,... 4. Juan Chapa,... 8. GOscar Javier
Perez... defendants, did knowingly, wllfully and

unlawful |y conbine, conspire, confederate and agree
together, with each other and with di verse ot her persons
known and unknown to the Grand Jury, to conmmt certain
of fenses against the United States... Al in violation of
Title 21 United States Code, Sections 846, 841(b)(1)(A),
and 841 (B)(1)(B).

12



The district court denied Perez's notion to dismss his
conspiracy count on double jeopardy grounds, and nade findings
pursuant to United States v. Marable, 578 F. 2d 151 (5th Gr. 1978),
which sets out a five factor test identical to the one used in
Thomas. The court found that the conspiracies covered different
tinmes, the first being a single day, October 10, 1989, the second
covering a four-year period from March 1988 - June 1992. Second,
Perez and Chapa were the only two people who were indicted in both
cases. The district court found,

[s]pecifically, the Laredo indictnent does not nane Jose

Otiz who is alleged to be the head of the organization

in the Dallas indictment. There is no indication that

Otiz was involved in the incident involved in Laredo and

no indication that he or any of the |ieutenants working

under hi mhad any connection with the incident in Laredo.
Third, although both indictnents involve alleged conspiracies in
violation of 8§ 846, the court found that the facts underlying the
Laredo indictnment were not charged in the Dallas indictnment, nor
was any evidence concerning that transaction presented in court
during the trial of this case. Fourth, the district court
consi dered the nature and scope of each indictnent: Laredo i nvol ved
a single transaction taking place on a single day, while the Dall as
case involved extensive transactions over a four-year period.
Fifth, the Laredo incident was limted to Laredo, while the Dall as
indictnment involved a nunber of |ocations, including Mexico,
Dal | as, Laredo, and ot her pl aces.

Perez contends that the transaction which led to his earlier

conviction was one of the smaller drug deals which nmade up the
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overarching conspiracy charged in the Dallas indictnent. It
occurred during the tine alleged in the Dallas indictnent. I n
fact, it occurred during 1988-89 which is the only part of the
Dall as conspiracy that Perez participated in, due to his 1989
conviction. The statutory offenses were the sane. The overt act
alleged in the first indictnent was possession with intent to
distribute in excess of 100 kil ograns of mari huana. No overt act
was alleged in the second indictnent, but the evidence at tria
establi shed that the possession and distribution of marihuana and
cocai ne were the violations on which that indictnment was based.
The sal e occurred in Laredo, which is also included in the Dall as
indictnment. Finally, Perez contends the difference in players that
the trial court focused on was not a real difference.

There is no dispute that the district court applied the
correct legal analysis and considered the proper factors in
det erm ni ng whet her the present charge viol ated t he doubl e j eopardy
violation. The factual conclusion reached by the court bel ow t hat
the two charges did not arise out of the same conspiracy is not
clearly erroneous, so we nmust affirmpPerez's conspiracy conviction.

JURY | NSTRUCTI ONS ON PEREZ' S MONEY LAUNDERI NG CHARGE

Perez was charged i n count 12 of the indictnent with viol ating
or aiding and abetting in the violation of 31 U S.C. 8§ 5324(1) and
(3). The evidence showed that he was one of two individuals that
structured a $16,880 transaction by going into two banks on the
same day, each tine buying a cashier's check for | ess than $10, 000.

The statutes that Perez was charged with violating, 31 U S. C

14



§ 5324(1) and (3), provide that:

No person shall for the purpose of evading the reporting
requirenents of 8§ 5313(a) wth respect to such
transaction --
(1) cause or attenpt to cause a donestic
financial institutionto fail tofile a report
requi red under 8 5313(a)...or
(3) structure or assist in structuring, or
attenpt to structure or assist in structuring,
any transaction with one or nore donestic
financial institution.

The trial court instructed the jury that in order to establish

a violation of 31 U. S.C. § 5324(1), the governnment mnust prove:
First, that the Defendant GOscar Javier Perez

knowi ngly and willfully caused or attenpted to cause a

donestic financial institutionto fail tofile a Currency

Transaction Report, IRS Form 4789; and

Second, that the Defendant Oscar Javier Perez did so
for the purpose of the evading the reporting requirenents
of section 5313(a).
The jury instructions articulated the elenents of 8§ 5324(3) as:
First, that the Defendant GOscar Javier Perez
knowngly and wllfully structured or assisted in
structuring a transaction involving at |east $10,000 in
currency for deposit into a financial institution; and
Second, that the purpose of the structuring was to
avoid the requirenent of filing a Currency Transaction

Report, I RS Form 4789.

"Knowi ngly and willfully" were defined as "the defendant knew of
the reporting requirenent and specifically intended that the
required reports not be filed."

The jury convicted Perez only of aiding and abetting a
violation of § 5324. The district court's charge on aiding and
abetting required proof:

First, that each elenent of the offenses which the
defendant...is accused of aiding and abetting was
commtted by the persons as charged in the indictnent;

15



and Second, that the defendant...willfully participated

inthem as if it were sonething that he wi shed to bring

about .

"WIllfully" was defined in the general instruction section of
the charge to nean "that the act was commtted voluntarily and
purposely with the specific intent to violate the |law "

Perez challenges these jury instructions, relying on the
recent Suprene Court decision in Ratzlaf v. United States,
US|, 114 S.Ct. 655, 126 L.Ed.2d 615 (1994), which hel d that
in order to convict under 8 5324, the governnent nust prove that
t he defendant knew that structuring was unlawful. This case was
tried prior to the Suprene Court ruling in Ratzlaf and the jury
instructions given were in accord with the Fifth Grcuit law in
effect at the tinme of the trial. Perez did not object to the
charge given or request that the trial court include a Ratzlaf-type
instruction. Hs failure constitutes a forfeiture of his right to
appeal this issue under FED. R CRM P. 30. See United States v.
dano, US|, 113 S . 1770, 1777 (1993). However, if Perez
can show that the charge, as a whole, was so deficient as to affect
hi s substantial rights, we may nevert hel ess reverse the conviction.
ld. at 1778.

The governnent argues that in convicting Perez of aiding and
abetting, the instruction required the jury to find that he acted
with intent to violate the law, and was therefore correct. The
jury was told that it nust find that Perez acted willfully, and
willfully was defined as acting with "specific intent to violate
the law." Although the charge was inconplete under Ratzlaf, we

16



cannot say it was so deficient that it affected his substantia
rights.3

Additionally, Perez seeks to extend Ratzlaf to attack his
conviction on a noney |aundering count wunder 18 U S C 8
1956(a)(1)(B)(ii), which prohibits conducting a financia
transaction that in fact involves the proceeds of a specified
unl awful activity know ng that the transaction is designed to
avoid a transaction reporting requirenent under state or federal
law. This argunent has no nerit, because nental state required by
the noney |aundering statute is know edge that the transaction
i nvol ves proceeds of crimnal activity and intent to avoid a
reporting requirenent (whether that avoidance carries crimnal
penalties or not). The jury was accurately instructed relative to
thi s charge.

In a related argunent Perez contends that the evidence was
insufficient to establish that he knew that the noney that was the
subj ect of his noney |aundering conviction had conme fromillicit
drug dealing. This issue was never raised in the trial court, so
this Court need only determ ne whether there was a plain error
which affected Perez's substantial rights. United States v.
Calverley, 37 F.3d 160, 162 (5th GCr. 1994). After review ng the
evidence in the record, we find that Perez's noney | aundering

conviction is adequately supported by the evidence and there was no

3 Because the conplained of charge did not affect Perez's
substantial rights, it is unnecessary for us to determne if the
error was "plain" under United States v. Calverley, 37 F.3d 160
(5th Gr. 1994).

17



plain error.

For the foregoi ng reasons we find that Perez's conviction
for structuring and his conviction for noney |aundering nmust be
af firnmed.

Bl GA NS S MOTI ON TO SUPPRESS

On February 1, 1992, at 2:40 p.m a kilo of cocaine was
delivered by a nenber of the Otiz conspiracy to the barbecue
restaurant owned by Clyde Biggins. M. Biggins was not present at
that time and Betty Biggins was in charge of the restaurant. DEA
agents had the delivery person under surveillance and within
m nutes of the delivery arned | aw enforcenent officers entered and
secured the restaurant. They had no search warrant. The police
told Ms. Biggins that they had information that a cocaine
transaction had just occurred and that she had two choices: she
coul d either consent to a search or the police could get a warrant.
Betty Bi ggi ns responded that she did not think there were any drug
deal s going on and the police were free to | ook around. The police
sei zed cocaine and $18,000 in currency as a result of the search.

Both Biggins filed notions to suppress the evidence seized
during the search. Ms. Biggins testified at the suppression
heari ng and deni ed havi ng ever been asked to consent to a search.
The trial court found that testinony not credible and denied the
nmotions, finding that Ms. Biggins had given a valid consent to
sear ch. On appeal both Biggins contend that while M. Biggins
literally consented, she did so in fear of the officers or in

acqui escence to a claimof authority to search.
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Whet her the consent to search was voluntary or was the product
of duress or coercion is a question of fact to be determ ned from
the totality of all the circunstances. Schneckloth v. Bustanonte,
412 U. S. 218, 227, 93 S.Ct. 2041, 2048, 36 L.Ed.2d 854 (1973). The
trial court's determ nation that the consent was valid under the
ci rcunst ances described by the evidence is not clearly erroneous.

CLYDE BI GA NS MONEY LAUNDERI NG CONVI CTl ON

The Superseding I ndictnment charged M. Biggins in connection
wth the aborted delivery of cocaine with an attenpt to transfer
$18,000 knowing that the "property involved the proceeds of a
specified unl awful activity and which in fact invol ved t he proceeds
of a specified wunlawful activity, that 1is, the sale and
distribution of narcotic drugs and control |l ed substances, with the
intent to pronote the carrying on of said specified unlaw ul
activity" in violation of 18 U S C 8§ 1956(a)(1)(A)(i). M.
Bi ggi ns testi nony and ot her evi dence suggested t hat he obtai ned t he
funds t hrough ganbling rather than the distribution of drugs. Al so
in evidence was testinony that |ess than one nonth before the
sei zure of the funds, he had bought and then sold a kil ogram of
cocaine, giving rise to an inference that he obtai ned $18, 000 from
his recent sale of the sane anount of the same product. View ng
the record in the light nost favorable to the governnent, we find
the evidence sufficient to support the trial court's qguilty
verdi ct.

APPLI CATI ON OF SENTENCI NG GUI DELI NES

a. Standard of review

19



Jimenez, Enriquez and Pal acios all challenge their sentences
based on the quantity of drugs attributed to them A district
court's findings about the quantity of drugs involved in an of fense
are factual findings subject to a clearly erroneous standard of
revi ew. United States v. Rivera, 898 F.2d 442, 445 (5th Cir.
1990) . In resolving any reasonabl e di spute concerning a factor
inportant to the sentencing determ nation, the court may consider
relevant information without regard to its admssibility under the
rules of evidence applicable at trial, provided that the
information has sufficient indicia of reliability to support its
probabl e accuracy. United States v. Mchael, 894 F.2d 1457, 1459
(5th Gir. 1990).

b. Jinmenez and Enri quez

Jimenez' s base offense | evel was cal cul ated at 32, based on
the conclusion that he was involved with at |east 1,000 kil ograns,
but less than 3,000 kilograns of marijuana. See U S S G
2D1.1(c)(6). The district court sentenced Enriquez according to an
of fense | evel of 40 based on a finding that at |east 50 kil ograns
of cocaine were attributable to him Jinenez and Enriquez ask us
to reverse and remand their cases for resentencing because the
court did not nmake express findings on what drug quantities were
tied directly to themand what drug quantities were attributable to
them as "reasonably foreseeable acts and om ssions of others in
furtherance of jointly undertaken crimnal activity." US S G
1B1. 3(a) (1) (B). This Court recently remanded a case for

resentencing, instructing the district court to determne (1) when
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t he def endant joi ned the conspiracy, (2) what drug quantities were
within the scope of the defendant's conspiratorial agreenent, and
(3) of these drug quantities, which were reasonably foreseeable.
United States v. Carreon, 11 F.3d 1225 (5th Cr. 1994). Such a
remand i s unnecessary in this case. The testinony at the sentencing
hearing attri buted over 4,204 pounds (1,910 ki |l ograns) of marijuana
directly to Jinenez, wthout reference to anounts that were
otherwi se foreseeable to him in this conspiracy. CQutierrez's
testinony that Enriquez bragged about dealing 80 kil ograns a week,
if credited by the court, was enough to support the "nore than 50
kil ogranmt’ concl usion that was the basis of Enriquez's sentence. A
Carreon finding is inapposite in these situations.

Jinmenez also argues that the trial court erred in enhancing
his offense by four levels based on his role as organizer and
| eader, wunder U S. S.G 3Bl.1(a). The evidence supports the
conclusion that Jinenez directed the activities of Rodriguez,
Pal aci os and Raul, and that the crimnal activity connected with
this conspiracy involved five or nore participants or was ot herw se
extensive. This argunent has no nerit.

c. Pal aci os

The district court attributed approxi mtely 24,500* kil ograns

“To obtain a base |level offense for drug offenses involving
differing drug types, the @i delines require the drugs to be

converted to equivalent anmounts of marihuana. US S G 2011,
coment (n.10)(Nov. 1992). The converted quantities are then
totalled to arrive at the base |evel offense. Pal aci os' s

presentence report alleged that 100 kil ograns of cocaine and 4536
kil ograns of marijuana were attributable to Palacios. Using the
Cui del i nes' cocai ne-to-mari huana conversion factor, 100 kil ograns
of cocai ne equates to 20,000 kil ograns of nmari huana.
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of marijuana to Pal aci os. Pal aci os contends that the record
supports only 15 kil ograns of cocai ne (counted as 3000 kil ograns of
marij uana) and 713 kil ograns of mari huana. The governnment concedes
that the record does not support the trial court finding that
24,536 kilogranms of marijuana were attributable to Pal acios.
However, they contend that we shoul d uphol d his sentence because by
maki ng sone assunptions about the testinony in the record
(specifically crediting certain allegations in the presentence
report at the high end of the ranges given instead of the | ow end)
we could find 15,841 kilograns of nmarijuana. They argue that
because Pal aci os's offense | evel was taken fromthe category that
i ncludes a range of 10,000 to 30,000 kil ogranms of marijuana, and
the sentence inposed was at the |lowest end of the applicable
guideline range, the district court would have inposed the sane
sentence even if it had not erred in calculating the anmount of
drugs attributable to Pal aci os. W decline to substitute our
judgnent for that of the trial court, either in making the factual
determ nation of drug quantities or in inposing a sentence on the
recal cul ated anounts. The trial court's factual determnation is
clearly erroneous. The sentence nust be vacated and Pal aci os's
case remanded for resentencing.
CONCLUSI ON

Havi ng considered the other points of error urged by the
Appel lants, we find they have no nerit. Pal aci os's sentence is
VACATED and REMANDED for resentencing. All other convictions and
sent ences are AFFI RVED.
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