IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1394

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
vVer sus

TOMMY ROSS ANDERSQN, SARAH JANE ANDERSON
JERRY WAYNE TI LLEY, AND SUSAN WELLS TI LLEY,

Def endant s- Appel | ees.

Appeals fromthe United States District Court for the
Northern District of Texas

( March 25, 1994 )
Before JOHNSON, JOLLY, and JONES, Crcuit Judges.
E. GRADY JOLLY, G rcuit Judge:

In this appeal, the defendants seek dismssal of their
crimnal indictnent for selling illegal drugs on grounds of double
| eopar dy. They argue that the prior civil forfeiture of the

proceeds from these drug sales constitutes punishnent for the
crimes charged in the indictnent and that the Double Jeopardy
Cl ause precl udes a second puni shnent. The district court, refusing
to buy into the defendants' double jeopardy argunent, denied their
notion to dismss the indictnent. The defendants then filed this

interlocutory appeal. Because we hold that the forfeiture of



unl awful proceeds of illegal drug sales does not constitute
puni shment, we affirmthe district court.
I

In 1990, the Drug Enforcenent Agency, and other authorities,
began an investigation of |arge-scale activities involved in this
case, which had yielded mllions of dollars in drug proceeds. On
July 25, 1991, the governnent filed a conplaint for «civil
forfeiture in rem against certain personal and real property
bel ongi ng to the defendants pursuant to 21 U. S.C. 8§ 881(a)(6) and

(a)(7).t On Cctober 8, 1992, the governnent issued a crimna

The rel evant subsections provide in part:

(a) The followi ng shall be subject to forfeiture to the
United States and no property right shall exist in them

(6) Al noneys, negotiable instrunments, securities, or
ot her things of value furnished or intended to be

furni shed by any person in exchange for a controlled
substance in violation of this subchapter, all proceeds
traceable to such an exchange, and all noneys,

negoti abl e instrunents, and securities used or intended
to be used to facilitate any violation of this
subchapt er

(7) Al real property, including any right, title, and
interest (including any | easehold interest) in the
whol e of any lot or tract of | and and any appurtenances
or inprovenents, which is used, or intended to be used,
in any manner or part, to conmt, or to facilitate the
comm ssion of, a violation of this subchapter :

21 U.S.C. §8 881(a)(6) and (a)(7) (1988).

The governnent all eged that the personal property forfeited was
ei ther the cash proceeds of drug sales or traceable to those
pr oceeds.



i ndictment charging the defendants for the various drug crines
commtted from 1986 to 1991. On February 5, 1993, the four
defendants in this case entered into a stipulated forfeiture
agreenent with the United States. They agreed to forfeit
significant amounts of cash, certificates of deposit, autonobiles,
and ot her personal property with a total value of approximtely
$650, 000. Based on the stipul ated agreenments, the district court,
on February 8, entered final judgnent of forfeiture wwth respect to
the personal property; however, the court stayed forfeiture
proceedi ngs with respect to defendants' two hones pendi ng out cone
of the crimnal trial.2 On April 7, the defendants filed a notion
to dism ss the indictnment on grounds that they were bei ng subjected
to nmultiple punishnents for the sane crines in violation of the
Doubl e Jeopardy d ause. The defendants argued that they had
al ready been "puni shed" for the sane drug trafficking in the civil

forfeiture proceeding. The district court rejected the argunent

2The final order of forfeiture did not specify whether the
cash, securities, and other personal property constituted
proceeds of illegal activities or personal property used in drug
trafficking. The conplaint sought forfeiture under 21 U S.C. 8§
881(a)(6) of proceeds and property traceable to proceeds of
illegal drug sales, and under 8§ 881(a)(7) of real property used
to facilitate drug trafficking. By arguing on appeal that the
personal property forfeited was the proceeds of illegal drug
trafficking or directly traceable thereto, the defendants have
wai ved any argunent that the forfeited property was anythi ng but
proceeds. See In the Matter of Texas Mirtgage Servs. Corp., 761
F.2d 1068, 1073-74 (5th Cr. 1985).




and denied the notion.?3 The defendants then filed this

interlocutory appeal pursuant to Abney v. United States, 431 U S

651, 97 S.Ct. 2034, 52 L.Ed.2d 651 (1977).
|1
The Double Jeopardy Clause prohibits nore than one

"puni shnment" for the sanme offense.* North Carolina v. Pearce, 395

us 711, 717, 89 S.&. 2072, 2076, 23 L.Ed.2d 656 (1969). The
pending crimnal trial inthis case, if it results in a conviction,
woul d, of course, subject the defendants to punishnment. Thus, if
the prior civil forfeiture proceedi ng, which was predicated on the
sane drug trafficking offenses as charged in the indictnent,

constituted a "punishnent,"” the Doubl e Jeopardy C ause will bar the
pending crimnal trial.>®

The Suprene Court has classified a civil sanction for w ongful
conduct as a "puni shnent" under the Doubl e Jeopardy C ause when the
sanction served a traditional goal of punishnent, that 1is,

deterrence or retribution, instead of the renedial goal of

3The district court ruled without the benefit of the Suprene
Court's subsequent decision in Austin v. United States, u. S.
_, 113 s.C&t. 2801, 122 L.Ed.2d 347 (1993).

4U.S. Const. anend V ("[Nor shall any person be subject for
the sanme offense to be twice put in jeopardy of life or
limb . . .").

SRegardl ess of the order of the civil and crim nal
proceedi ngs, the Double Jeopardy C ause will bar the second
sanction if both the first and second sanctions are deened
puni shment. United States v. Sanchez-Escareno, 950 F.2d 193, 200
(5th Gr. 1991), cert. denied, us _ , 113 s .. 123, 121
L. Ed. 2d 78 (1992).




rei mbursing the governnent and society for the costs that result

fromthat wongful conduct. United States v. Hal per, 490 U S. 435,

448-49, 109 S. Ct. 1892, 1902, 104 L.Ed.2d 487 (1989). |In Hal per,
the Suprene Court established the anal ytical nethodol ogy that w |
guide our determnation of whether the civil forfeiture of the
proceeds fromillegal drug sales in this case served a punitive
purpose, or a wholly renedial purpose. As explained below, this
met hodol ogy focuses on the relationship between the anmount of the
civil sanction and the anmount required to serve the renedial
purpose of reinbursing the costs incurred by the governnent and
society as a result of the wongful conduct. W should nmake cl ear,
however, that the sanction in Halper did not involve the proceeds
fromthe crinmes charged and the fact that the property forfeited in
today's case constitutes unlawful proceeds is crucial to our
anal ysi s.

In Halper, 490 U S. at 437-39, 109 S.C. at 1896-97, the
governnment secured the conviction of a defendant on sixty-five
counts of violating the False Cains Act by submtting fraudul ent
nmedi care clains. H s crinmes, however, had only netted him$585 in
excess paynents from the governnent, and the district court
estimted the governnment's costs at $16, 000. Nevert hel ess, the
governnent, in a separate civil action, sought to inpose an
additional penalty of $130, 000. Hal per argued that the civi
penalty constituted a second punishnment on him for the sane

wrongful acts for which he had been crimnally convicted and thus



vi ol ated the Double Jeopardy C ause. Id. at 440, 109 S. C. at
1897. The Suprene Court reasoned that a governnent-inposed
sanction, whether |abelled as "crimnal" or "civil," constituted
puni shnment under the Double Jeopardy Cl ause if--and only if--the

sanction, "as applied in the individual case serve[d] the goals of

puni shnment,"” that is, retribution and deterrence, instead of only
the traditional renedial purpose of reinbursing the governnent for
the costs incurred because of the defendant's wongful conduct.
Id. at 448, 109 S.C. at 1899-1902 (enphasis added). The Court
declined to determ ne whether a sanctionis punitive by focusing on
whet her a defendant subjectively feels the "sting of punishnent.”
Id. at 447, 109 S.C. 1901 n.7. Instead, the Hal per Court exam ned
the civil sanction in that case with a focus on whether it was so
excessive that it was punitive. See id., 490 U S. at 447, 109
S.C. 1902. The Court stated that a civil sanction constitutes
crim nal punishnent only in the "rare case" in which the anount of
the sanction is "overwhel mngly disproportionate"” to the damages

caused by the wongful conduct and thus "bears no rational relation

to the goal of conpensating the governnent for its | oss, but rather
appears to qualify as " punishment' within the plain meaning of the
word." 1d. at 449, 109 S.C. at 1902 (enphasis added). The Court
then renmanded to the district court for a determ nation of the
governnent's actual costs and an application of its rational

relation test. ld. at 452, 109 S.Ct. at 1904.



In United States v. Ward, 448 U. S. 242, 254, 100 S.C. 2636,

2644, 65 L. Ed.2d 742 (1980), the Suprene Court nade clear that the

conpensati on of both the governnent and society are renedi al goals

that a civil sanction nmay serve. The Court stated that a sanction
that bore "absolutely no correlation to any damages sustai ned by
society or the cost of enforcing the aw' would be crimnal. [d.

Thus, under Hal per, we nust classify the civil forfeiture of
the unl awful proceeds of illegal drug sales under § 881(a)(6) as a
puni shnment under the Doubl e Jeopardy Clause if, in this particular
case, the anpbunt of the proceeds forfeited was so great that it
bore no rational relation to the costs incurred by the governnent
and society resulting fromthe defendant's crim nal conduct.

1]

Unli ke the fine inposed in Halper, the forfeiture of proceeds
in this particular case is not so excessive as to render the
relati onshi p between t he anount of the forfeiture and the resulting
costs to the governnent and society irrational. The forfeiture of
proceeds of illegal drug sales serves the wholly renedi al purposes
of reinbursing the governnent for the <costs of detection,
i nvestigation, and prosecution of drug traffickers and rei nbursing
society for the costs of conbatting the allure of illegal drugs,
caring for the victins of the crimnal trade when preventative

efforts prove unsuccessful, lost productivity, etc. See One Lot

Emerald Cut Stones v. United States, 409 U S. 232, 237, 93 S. Ct

489, 493, 34 L.Ed.2d 438 (1972) (stating that forfeiture of



property under the custons |aws serves renedial purpose by
"provid[ing] a reasonable formof |iquidated danages for violation
of the inspection provisions [by] . . . reinburs[ing] the
Governnent for investigation and enforcenent expenses"); Halper

490 U. S. at 444, 109 S.C. at 1900 (stating that costs of detection

and investigation are renedial in nature); Rex Trailer Co. .

United States, 350 U.S. 148, 153-54, 76 S.C. 219, 222 & n.6, 100

L. Ed. 149 (1956) (recogni zing market and societal costs resulting
from wongdoi ng and avoi dance of unjust enrichnment as renedial
purposes); Ward, 448 U. S. at 254, 100 S.C. at 2644 (recognizing
repaynent of dammges to society as renedial).

Al t hough revenue fromillegal drug sales and the cost to the
governnent and society are incapable of exact neasurenent, a
principle recognized in Halper, 490 U.S. at 449, 109 S.Ct. at 1902,
the amount of illicit drug proceeds confiscated in this case do not
appear to be excessive in conparison to the resulting governnenta
and societal costs. Various sources estimate that illegal drug
sal es produce approximately $80 to $100 billion per year while

exacting $60 to $120 billion per year in costs to the governnent

and society. See, e.q., Mrtin WIf, Thinking About Drug

Legi slation, THE FINaNCiAL TiMES (London), Sept. 4, 1989, at 1-19

(estimating drug revenues in the United States to approxi mate $80
billion per year); 134 CoNg Rec. S15,630 (statenent of Sen
Danforth) (estimating drug revenues at $100 billion per year and

the costs to the governnent and society of drugs to total at |east



$110 billion); Drug Abuse Costs to US. My Be 125 Billion

Dol lars--Study, Reuter Library Report, LEXIS, MAJPAP Library,

Sept. 5, 1991 (estimating econom c costs of drug abuse to range

from $60.4 billion to $124.9 billion); see also Rex Trailer, 350

US at 154, 76 S. . at 222 (recognizing that intangible and
i mreasur abl e costs to the governnent are appropri ate consi derations
in determning whether a sanction is renmedial or punitive).?®
Clearly, the above overl appi ng esti mates of proceeds and resulting
costs are not "overwhel m ngly disproportionate” on a national |evel
and, we believe, indicate a rough proportionality between the
$650, 000 sanction and the resul ting governmental and societal costs
inthis case. Thus, if the drug dealers forfeited all the proceeds
of their drug sales, the relationship between the anount of the
proceeds and the resulting governnental and societal costs would
not exhibit the excessive quality found Hal per and would not be
irrational for that reason

Further, in this case, the defendants only forfeited a portion
of the total proceeds that their |arge-scale drug operation
produced over several years, i.e., the proceeds on hand at the tine
of seizure. The amobunt of the forfeiture bears a direct relation

to the specific drug sales that generated those proceeds, but fails

The overlap of the ranges of estimated proceeds of ill egal
drug sales and resulting governnental and societal costs
i ndi cates a rough proportionality in this case in contrast to the
overwhel m ngly disproportionate rel ati onship between the $130, 000
fine and the $16, 585 approxi mati on of governmental costs in
Hal per, 490 U.S. at 437-39, 109 S.Ct. at 1896-97.



to conpensate fully for the wongs done fromall the drug sales.
Thus, instead of roughly approximting the resulting governnental
and societal costs, the instant forfeiture failed to conpensate
fully for the wongs done.

The Suprene Court's recent opinionin Austin v. United States,

_uUusSsS  _ , 113 S .. 2801, 122 L.Ed.2d 347 (1993), does not
af fect our holding today. Austin, UusS at _ , 113 S . at

2803, dealt wth whether forfeitures under 88 881(a)(4)--
conveyances, or neans of transporting drugs such as autonobil es--
and (a)(7)--real estate used in drug transactions--constituted
puni shnment under the Excessive Fines Cause. |In distinguishingthe

civil forfeiture in One Lot Enerald Cut Stones, 409 U. S. at 237, 93

S.Ct. at 493--a double jeopardy case in which a forfeiture was held
not to constitute punishnent--the Austin Court, 113 S.Ct. at 2811-
12, stated that the forfeitures of conveyances and real estate have
no correlation to, or proportionality with, the costs incurred by
t he governnent and soci ety because of the |large and unpredictable
variances in the values of real estate and conveyances in
conparison to the harminflicted upon governnent and soci ety by the
crimnal act. Unlike the real estate forfeiture statute that can
result in the confiscation of the nost nodest nobile home or the
stateliest mansion, the forfeiture of drug proceeds wll always be
directly proportional anount of drugs sold. The nore drugs sold,
the nore proceeds that will be forfeited. As we have held, these

proceeds are roughly proportional to the harm inflicted upon

-10-



governnment and society by the drug sale. Thus, the | ogic of Austin

is inapplicable to 8§ 881(a)(6)--the forfeiture of drug proceeds.

-11-



|V

Even absent the rational relation test of Halper, we would
nevertheless be required to hold that the forfeiture of the
proceeds fromillegal drug sales does not constitute punishnent
because of the inplicit and underlying premse of the rationa
relation test: The nature of the forfeiture proceeding may
constitute punishnment because it involves the extraction of
lawfully derived property from the forfeiting party. | ndeed,
under the comon |law, "property was a right derived from society
whi ch one lost [through forfeiture] by violating society's [aws."
1 WLLIAM BLACKSTONE, COWENTARIES ON THE LAWS OF ENGLAND "299, 4 id. at
"382.

When, however, the property taken by the governnent was not
derived fromlawful activities, the forfeiting party | oses nothing
to which the |aw ever entitled him Unlike the $130,000 fine in
Hal per, 490 U S. at 438, 109 S .. at 1896, the forfeiture of
approxi mately $650,000 of illegal proceeds does not punish the
def endant because it exacts no price inliberty or lawfully derived
property from him The possessor of proceeds fromillegal drug
sal es never invested honest |abor or other lawfully derived
property to obtain the subsequently forfeited proceeds.
Consequently, he has no reasonabl e expectation that the law w |
protect, condone, or even allow, his continued possession of such
proceeds because they have their very genesis inillegal activity.

See generally, Lucas v. South Carolina Coastal Council, u. S

-12-



., 112 S.Ct. 2886, 2894, 120 L.Ed.2d 798 (1992): Penn

Central Transp. Co. v. New York Cty, 438 U S. 104, 124, 98 S. C

2646, 2659, 57 L.Ed.2d 631 (1978). In short, the wongdoer has
nothing, at l|east nothing to which the law entitles him to |ose
fromthe possible confiscation of the proceeds fromhis crimna
trade. Thus, we believe the forfeiture of proceeds fromillegal
drug sales is nore closely akin to the seizure of the proceeds from
the robbery of a federal bank than the seizure of lawfully derived

real property. See Caplin & Drysdale, Chartered v. United States,

491 U. S. 671, 626, 109 S.Ct. 2646, 2652-53, 105 L. Ed.2d 528 (1989)
(stating that "the governnent does not violate the Sixth Arendnent
if it seizes . . . robbery proceeds, and refuses to permt the
def endant to use themto pay for his defense . . ." because, "[t]he
money, though in [the defendant's] possession, is not rightfully

his"); see also Rex Trailer, 350 U S. at 153, 76 S.C. at 222 n.6

(stating that civil sanction may serve to avoi d unjust enrichnent).
Consequently, instead of punishing the forfeiting party, the
forfeiture of illegal proceeds, much |ike the confiscation of
stolen noney from a bank robber, nerely places that party in the
lawfully protected financial status quo that he enjoyed prior to
| aunching his illegal schenme. This is not punishnent "within the
pl ai n neaning of the word." Halper, 490 U.S. at 449, 109 S.Ct. at
1902.

-13-



\%
Accordingly, we AFFIRM the district court's denial of the
def endants' notion to dism ss because the Double Jeopardy C ause
does not bar the crimnal prosecution of the defendants.

AFFI RMED.
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