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DeEMOSS, Circuit Judge:

The district court below rendered several sunmmary judgnments
inthis nmulti-party case arising out of two consecutive | eases of
railroad property. W affirmtwo of the court's rulings, reverse
one of them and affirmthe court's denial of a request for

attorney's fees.



In 1956, the Texas & Pacific Railway Conpany (TPRC) |eased
real property located in Forth Worth, Texas, to Harbi son-Fi scher
Manuf acturing. Upon entering the |and, Harbison-Fischer built
several buildings on the | eased property. The |ease provided
t hat Har bi son-Fi scher would renove its plant and equi pment within
30 days of the termnation of the | ease and that, if Harbison-
Fischer failed to do so, TPRC could acquire title to the plant
and equi pnent by notifying Harbi son-Fi scher within 30 days. The
| ease did not specify what would be the state of title in the
event the lessor failed to give the notice to acquire title. The
M ssouri Pacific Railroad Conpany (MOPAC) |ater acquired TPRC,
maki ng MOPAC the | essor under the | ease agreenent.

On Decenber 12, 1983, Har bi son-Fi scher notified MOPAC t hat
Har bi son- Fi scher was termnating the | ease effective January 14,
1984. On Decenber 29, 1983, MOPAC acknow edged Har bi son-
Fischer's termnation notice and requested that Harbi son-Fi scher
renove its property by January 14, 1984. Har bi son-Fi scher,
however, never renoved its plant. MOPAC, neanwhil e, never
notified Harbison-Fischer that it elected to acquire title to the
abandoned pl ant and equi pnent. At sone point the follow ng year,
a machine tools conpany entered the abandoned property w thout a
| ease and began operations. MOPAC | earned of the operations and
in January 1985 sent a letter to Bill Mns, the conpany's head,
instructing himto vacate the prem ses.

MOPAC t hen | eased the plant and equi pnment to Custom Wre
Manufacturing in July 1987 for a termof one year, with automatic

renewal on an annual basis. The conprehensive, ten-page |ease



provided, inter alia, that CustomWre would conply with federal
environnental | aws and be responsi ble for any costs associ ated
with the rel ease of oil and hazardous substances. The |ease al so
permtted MOPAC to re-enter and re-possess the property in the
event Custom Wre defaulted. Finally, the | ease authorized MOPAC
to take title to the plant and equi pnment and sell it if Custom
Wre failed to renove it upon term nation of the |ease. The

| ease neither referred to the MOPAC/ Har bi son-Fi scher | ease nor
condi tioned any of the parties' rights and obligations upon

Har bi son- Fi scher's approval.

The plant eventually was destroyed by fire in 1987 which
either created or aggravated an environnental hazard. In
Novenber 1989, MOPAC sued Har bi son-Fi scher in Texas state court
for various tort clains and for breach of contract due to
Har bi son-Fi scher's failure to renove the plant. Two days |ater,
Har bi son- Fi scher sued MOPAC and Custom Wre in a different state
court for a declaratory judgnent on both its | ease with MOPAC and
MOPAC s | ease with Custom Wre. Harbison-Fischer al so sued MOPAC
and Custom Wre for attorneys' fees. The two suits were

consolidated in state court in February 1990.

The record does not indicate whether the fire occurred
before or after CustomWre signed the | ease with MOPAC. Custom
Wre presumably would not enter a | ease for property that had
been destroyed by fire. |In fact, the parties obviously
recogni zed the possibility of a fire because the MOPAC Cust om
Wre | ease contained a "Fire Damage Rel ease" cl ause, whereby the
parties acknow edged the property was "in dangerous proximty" to
railroad tracks and that "there will be constant danger of injury
and damage by fire, and the Lessee accepts this Lease subject to
such danger."



I n August 1992, Harbi son-Fi scher noved for summary judgnent
agai nst MOPAC and Custom Wre. Harbison-Fischer asserted that
(1) MOPAC s clains against it were barred by Texas's four-year
statute of limtations on contracts, and (2) the MOPAC/ Custom
Wre | ease established that CustomWre -- and not Harbi son-
Fischer -- was |iable for any clainms relating to the denolition
of the plant. CustomWre filed its own summary judgnent notion
in Septenber 1992, arguing that Harbison-Fischer was not a party
to the MOPAC/ Custom Wre | ease and, therefore, had no standing to
assert that CustomWre is liable for danmages.

In October 1992, before the state trial court had ruled on
Har bi son- Fi scher's and Custom Wre's sunmary judgnent notions,
MOPAC anended its petition, deleting the contract cause of action
agai nst Har bi son-Fi scher but adding an action for recovery of
envi ronnental renedi ation costs.? Harbison-Fischer then renoved
the case to federal court because MOPAC s action for renediation
costs arises under federal |law. Recognizing that Harbi son-

Fi scher and Custom Wre had not answered MOPAC s anended
petition, the federal district court ordered the parties to
answer and re-file their respective sumary judgnent notions.?3

Har bi son- Fi scher at the sane tine noved for |eave to anmend

its notice of renoval because the state court had granted summary

2Fort Worth had ordered MOPAC to denolish the plant and
remedi ate the site.

3The order to answer MOPAC s anended petition was nade
pursuant to FED. R Qv. P. 15(a), whereas the order to re-file
the summary judgnent notions was made pursuant to LocaL R 5.2(a).



judgnent in favor of Harbison-Fischer as to MOPAC s state | aw
tort clains against Harbi son-Fischer.* In an attenpt to secure
the benefit of the state court's decision (which was nade
subsequent to Harbi son-Fischer's original notice of renoval),
Har bi son- Fi scher sought to anmend its notice renoval to stress
that it intended to renove only MOPAC s environnental renediation
claim The federal district court, however, denied Harbison-
Fischer's notion, noting additionally that the state court's
deci si on was neani ngl ess because it was rendered after Harbi son-
Fi scher had properly renoved the case.?®

I n Decenber 1992, the district court granted Harbi son-

Fi scher's sunmary judgnment notion as to MOPAC on the basis of

limtations but denied its notion as to Custom Wre. The court

al so deni ed Harbi son-Fi scher's cl ai m agai nst MOPAC and Custom
Wre for attorneys' fees. The court granted Custom Wre's
summary judgnent notion agai nst Harbi son-Fi scher. The court then
entered final judgnent for Harbison-Fi scher and Custom Wr e,
stating that MOPAC and Har bi son-Fi scher, respectively, take
not hing on their clai ns.

The followi ng nonth MOPAC noved for a new trial, asserting
that the scope of Harbison-Fischer's summary judgnent notion had

been limted to MOPAC s state |law clains and that MOPAC s

“Concurrent with its notion for leave to anend its renova
noti ce, Harbison-Fischer alternatively filed a notion to remand
the state | aw cl ai ns.

The district court al so deni ed Harbi son-Fischer's notion to
remand the state |aw cl ai ns because "pi eceneal renmand" woul d be
"I nappropriate.”



envi ronment al renedi ati on clai mhad been reserved for further
deli berations. The district court denied MOPAC s notion for a
new trial.® MOPAC now appeals the court's summary judgnment for
Har bi son- Fi scher. Harbi son-Fi scher appeals the court's summary
judgnent for CustomWre and the court's denial of its claimfor
attorneys' fees.
.
We review a summary judgnent de novo, applying the sane

standard as the district court. D.E.W, Inc. v. Local 93,

Laborers' Int'l. Union, 957 F.2d 196 (5th Cr. 1992). Therefore,

summary judgenent is appropriate "if the pleadings, depositions,
answers to interrogatories, and adm ssions on file, together with
the affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgnent as a matter of law" Feb. R Qv. P. 56(c). 1In
reviewing the facts contained therein, we draw all inferences in

a light nost favorable to the nonnoving party. MCarty v. United

States, 929 F.2d 1085, 1089 (5th GCr. 1991).
L1l
We begin our analysis by reviewing the district court's
summary judgnent for Harbison-Fischer as to all of MOPAC s
clains. For reasons that are apparent below, we wll separate
our discussion of the state law tort clains fromthe

environnental renediation claim

SHar bi son- Fi scher al so noved for a new trial, but only if
the court granted MOPAC s notion. Once the court denied MOPAC s
noti on, Harbi son-Fi scher's notion becane noot.
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A

MOPAC first argues that the district court inproperly
grant ed Harbi son-Fi scher summary judgnent as to its state | aw
tort clainms because Harbi son-Fischer insufficiently pleaded an
essential elenment of its case with which it had the burden of
proof at trial. Specifically, MOPAC argues that because
Har bi son- Fi scher asserted that MOPAC s clainms were barred by
[imtations, which is an affirmative defense, Harbison-Fi scher
bore the burden of establishing when MOPAC s causes of action
accrued. MOPAC had three outstanding tort clains when Harbison-
Fi scher noved for summary judgnent: (1) continuing trespass, (2)
conti nui ng nui sance, and (3) interference with contract.’

MOPAC recogni zes that its breach of contract action was
barred by Texas's four-year contract statute of Iimtations but
asserts that the four-year statute becane irrel evant once the
contract claimwas deleted. The proper limtations period, MOPAC
asserts, is the separate tort limtations period. MOPAC
essentially argues that Harbison-Fischer failed to neet its
burden by relying on the contracts limtations period rather than
the torts limtations period. Thus, it concludes, the district
court's ruling that MOPAC s clains were "barred by limtations"
was i nappropriate. MOPAC s argunent is not wthout nerit.

Notw thstanding its clains to the contrary, Harbi son-Fi scher

never outlined to the court the applicable torts statute of

The interference with contract claimspecifically alleges
t hat Har bi son-Fi scher frustrated MOPAC s ability to sell its
property when Harbi son-Fi scher refused to renove the buil dings.
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limtations or explained why, in its opinion, MOPAC was barred by
such imtations. Because it asserted a |limtations defense,
Har bi son- Fi scher bore this burden at the summary judgnent stage.

But Har bi son-Fi scher's om ssion does not require us to
reverse the district court's sunmmary judgnent at this point.
Al t hough the court based its summary judgnent for Harbi son-
Fischer on limtations, Harbison-Fischer provided an alternative
basis for granting its notion: |ack of ownership. Specifically,
Har bi son- Fi scher argued that before its burden of establishing
its affirmative defense arose, MOPAC had to nake a threshold
show ng that Harbi son-Fi scher owned the buil di ngs when the
damages occurred.

We agree with Harbison-Fischer's analysis. MOPAC s three
state-law tort clains are prem sed on the assunption that
Har bi son- Fi scher, in fact, owns the buildings that gave rise to
MOPAC s tort clains. Harbison-Fischer clearly cannot be |iable
for trespass or nuisance for buildings that it does not own.
Simlarly, Harbison-Fischer's refusal to renpove the buil di ngs
cannot make it liable for contract interference when it does not
own the buildings and, therefore, has no duty to renove them
Omership, in other words, is a necessary el enent of each of

MOPAC s cl ai nB. See, e.qg., Cty of Arlington v. City of Fort

Wrth, 873 S.W2d 765, 769 (Tex. Ct. App. 1994); Allen v.
Virginia H Il Water Supply Corp., 609 S.W2d 633, 635-36 (Tex.

Ct. App. 1980). MOPAC woul d have had the burden of proof at

trial to establish that el enment, regardl ess of whether Harbi son-



Fi scher satisfied its own burden, i.e., the affirmative defense
of limtations.

The appropriateness of the district court's sumary judgnent
therefore narrows to a question of whether Harbi son-Fi scher
tendered sufficient evidence to denonstrate that no genui ne issue
of material fact existed as to whether it owned the buil dings.

To show that it no | onger owns the buil dings, Harbison-Fi scher
submtted various itens in conjunction wth its summary judgnent
notion. Harbison-Fischer asserts that its evidence establishes,

if anything, that MOPAC -- and not Harbi son-Fi scher -- owns the

bui | di ngs.

Har bi son- Fi scher points to three itens, the first being the
August 1992 affidavit of George Stowe, Harbison-Fischer's vice
presi dent of manufacturing. Stowe states that Harbi son-Fi scher
had not occupi ed the prem ses since February 1984 and that, since
t hen, nunerous individual s contacted Harbi son-Fi scher about
| easing or purchasing the property from MOPAC. Stowe further
states that in each instance, Harbison-Fischer disclainmd any
ownership interest in the buildings and referred the individuals
to MOPAC.

Second, Har bi son-Fischer relies on MOPAC s eviction letter
in January 1985 to Bill Mns, the head of the nachine tools
operation that had occupi ed the buildings without consent. MOPAC
advi sed M ns that because "there is no | ease agreenent between
the respective parties, you are unlawfully trespassi ng upon these

prem ses."” MOPAC ordered M ns to vacate the buil dings and warned



himthat it would seek any costs incurred to forcibly renove him
and his conpany's bel ongi ngs.

Third, and nost inportantly, Harbison-Fischer points to the
MOPAC/ Custom Wre | ease as evidence that MOPAC -- not Harbi son-

Fi scher -- owned the buildings. The July 1987 |lease, inter alia,

provided for CustomWre to | ease fromand pay rent to MOPAC for
use of the buildings, to maintain proper care of the buil dings,
to pay taxes on the buildings, and to refrain fromsubletting the
buil dings. The |ease also permtted MOPAC to re-enter the
prem ses in the event that Custom Wre defaulted. Harbison-
Fi scher argues that the MOPAC/ Custom Wre | ease, conbined with
the Stowe affidavit and the eviction letter to M ns, denonstrate
t hat MOPAC assuned dom nion and control over the buil dings and,
hence, becane the owner. Accordingly, Harbison-Fi scher
concl udes, MOPAC now is estopped fromattenpting to establish
Har bi son- Fi scher as the owner.

MOPAC failed to respond to Harbison-Fischer's notion for
sunmary judgnent in federal district court® and thus never

directly rebutted Harbison-Fischer's notion and acconpanyi ng

SMOPAC, rather linply, argues that it believed a response
was not necessary because, when the district ordered Harbi son-
Fi scher and Custom Wre to re-file their notions for summary
judgnent, the court did not require MOPACto file a response.
MOPAC contends that the response it filed to Harbison-Fischer's
summary judgnent notion in state court was sufficient. The
district court correctly points out that "there would have been
no poi nt what soever in having [Harbison-Fischer] and [ Cust om
Wre] refile their notions in accordance wwth the Local Rules if
[ MOPAC] was not required to respond.” Notw thstandi ng MOPAC s
maj or procedural m stake, the district court bel ow granted
Har bi son- Fi scher summary judgnent on the nerits. W therefore
will reviewthe issue on the nerits.
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evi dence. MOPAC cl ai ns, however, that a genuine issue of
material fact as to ownership still existed at that point because
of the termnation provision in the MOPAC Harbi son- Fi scher | ease,
whi ch Har bi son-Fi scher also had submtted with its notion. The
provision clearly states that MOPAC woul d take title to the
buildings only if Harbison-Fischer failed to renove themafter
expiration of the |ease and, shortly thereafter, MOPAC notified
Har bi son-Fi scher that it (MOPAC) had elected to take title.
MOPAC notes that it never elected to take title to the buil dings.
Consequent |y, MOPAC argues, ownership of the buildings has al ways
remai ned wi th Harbi son-Fi scher.

We agree with Harbi son-Fischer that, based on its conduct
begi nning in January 1985, MOPAC now i s estopped from asserting
t hat Har bi son-Fi scher still owns the buildings. Under Texas | aw,
"the principle of quasi-estoppel precludes a party from
asserting, to another's disadvantage, a right inconsistent with a

position he has previously taken." Enochs v. Brown, 872 S. W 2d

312, 317 (Tex. C. App. 1994). The doctrine applies in those
cases where it would be unconscionable to allow a person to
mai ntain a position inconsistent wwth one in which he accepted a

benefit. Stuebner Realty 19 v. Cravens Road 88, Ltd., 817 S. W2d

160, 164 (Tex. C. App. 1991). The effect of estoppel is to
prevent the assertion of what would ot herwi se be an unequi vocal

right. LaRue v. LaRue, 832 S.W2d 387, 391 (Tex. C. App. 1992).

The MOPAC/ Custom Wre |l ease in particular |eads us to concl ude
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that MOPAC i s estopped from denyi ng ownershi p of the buil dings.
The | ease required CustomWre to:

(1) pay MOPAC $500 a nonth rent from Septenber 1987 to
March 1988, and then $2,000 a nonth thereafter;

(2) pay any taxes |evied upon the buildings during the
course of the | ease;

(3) refrain fromsubletting the buildings or assigning the
| ease;

(4) paint the buildings with a color satisfactory to MOPAC,

(5 submt to MOPAC for approval any proposed additions to
or alterations of the buildings; and

The | ease al so established two conditions precedent, other than
expiration of the |lease, that would allow MOPAC to reenter the
prem ses:

(1) CustomWre fails to renediate any portion of the
prem ses that burns;® and

(2) CustomWre defaults on the | ease.

G ven the broad benefits MOPAC afforded itself in the |ease,
it cannot now claimthat it does own the buildings to the
di sadvant age of Harbi son-Fischer. |f MOPAC believed then, as it
so vigorously asserts now, that Harbison-Fischer owned the
bui l dings, then it would have nade reference to that fact and
conditioned the Custom Wre | ease on Harbi son-Fischer's right of
ownership. But the MOPAC/ Custom Wre | ease nentions neither
Har bi son- Fi scher's all eged ownership interest nor the

MOPAC/ Har bi son- Fi scher lease. It is wholly unconditional and

°This provision also permtted MOPAC, upon reentry, to
remedi ate the property itself and then seek rei mbursenment from
Custom Wre.
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noticeably silent as to any prior |essor/lessee relationship
bet ween MOPAC and Har bi son- Fi scher.

Even though summary judgnent was granted on the basis of
limtations, we can affirmthe district court on the alternate

grounds asserted below. See, e.q., Harbor Ins. Co. v. Uban

Constr. Co., 990 F.2d 195, 199 (5th G r. 1993) ("A grant of

summary judgnent may be affirned on a | egal basis not ruled upon
below. "W may affirmeven in situations in which the district
court's ruling was incorrect, as long as the result was

proper.'") (quoting Texas Refrig. Supply, Inc. v. FDIC 953 F. 2d

975, 980 (5th Cr. 1992)). Accordingly, we hold that because no
genui ne issue of material fact existed as to ownership of the
bui l dings, the district court's sunmary judgnment for Harbi son-
Fi scher on MOPAC s state law tort clains was appropriate.
B

We now take up the issue of MOPAC s environnental
remediation claim?® MOPAC argues that the district court's
summary judgnent for Harbison-Fischer on that claimwas inproper
because Harbi son-Fischer had limted its sunmary judgnment notion
to just the state lawtort clains. MOPAC, in fact, argues that
Har bi son- Fi scher probably was as surprised as MOPAC when the
district court ruled that MOPAC take nothing on all of its clains

agai nst Har bi son-Fi scher. MOPAC points to the notion itself,

IMOPAC al so pl eaded a state environnmental claimagainst
Har bi son- Fi scher, but we cannot gl ean from MOPAC s pl eadi ng the
preci se state environnental claimit has pled. Thus, we wll
treat MOPAC s environnental claimas solely a federal one.
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wher ei n Har bi son-Fi scher stated that the district court should
grant summary judgnent as to MOPAC s "State Law Cains" if it
chose to retain jurisdiction over them MOPAC al so notes that
Har bi son- Fi scher's notion does not address the elenents of a
federal environnmental clai munder the Conprehensive Environnental
Response, Conpensation, and Liability Act (CERCLA), 42 U S.C. 88§
9601-75, and the absence of a genuine issue of material fact as
to each elenent. Finally, MOPAC relies on the parties' joint
status report to the district court in Decenber 1992. The
report, which was submtted two weeks prior to the court's
ruling, states that, with regard to the environnental renediation
claim "[t]he parties estimate that they will need approxi mately
six (6) nonths to determ ne the necessity for joinder of
additional parties."

Har bi son- Fi scher insists that its notion was intended to
cover all of MOPAC s clainms. Like MOPAC, Harbison-Fischer relies
on the wording of its notion. It notes that its notion requested
"a full summary judgnent as a matter of |aw agai nst both MOPAC
and Custom Wre" and al so addressed the issue of hazardous waste
and substances by quoting directly fromthe MOPAC/ Custom Wre
| ease. As for the joint status report, Harbison-Fischer
characterizes it as inconpetent sunmary judgnent evidence because
it was filed after Harbison-Fischer's notion for sumary judgnent
was fil ed.

We agree with MOPAC that Harbi son-Fischer's notion was

limted to just MOPAC s state |aw clainms. The novant has the

14



initial burden of denonstrating the absence of material fact

i ssues. Abbott v. Equity Goup, Inc., 2 F.3d 613, 619 (5th Cr.
1993). Harbison-Fischer failed to neet that burden. |Its notion
neither delineates the precise elenents of MOPAC s environnent al
remedi ati on cl ai mnor even attenpts to denonstrate how no genui ne
issue of material fact exists as to any of them As for

Har bi son- Fi scher's contention that the notion requests a "ful

summary judgnent," that sentence immediately follows the sentence
wher ei n Harbi son-Fi scher refers to the "State Law Clains." W
construe the juxtaposition of these phrases to nean that
Har bi son- Fi scher sought summary judgnent only as to all three of
MOPAC s state law tort cl ains.

We note that our conclusion here is consistent with the
weal th of evidence in the record that speaks to Harbi son-
Fischer's state of mnd at the tine of the court's sumary
judgnent ruling. To begin with, the timng of Harbison-Fischer's
motion is telling. Harbison-Fischer filed its notion in Decenber
1992, less than three weeks after the state trial court notified
the parties that it had granted Harbi son-Fi scher summary judgnent
on MOPAC s tort clains. To secure the benefit of that ruling,
Har bi son- Fi scher naturally attenpted to remand MOPAC s state
clainms to the state court and, in the event the federal district
deni ed Har bi son-Fi scher's request, sought a simlar ruling from
the federal court.

The timng of the joint status report is equally telling.

The report was filed on Decenber 14, 1992, ten days after

15



Har bi son- Fi scher noved for summary judgnent. The report's
reference to the parties' need for an additional six nonths for

di scovery imedi ately followed a recitation of pending notions in
the case, including Harbison-Fischer's sunmary judgnent notion.
Har bi son- Fi scher alleges on appeal that it noved for summary
judgnent on all of MOPAC s clains. But surely Harbison-Fischer
woul d not have noved for sunmary judgnment on a claimthat it

cont enpor aneously believed required an additional six nonths of

di scovery. As for Harbison-Fischer's claimthat the joint status
report is inconpetent evidence, we note that the controlling tine
i's not when Harbi son-Fischer filed its summary judgnment notion
but when the district court's ruling was made. W have stated
that "our review [of a summary judgnent] is confined to an

exam nation of materials before the |ower court at the tinme the

ruling was made." Nissho-lwai Am Corp. v. Kline, 845 F. 2d

1300, 1307 (5th Gr. 1988). Here, the joint status report, which
was conpiled at the request of the court, was filed two weeks
before the court's summary judgnent ruling. The report therefore
is conpetent evidence, particularly with regard to the scope of
Har bi son- Fi scher's sunmary judgnent notion.

Havi ng concl uded that Harbi son-Fi scher's summary judgnent
notion was limted to MOPAC s state law tort clains, we now
consi der whet her sunmary judgnent for Harbi son-Fi scher on MOPAC s
envi ronnental renedi ation claimwas appropriate. Gven the
limted scope of Harbison-Fischer's request, the only explanation

for the court's ruling is that it chose to grant Harbi son-Fi scher

16



summary judgnent sua sponte, and we will treat the court's ruling
as such. District courts are enpowered to grant summary judgnent
sua sponte, provided the |losing party is on notice that it had to

cone forward with all of its evidence. See Cel otex Corp. V.

Catrett, 477 U S. 317, 326 (1986); Arkwight-Boston Mrs. Mit.

Ins. Co. v. Aries Marine Corp., 932 F.2d 442, 444-45 (5th G

1991). W find that MOPAC had no such notice. First, as we
al ready have concl uded, Harbi son-Fi scher had not noved for
summary judgnent on MOPAC s environnental renediation claim
Second, at the tine of the court's ruling, the parties had not
conduct ed di scovery on MOPAC s renedi ati on cl ai m because it was
| ess than three nonths old. As the joint status report
i ndicates, the parties obviously intended to use the com ng
months to proceed with discovery and join additional parties as
to that claim W therefore conclude that the district court's
sua sponte sunmary judgnent for Harbi son-Fi scher on the
renmedi ati on claimwas inappropriate. !

L1,

We now address the district court's summary judgnent for
Custom Wre on Harbison-Fischer's liability claimagainst Custom
Wre. Harbison-Fischer argues that the MOPAC/ Custom Wre | ease
establishes that Custom Wre -- and not Harbi son-Fischer -- is

I'iable for any environnental renediation costs MOPAC asserts

1Qur ruling here does not nean that summary judgnment for
any party on this claimwll never be appropriate. W nean only
that at this point in the litigation, summary judgnent for
Har bi son- Fi scher is inappropriate.
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agai nst Har bi son-Fi scher. Harbi son-Fi scher notes that the

MOPAC/ Custom Wre | ease clearly provides that, as between MOPAC
and Custom Wre, CustomWre is responsi ble for renedi ation
responsibilities arising during the course of the CustomWre's

| ease. Harbison-Fischer further contends that it has a right to
sue for enforcenent of the MOPAC/ Custom Wre | ease because it is
a third-party beneficiary of that | ease. Harbison-Fischer clains
that once Custom Wre delivered Harbi son-Fischer a copy of the
MOPAC/ Custom Wre | ease in exchange for Harbison-Fischer's
bui I di ng pl ans, Harbi son-Fi scher becane a third-party beneficiary
to the | ease.

Custom Wre responds that the question of third-party
beneficiary status is determ ned by exam ni ng the MOPAC/ Cust om
Wre lease itself. Because the | ease was never intended to
benefit Harbi son-Fischer, Custom Wre argues, Harbison-Fischer
cannot assert third-party beneficiary status. Custom Wre al so
poi nts out that Harbison-Fischer failed to cite any authority for
its proposition that the exchange between Har bi son-Fi scher and
Custom Wre sonehow vested Harbi son-Fi scher with such st at us.

W agree with Custom Wre that Harbison-Fischer is not a
third-party beneficiary under the MOPAC/ Custom Wre | ease and,

t herefore, cannot sue for enforcenent of the |ease. Under Texas
law, a non-party to a contract has a heavy burden when it clains

third-party beneficiary status. RTC v. Kenp, 951 F. 2d 657, 662

(5th Gr. 1992). The claimnt nust show that (1) it was not

privy to the contract, (2) the contract was actually made for the

18



claimant's benefit, and (3) the contracting parties intended for

the claimant to benefit fromthe contract. Hellenic Inv., Inc.,

v. Kroger Co., 766 S.W2d 861, 864 (Tex. Ct. App. 1989). As for

the question of intent (i.e., the second and third elenents), we
begin with the presunption that parties contract for thensel ves
and that a contract will not be construed to benefit a third
party unless the contracting parties clearly intended to do so.

Tal man Hone Fed. Sav. & Loan Assoc. V. Anerican Bankers Ins., 924

F.2d 1347, 1351 (5th Cr. 1991). W have scoured the
MOPAC/ Custom Wre | ease to find any such intent and can find
none. The | ease never nentions Harbison-Fischer, particularly
wth regard to the allocation of renediation responsibilities.
Furt hernore, Harbison-Fischer fails to cite any authority for its
novel theory that the exchange between Harbi son-Fi scher and
Custom Wre vested Harbison-Fischer with third-party beneficiary
status. Because no genuine issue of material fact existed as to
Har bi son- Fi scher's status, we conclude that the district court's
summary judgnent for Custom Wre on Harbi son-Fi scher's clai mwas
appropri ate. 12
| V.
Finally, we address Harbison-Fischer's claimfor attorney's

fees. Harbison-Fischer failed to cite authority -- below or on

12\\6 stress that our ruling here is limted to Harbison-
Fischer's claimthat CustomWre is |liable to MOPAC for
remedi ati on, here and now, based on the MOPAC/ Custom Wre | ease.
We therefore are not precluding MOPAC and/ or Harbi son-Fi scher, if
they so choose, fromjoining CustomWre pursuant to CERCLA as
t hat cl ai m proceeds.
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appeal -- for its claim and we decline to find any on its
behal f. The court's denial of Harbison-Fischer's request was
proper .

V.

Accordingly, for the reasons stated above, we AFFIRMthe
district court's sunmary judgnent for Harbi son-Fi scher on MOPAC s
state law tort clains, REVERSE and REMAND for further proceedi ngs
the court's sunmary judgnment for Harbi son-Fi scher on MOPAC s
federal environnmental renediation claim AFFIRMthe court's
summary judgnent for Custom Wre on Harbison-Fischer's liability
claimpursuant to the MOPAC/ Custom Wre | ease, and AFFIRM t he

court's denial of Harbison-Fischer's request for attorney's fees.
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