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Bef ore GOLDBERG, JONES and DUHE, Circuit Judges:

EDITH H JONES, G rcuit Judge:

Andrew Gaston's last nonents on earth were passed in the
hal | way at A. Maceo Smith H gh School in Dallas, Texas. He was hit
inthe head by a stray bullet shot during a nel ee instigated by the
killer, non-student Drunestic Contreal Brown. The question before
this court is whether Gaston had either (1) a constitutional right
not to be placed in danger of deadly violence while at school or
(2) a nore general constitutional right to sone |level of
affirmative protection while at school. Despite our synpathy for
Andrew s untinely death, we find no constitutional danmage renedy
available to his famly.

The 8§ 1983 case! filed by Gaston's father against Dallas

State | aw causes of action were also pled in the conplaint,
but they were dism ssed on the basis that Texas |aw i ndi sputably
shi el ds school districts and their enployees fromthis kind of
liability. The conplaint did not assert any cl aimfounded on the
Texas constitution.



| ndependent School District and Donni e Breedl ove, the principal of
Smth Hgh, was dismssed for failure to state a claim
Fed. R Cv.P. 12(b)(6). The skeletal pleadings, our only guide to
the facts, reveal fewdetails of the incident in which Gaston di ed.
They state that the assailant Brown sonehow rode a school bus? to
Smth H gh on the norning of COctober 23, 1991. Brown went onto
canpus and into the high school building although he was not
wearing a student |ID badge required in sone of DI SD s schools.
Further, Brown <carried a concealed handgun, which was not
di scovered because the netal detectors placed by DI SD at the school
were not being used. Brown then created a disturbance, causing
students—al |l egedly without the aid of school enployees—+to attenpt
toevict him Gaston was tragically inthe line of fire when Brown
shot his gun.

The district court's conscientiously reasoned di sm ssal rested
on three pivotal elenents of a 8§ 1983 claim?® First, the court
hel d, Gaston had no affirmative constitutional right to protection
by DI SD whil e he was at school. Second, because plaintiff had not
pled that DI SD s actions, custom or policy caused Gaston's deat h,
DI SD could not be held constitutionally liable. Third, plaintiff
had not pled facts sufficient to overcone principal Breedlove's

assertion of qualified immunity. This court may affirm the

2DISD is quick to point out that it did not run the school
bus—that service was contracted out to a private conpany.

3Thi s opi nion discusses only the 8§ 1983 cl ai m because the
district court ruled correctly on the other issues asserted by
appel | ant.



dismssal for failure to state a claimonly if "it appears "beyond
doubt that the plaintiff can prove no set of facts in support of

his claimwhich would entitle himto relief."’ Hai nes v. Kerner,
404 U. S. 519, 520-21, 92 S.Ct. 594, 596, 30 L.Ed.2d 652 (1972)
(quoting Conley v. G bson, 355 U S. 41, 45-46, 78 S.C. 99, 102, 2
L. Ed. 2d 80 (1957)).

The epidemc of violence in Anerican public schools is a
relatively new phenonenon, but one which has already generated
consi der abl e casel aw. Wet her that epi dem c i nvokes constituti onal
consequences for the innocent, |aw abiding students forced to
attend those school s rai ses grave questions that nust be carefully
anal yzed.

To plead a constitutional claim for relief under § 1983,
Gaston's father had to allege a violation of a right secured to
Andrew by the Constitution or laws of the United States and a
violation of that right by one or nore state actors. Against the
Dal | as | ndependent School District, he had to allege that an
unconstitutional custom or policy of DI SD caused the violation.
See Leffall v. Dallas Indep. Sch. Dist., 28 F.3d 521, 525 (5th
Cir.1994). In this as in other simlar cases, two potential
theories of constitutional liability have been proposed. First, it
may be contended that DI SD and Principal Breedlove "violated
[ Andrew s] constitutional rights by affirmatively creating the
hazardous environnment” in which he attended school. [Id. at 530.
Alternatively, Andrew s father asserts that the state bore Andrew

an affirmative duty of care arising fromthe state's conpul sory



attendance | aws. These theories wll be discussed in turn.
1. State-Created Danger

When state actors know ngly place a person in danger, the due
process clause of the constitution has been held to render them
accountable for the foreseeable injuries that result from their
conduct, whether or not the victimwas in formal state "custody."
This principle has been applied in a nunber of cases from other
circuits. Three cases exenplify the state-created danger theory of
liability. In Whod v. Ostrander, 879 F.2d 583 (9th G r.1989),
cert. denied, 498 U S. 938, 111 S.C. 341, 112 L. Ed.2d 305 (1990),
a police officer arrested a drunken driver and inpounded his car,
| eaving the fermal e passenger al one at night, wthout any neans to
go honme, in a neighborhood known for crimnal activity. She was
raped by a stranger who offered her a lift. 1In Cornelius v. Town
of Hi ghland Lake, 880 F.2d 348 (11th Cr.1989), cert. denied, 494
UusS 1066, 110 S.C. 1784, 108 L.Ed.2d 785 (1990), the state
permtted a prisoner with a violent crimnal history to participate
inawrk programat a nunicipal town hall under the supervision of
an untrained city enpl oyee. He gained access to a knife, abducted
the plaintiff who worked for the city, and held her hostage for
three days. Finally, in KH ex rel. Mrphy v. Mrgan, 914 F. 2d
846 (7th G r.1990), the state renoved a sixteen-nonth-old child
fromher parents' custody and in the next four years shuttled her
anong eleven foster hones, in at least two of which she was
nmol ested or abused. The court held that, if the allegations of the

child s conplaint were correct, state officials could be guilty of



know ngly subjecting her to serious psychol ogi cal damage. See al so
Wiite v. Rochford, 592 F.2d 381, 384-85 (7th Cr.1979) (state
liable for injuries to mnor children left in car on side of busy
hi ghway after state officer arrested the driver). Al t hough
different facts underlie each of these cases, the courts uniformy
held that state actors my be liable if they created the
plaintiffs' peril, increased their risk of harm or acted to render
t hem nore vul nerabl e to danger.*

In contrast to these cases, but not in conflict, stands D.R
v. Mddl e Bucks Area Vocational Technical School, 972 F.2d 1364
(3rd Cr.1992) (en banc), cert. denied, --- US ----, 113 S. C
1045, 122 L.Ed.2d 354 (1993), in which the Third Crcuit held en
banc that a school could not be liable for a series of sexual
assaults allegedly commtted against two female students in the
uni sex bat hroom and a darkroomof the school's graphic arts cl ass.
The abuse all egedly occurred during class, virtually under the eye
of a teacher trainee, two to four tinmes weekly for an entire
senester. Unlike the preceding state-created danger cases,
however, the facts in M ddl e Bucks did not sufficiently denonstrate

that the state placed the plaintiffs in danger, increased their

‘Conpare Salas v. Carpenter, 980 F.2d 299 (5th Cr.1992);
Bryson v. Gty of Ednond, 905 F.2d 1386, 1392 (10th G r.1990) (No
liability of state for deaths of post office enpl oyees shot by
fell ow enpl oyee where respondi ng police officers did not create
t he dangerous situation or worsen decedents' plights); Jackson
v. Gty of Joliet, 715 F.2d 1200, 1206 (7th Cr.1983), cert.
deni ed, 465 U. S. 1049, 104 S.C. 1325, 79 L.Ed.2d 720 (1984)
(police conduct was held not the cause of the plaintiffs
injuries when officer did not know that there were occupants in a
burning car and did not render aid); Brown v. G abowski, 922
F.2d 1097 (3d G r.1990).



risk of harm or nmade them nore vul nerable to danger. A classroom
is not per se dangerous, nor can it ordinarily be expected that
even an undertrained teacher will permt or be ignorant of sexual
nmol estation going on in class. The risk that sonme students would
sexual |y nol est other students during a class was not found to be
foreseeabl e to or known by school officials.?®

The key to the state-created danger cases, and the essence of
their distinction from Mddle Bucks, lies in the state actors'
cul pabl e know edge and conduct in "affirmatively placing an
i ndividual in a position of danger, effectively stripping a person
of her ability to defend herself, or cutting off potential sources
of private aid." Wdeman v. Shall owford Conmunity Hospital, Inc.,
826 F.2d 1030, 1035 (11th G r.1987). See also L.W v. G ubbs, 974
F.2d 119, 121 (9th G r.1992) (state officials know ngly assigned
violent, habitual sex offender to work alone with fenmale prison
enpl oyee and did not informher of the risk). Thus the environnent
created by the state actors nust be dangerous; they nust know it
i s dangerous; and, to be liable, they nust have used their
authority to create an opportunity that would not otherw se have
existed for the third party's crinme to occur. Put otherw se, the
def endant s nust have been at | east deliberately indifferent to the
plight of the plaintiff. See Leffall, 28 F.3d at 531 (no due

process claim stated against school district or officials for

SAnd while the M ddle Bucks decision does not articul ate
this point, it seens self-evident that the plaintiffs could have
conplained to their teacher or their parents, but their pleadings
did not indicate that they attenpted such neans of self-defense.
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holding a high school dance at which a student was shot and
killed).

This court recently noted that no Fifth Grcuit case has yet
predicated relief on a state-created danger theory, Id. at 530-3L1.
Leffall also questioned whether the Suprene Court voiced support
for that theory of constitutional Iliability. | n DeShaney .
W nnebago County Dept. of Social Serv's., 489 U S. 189, 109 S. C
998, 103 L. Ed. 2d 249 (1989), the Suprene Court remarked, "whil e the
state may have been aware of the dangers that Joshua faced in the
free world, it played no part in their creation, nor did it do
anything to render himany nore vulnerable to them"™ 489 U S at
201, 109 S.Ct. at 1006 (enphasis added). Leffall suggested that
the Court was sinply placing in context its broader ruling that the
state had no affirmative duty to the young client of its welfare
depart nent. Rat her than adopt or reject a state-created danger
theory, Leffall found, in the context of a fatal shooting at a
school - sponsored dance, that the school officials |acked the
requi site culpability for a constitutional violation.

The approach of Leffall applies in this case. Even if the
state-created danger theory is constitutionally sound, the
pleadings in this case fall short of the demandi ng standard for
constitutional liability. First, they posit the question whether
the environnent at Smth H gh School was "dangerous." |If for no
ot her reason, the presence of nunerous trained adults would assure
that a school cannot be as dangerous as the nocturnal condition of

the high-crinme neighborhood described in Wod or the prisoner



release program gone awy in Cornelius. No inference of
dangerousness arises sinply fromthe presence of student |D badges
or mnetal detectors; such devices could have been installed
prophylactically, in the absence of any prior trespasses onto
canpus or incidents of crimmnal violence. Mreover, to infer the
exi stence of a dangerous environnent—the condition of § 1983
liability—solely fromthe presence of neasures designed to avert
vi ol ence woul d erect a serious disincentive to their use. The |aw
cannot so turn against its purposes; the use of security devices
should be encouraged, not discouraged. There would have to
all egations at |least of previous crimnal conduct at Smth High
School fromwhich a trier of fact could conclude it was tantanount
to a "high-crine area."

Second, school officials nmust have actually known that Smth
H gh was dangerous to students such as Andrew Gaston. Act ua
know edge of a serious risk of physical danger to the plaintiff has
been a commopn feature of the state-created danger cases. Fromthe
pl eadings in this case, no legitimate inference can be drawn that
school officials mght have been actually aware of a high risk that
an arned non-student invader would enter the canpus and fire a
pi stol random y during school hours.

Appellant's claim also fails the third elenent of the
state-created danger cases. There is no pleading that school
officials placed Gaston in a dangerous environnent stripped of
means to defend hinself and cut off fromsources of aid. There is

no sufficiently culpable affirmative conduct. Andrew went to



school. No state actor placed Andrewin a "uni que, confrontati onal
encounter” with a violent crimnal. Cornelius, 880 F.2d at 359.
No official in the performance of her duties abandoned himin a
crack house or released a known crimmnal in front of his |ocker.
There is no suggestion that the school district or principal
fostered or tol erated anarchy at Smth H gh—+the | D badges and net al
detectors permt the opposite inference. Even if the depl oynent of
such security neasures was haphazard or negligent, it may not be
inferred that the conduct of the defendants rose to the |evel of
deli berate indifference. As in Leffall, the nost that may be said
of defendants' wultimately ineffective attenpts to secure the
environnent is that they were negligent, but not that they were
deliberately indifferent. See also G ahamv. Indep. Sch. D st. No.
-89, 22 F.3d 991, 995 (10th Cr.1994); conpare Salas V.
Carpenter, 980 F.2d 299 (5th Gr.1992). On the contrary, the facts
here pleaded suggest only that Andrew was the tragic victim of
random crimnal conduct rather than of school officials’
del i berate, callous decisions to interpose himin the mdst of a
crim nal |y dangerous environnent. Appellant's conplaint, in short,
does not suffice to plead that Andrew was the victim of
st at e- creat ed danger.
2. Constitutional "Special Relationship"

Al t hough Gaston's death was not a result of an
unconstitutional state-created danger, this does not necessarily
precl ude the broader theory of liability, prem sed on DeShaney, if

a "special relationship" exists between the plaintiff and the



state. In that case, the Suprene Court held that a m nor coul d not
mai ntain a 8 1983 action agai nst Wnnebago County and its soci al
servi ces departnent or enpl oyees for serious injuries inflicted by
his father after a county caseworker returned DeShaney to his
father's custody and all egedly knew or shoul d have known that the
father would be violent. The Court concluded that "a State's
failure to protect an individual against private violence sinply
does not constitute a violation of the Due Process C ause."
DeShaney, 489 U. S. at 197, 109 S.Ct. at 1004. The Court rejected

the contention that a "special relationship," carrying affirmative
constitutional obligations toward the child, existed by virtue of
the social welfare services the state provided. Such affirmative
obligations of care and protection arise only when the state "t akes
a person into its custody and holds himthere against his wll."
ld. at 199-200, 109 S.Ct. at 1005-06 (citing Youngberg v. Roneo,
457 U.S. 307, 317, 102 S. Ct. 2452, 2459, 73 L.Ed.2d 28 (1982)
(institutionalized nentally ill) and Estelle v. Ganble, 429 U. S.
97, 103-04, 97 S . 285, 290-91, 50 L.Ed.2d 251 (1976)
(prisoners)). The district court here concluded, as has every
circuit court that has considered the issue, that DeShaney
forecloses a constitutional claimon behalf of Andrew Gaston for
affirmative protection while at school. See, e.g., Ml donado v.
Josey, 975 F.2d 727, 730-33 (10th G r.1992), cert. denied, --- U S
----, 113 S.C. 1266, 122 L.Ed.2d 662 (1993); Dorothy J. v. Little
Rock Sch. Dist. 7 F.3d 729, 732 (8th G r.1993); DR v. Mddle

Bucks Area Vocational Technical Sch., 972 F.2d 1364, 1369-72 (3rd
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Cr.1992) (en banc), cert. denied, --- US ----, 113 S.C. 1045,
122 L.Ed.2d 354 (1993); J.O v. Alton Community Unit Sch. Dist.
11, 909 F.2d 267, 272 (7th G r.1990).

Qur court recently declined to address whether a "specia
relationshi p" inposes affirmative constitutional duties of care on
public school s. Doe v. Taylor 1SD, 15 F.3d 443, 451 n. 3 (5th
Cir.1994) (en banc ); Leffall, 28 F.3d at 528-29.°

As in Doe and Leffall, we find it unnecessary to decide the
"special relationship" issue in this case. W agree with the
district court's conclusion on sonewhat different grounds than it
expressed. Wiile a persuasive argunent can be nade for applying a
DeShaney "special relationship" in sonme neasure to public school
students who are forced by conpul sory education laws to attend

school and have no choi ce anbng public school s/, even under such a

ln Walton v. Al exander, 20 F.3d 1350 (5th Cir.1994), this
court held that a "special relationship” was created between the
supervi sor of a M ssissippi custodial school for deaf children
and one of the students. The panel opinion has been vacated by
the grant of rehearing en banc. See Fifth G rcuit |Internal
Operating Procedure associated with F.R A P. 35. Additionally,
for the reasons stated in Leffall, Walton is distinguishable.

I't is Texas law that, with few exceptions, students are
required to attend school until they reach the age of 17. See
Tex. Educ. Code Ann. 8§ 21.032 (Vernon 1987 & Supp.1993). See al so
Tex. Educ. Code Ann. 8 21.033 (exenptions from conpul sory
attendance requirenents). Further, Texas |aw requires students
usually to attend the public school, often a nei ghborhood school,
designated by the district. See Tex.Educ.Code Ann. § 21.032(a)
(Vernon Supp.1993). State | aw places the school in |oco parentis
during ordi nary school hours and during the conduct of certain
school activities. See, e.g., Mercer v. State, 450 S.W2d 715
(Tex. G v. App. —Austin 1970, error disnid as noot).

Notw t hstanding simlar laws in other states, four courts of
appeal s have held that a student is not "in custody” within
DeShaney. These courts reason that custody in DeShaney neant
such an involuntary, full-tinme physical restraint and

11



superi ntendence as prevents a person from ot herw se i ndependently
providing for his needs and safety. See Dorothy J. v. Little
Rock Sch. Dist., 7 F.3d 729 (8th Cr.1993); Ml donado v. Josey,
975 F.2d 727, 731 (10th G r.1992); D.R v. Mddle Bucks Area
Vocati onal Technical Sch., 972 F.2d 1364, 1370-72 (3d Cr.1992);
J.O v. Alton Community Unit Sch. Dist. 11, 909 F.2d 267, 272
(7th Gr.1990). Public school attendance is deened "vol untary"
because parents are permtted to wthdraw their students fromthe
public schools. Further, parents remain the principal caretakers
of their children even though they are housed at school for at

| east six to eight hours daily.

The fact is, however, that the state's custody of
children in public schools is nore conprehensive than is its
intervention in famly affairs via noncustodial welfare
services. Such services often invol ve sporadic,
intermttent contact wwth clients on a schedule that may not
be predictable. Social workers provide val uable services to
their un-institutionalized clients, but they cannot and do
not tend to them continuously nor do they necessarily rely
upon state-managed facilities as the |locus of care.

School s, however, take care of children day after day for
years in public facilities. Schools may be said to contro
children's environnents to the sanme or even greater degree
t han state-sponsored foster care services, which have been
hel d, post-DeShaney, to bear affirmative obligations to
their client children. See, e.g., KH v. Mrgan, supra,;
Yvonne L. v. New Mexico Dept. of Human Servs., 959 F.2d 883,
893 (10th Cir.1992).

The argunent agai nst hol di ng that public schools have
"custody," at l|east for sone purposes of protecting their
physi cal wel |l -being, appears to derive less fromlogic than
froma pragnatic desire to limt their legal liability. As
has been shown, students nust attend school and may not
| eave Wi thout perm ssion. To say that student attendance is
vol untary because parents nmay el ect to hone-school their
children or send themto a private school is |lanentably, for
nmost parents, a nyth. See D.R v. Mddle Bucks, 972 F.2d at
1380 (Sloviter, J., dissenting). To intimate that parents
retain effective responsibility for their children's
wel | - bei ng when the school alone nakes critical decisions
regardi ng student safety and discipline is inaccurate. To
suggest that parents sonehow are in a better position than
the schools to protect their children fromthe ravages of
weapons snuggl ed onto canpus during the school day is
cruelly irrational. To hope that students who are unarned
can protect thenselves fromthe depredation of arned
crimnals in their mdst is ridiculous. That parents yield
so nmuch of their children's care into the hands of public

12



legal regine the appellant's claim would not succeed. Andr ew
Gaston's death is attributable to the fortuity that an arned

vi ol ent non-student trespassed on canpus. There can be no
liability of state actors for this randomcrimnal act unless the
fourteenth anendnent were to nake the school s virtual guarantors of
student safety—a rule never yet adopted even for those in society,
such as prisoners or the nentally ill or handi capped, who are the
beneficiaries of a "special relationship" with the state. See,
e.g., Farnmer v. Brennan, --- US ----, 114 S.C. 1970, 128 L. Ed. 2d
811 (1994).

Because of our conclusion that appellant stated no 8§ 1983
claim we need not consider the specific grounds for potential
liability of the principal or Dall as | ndependent School District or
the question of qualified i munity.

For the foregoing reasons, the judgnent of the district court
i s AFFI RMVED.

GOLDBERG, Circuit Judge, dissenting:

The majority in the case before us found that a school

district should not be held responsible for the reasonabl e safety

school officials may well be argued to place upon the
officials an obligation to protect students at |east from
certain kinds of foreseeably dangerous harm during regul ar
school hours.

The author of this opinion dissented in Doe v. Tayl or
| SO, 15 F.3d 443 (5th G r.1994) (en banc ). In suggesting
that the "special relationship" theory of DeShaney may
logically apply to public schools governed by conpul sory
attendance laws, | do not retreat fromny reticence to
expand the scope of constitutional clains, yet | feel
conpel l ed to observe the deficiencies of governing circuit
casel aw.

13



of its students. The nmajority opinion holds that a student cannot
recover from a public school, or school officials, for injuries
sustai ned during school hours. | respectfully dissent.

The district court dism ssed this action for failure to state
a claim according to Federal Rule of G vil Procedure 12(b)(6).
Dismssal is inappropriate unless the reviewi ng court determ nes
that the plaintiff could not recover under any set of facts.
Conley v. Gbson, 355 U S. 41, 45-46, 78 S.C. 99, 101-102, 2
L. Ed.2d 80 (1957); Leffall v. Dallas Indep. Sch. Dist., 28 F.3d
521, 523 (5th Cr.1994); K H ex rel. Mirphy v. Mrgan, 914 F. 2d
846, 847 (7th Cr.1990). For purposes of this review, the court
shoul d assune that the facts alleged in the plaintiff's pleadings
are true. Norman v. Apache Corp., 19 F.3d 1017, 1021 (5th
Cir.1994).

The limted pleadings in this case sketch a rough i nage of the
"transformati on of our public schools frominstitutions of |earning
into crucibles of disaffection marred by increasing violence from
whi ch angui sh and despair are often brought to homes across the
nation." Gahamv. Indep. Sch. Dist. No. 1-89, 22 F.3d 991 (10th
Cir.1994). Andrew Gaston, an innocent fifteen-year-old student,
was shot in the head and killed while in the halls of A Maceo
Smth H gh School. Drunestic Contreal Brown, a non-student, took
a school bus to get to the school, entered the school building,
created a disturbance, and ultimately fired the shot that killed
Gast on.

While this story would be tragic in any school, the trauma i s

14



magni fied in this case by the apparent ineptitude and feckl essness
of the school district and school officials in ensuring student
safety. School policy required students to purchase school
identification badges, but there was no one to check them The
school also had netal detectors on the prem ses, but they were
packed away i n boxes. The majority opinion refuses to acknow edge
that these security neasures were ainmed at preventing the precise
i ncident that transpired on Cctober 23, 1991. The purpose of these
measures i s clear and self-evident. The |ID badges were intended to
control the presence of non-students on canpus, not to serve as
usel ess decoration. The netal detectors were intended to elimnate
t he presence of weapons on t he school grounds, not to consune space
and col | ect dust |ike nuseumpi eces. The target of these detectors
are the guns and knives fueling the violence in our schools.!?
Both of these security neasures were inadequately enpl oyed,
and Brown was able to conmt his fatal deed. If the school had not
conpletely disregarded its security neasures, Brown m ght have been
prevented fromroam ng the school halls and his gun m ght have been

detected. Indeed, this lawsuit m ght never have materialized, and

!Because this case was dism ssed prematurely, the plaintiff
was not permtted to devel op additional evidence relating to the
aggregate state of affairs at the school. Inferences of safety
and dangerousness require a fact-finder to exam ne and wei gh
additional evidence relating to the aggregate state of affairs at
the school. Recognizing the nature of the security neasures at
A. Maceo Smth Hi gh School does not necessarily conpel an
i nference of dangerousness, as the majority seens to suggest. An
obj ectively safe school m ght inplenent security neasures to
mai ntain and safeguard its security and reputation. The purpose
of atrial is to permt a fact finder to draw i nferences based on
evi dence adduced through the di scovery process.

15



Gaston would have finished his studies at A Miceo Smth Hi gh
School .

The majority and the district court concluded that the
pl eadings did not sufficiently allege facts or present a |lega
basis for recovery. | respectfully disagree on both counts.

The conplaint inthis case all eges sufficient facts to survive
a Rule 12(b)(6) attack. In dismssing this case, the district
court relied in part on Streetman v. Jordan, 918 F.2d 555 (5th
Cir.1990). The district court essentially held that the plaintiff
did not allege facts with sufficient specificity to overcone the
hei ght ened pl eadi ng requi renent for 8§ 1983 cl ains. See Streetnan,
918 F.2d at 557. However, the Supreme Court invalidated the
hei ghtened pleading requirenent in Leatherman v. Tarrant County
Narcotics Intelligence & Coordination Unit, --- US ----, 113
S.C. 1160, 122 L.Ed.2d 517 (1993). Leat herman held that
plaintiffs in 8 1983 cases need only neet the pl eadi ng requirenents
established in Federal Rule of Gvil Procedure 8(a). 1d., --- U S.
at ----, 113 S.Ct. at 1161. Qur system of pleading has evol ved
fromthe ancient systemof the forns of action to the nodern notice
pl eadi ng standard. We should not return to the feudal days of
m croscopi ¢ anal ysis of pleadings, but rather enbrace the present
and future. The plaintiff's pleadings need only adunbrate the

evi dence expected in the prosecution of the case. Thus,

"[t]he issue is not whether a plaintiff wll ultimtely
prevail but whether the claimant is entitled to of fer evidence
to support the clains. Indeed it nay appear on the face of

the pleadings that a recovery is very renote and unlikely but
that is not the test."
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Taylor v. Ledbetter, 818 F.2d 791, 794 n. 4 (11th Cr.1987), cert.
denied, 489 U S. 1065, 109 S. C. 1337, 103 L.Ed.2d 808 (1989)
(citing Scheuer v. Rhodes, 416 U. S. 232, 94 S.Ct. 1683, 40 L. Ed. 2d
90 (1974); MIler v. Stannore, 636 F.2d 986 (5th Cr.1981);
Johnson v. Wells, 566 F.2d 1016 (5th G r.1978)). This case should
not be prematurely dism ssed and the plaintiff should be permtted
to devel op evidence to support his clains. O her courts have
uphel d anal ogous clainms. See e.g., Waechter v. School Dist. No.
14- 030, 773 F. Supp. 1005, 1010 (WD.Mch.1991); Lichtler v. County
of Orange, 813 F. Supp. 1054 (S.D.N. Y.1993); Pagano v. Massapequa
Publ i c Schools, 714 F. Supp. 641, 643 (E.D.N.Y.1989); cf. Taylor v.
Ledbetter, 818 F.2d 791, 793 (11th Cr.1987).

The majority posits and refutes two potential theories for
recovery in this case. | find the majority's application of the
facts to each theory problematic.

| .

The majority recogni zes that under the due process clause of
the Fourteenth Amendnent, a state actor is held accountable for
foreseeable injuries when it creates or permts a dangerous
si tuation. See Salas v. Carpenter, 980 F.2d 299, 309 (5th
Cir.1992). This principle has been |abeled the state-created
danger doctrine. Although the plaintiff's pleadings set forth the
requi site elenments of a state-created danger claim the mgjority
not only refuses to find them but also denies the plaintiff the
opportunity to denonstrate the state-created danger at A Maceo

Smth H gh School on Cctober 23, 1991.
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The majority distills three elenents that constitute the
state-created danger doctrine fromprior cases. The first el enent
is whether the environnent was dangerous. The second is whether
the state actors knew the environnent was dangerous. The fina
element is whether the state actors created an opportunity that
woul d not ot herwi se have existed for the injury to transpire. The
requisite allegations in the pleadings will be exam ned bel ow.

The state forced Gaston to attend A. Maceo Smith H gh School
through its conpul sory education |laws. See Tex. Educ. Code Ann. 8§
21.032(a) (Vernon 1987 & Supp.1993). The mgjority points out that
to claim Gaston attended school voluntarily is to deny reality.?
See Mgjority Op. at 780-81, n. 7; DR by L.R v. Mddle Bucks
Area Vo. Tech. School, 972 F.2d 1364, 1380 (3rd G r.1992)
(Sloviter, CJ., dissenting), cert. denied, --- US ----, 113
S.C. 1045, 122 L.Ed.2d 354 (1993) ("The conpul sory nature of
public school attendance is not |essened by the fact that a few
fortunate students have the option to attend private school or be

educated at hone.").® A Maceo Smith H gh School was arguably

2Thus, this court's decision in Leffall is clearly
di stingui shable fromthe instant case. Leffall v. Dallas
| ndependent Sch. Dist., 28 F.3d 521 (5th Cr.1994). W are not
attendi ng an after-school dance in this case, where students nust
pay for the privilege to attend, as was the case in Leffall. In
this case, we are attending school, studying our books, and
attendance i s nandatory.

3The Supreme Court has gone further, stating that
"[l1]aw reaches past formalism And to say a teenage
student has a real choice not to attend her high school
graduation is formalistic in the extrene."

Lee v. Wisman, --- U S ----, ----, 112 S.Ct. 2649, 2658,
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dangerous on COctober 23, 1991. Wiile schools may not be per se
dangerous, the plaintiff should be given an opportunity to prove
that A, Maceo Smth H gh School was dangerous. The very limted
di scovery in this case reveals past instances of school violence.
Addi ti onal evidence and testinony mght have further indicated
danger ousness. * The fact-finder, after a trial, should have
consi dered the evidence and determ ned whether A Maceo Smth Hi gh
School was dangerous or safe on Cctober 23, 1991.

Wt hout factual devel opnment, we should not pass with finality
on the know edge and |evel of culpability of the school district
and officials in this case. The mpjority's interpretation of
"actual know edge" seens too «cranped in view of § 1983
j urisprudence. The Suprene Court and this court have held that
liability may attach to the state through inaction or nonfeasance
as well as through action and nal feasance. Canton v. Harris, 489
us 378, 390, 109 S . 1197, 1205, 103 L.Ed.2d 412 (1989)
(holding that a failure to pronulgate a policy may denonstrate

del i berate i ndi fference and be grounds for liability under § 1983);

120 L. Ed. 2d 467 (1992).

“The nere presence of trained adults on school grounds does
not negate the potential dangerousness of the school. |[If trained
i ndividuals were deliberately indifferent to the plight of the
students, the school m ght be as dangerous or nore dangerous than
if they were not present. The parents may have relied upon the
presence of trained adults, and therefore not pressed for
additional security neasures. "Failing to act may, under certain
ci rcunst ances, be nore detrinental than acting." Taylor by and
t hrough Wal ker v. Ledbetter, 818 F.2d 791, 800 (11th C r.1987);
see also P.L.C. v. Housing Authority, 588 F.Supp. 961
(WD. Pa. 1984) (holding that a duty arose through detrinenta
reliance).
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Doe v. Taylor Indep. Sch. Dist., 15 F.3d 443, 454 (5th G r.1994),

cert. denied, --- U S ----, 113 S.C. 1066, 122 L. Ed. 2d 371 (1993)
("We ... hold that a school official's liability arises ... when
the student shows that the official, by action or inaction,

denonstrates a deliberate indifference to his or her constitutional
rights.") (enphasis supplied).®> W stated in Gonzalez v. Ysleta
| ndep. Sch. Dist. that
"[t]he "deliberate indifferent' requirenent permts courts to
separate om ssions that "anount to an i ntentional choice' from
t hose t hat are nmerely "unintentionally negl i gent
oversight[s]." "
996 F. 2d 745, 756 (5th Cir.1993) (enphasis supplied) (quoting Rhyne
v. Henderson County, 973 F.2d 386, 392 (5th Cir.1992)); see also
Salas v. Carpenter, 980 F.2d 299, 307 (5th G r.1992). The
del i berate indifference standard is a high legal threshold,® used

to di stinguish sinple negligence fromthe type of willful blindness

that is so extrenme that it qualifies as active conduct for

°See generally, Actionable Inaction: Section 1983 Liability
for Failure to Act, 53 Univ.Chi.L. Rev. 1048 (1986).

5The deliberate indifference standard is difficult to neet
for several reasons. One reason is to prevent the Fourteenth
Amendnent from becomng a "font of tort law " Daniels v.
Wlliams, 474 U S. 327, 332, 106 S.C. 662, 665, 88 L.Ed.2d 662
(1986) (citations omtted). Another reason is to protect state
actors from excessive financial exposure. See Canton v. Harris,
489 U.S. 378, 391-92, 109 S.C. 1197, 1206, 103 L.Ed.2d 412
(1989). The latter seens to be one of the majority's primary
concerns. See Majority Opinion at 780-81 & n. 7. The proper way
to address this concern is through the use of a high culpability
requi renment and requiring that the deliberate indifference "be
closely related to the ultimate injury."” Canton, 489 U S. at
391, 109 S.Ct. 1206. Insulating deliberately indifferent school
districts and officials by preventing student suits goes to far
to protect the public fisc at the expense of defensel ess school
chi | dren.
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determning culpability. Id. See also Tenkin v. Frederick County
Commrs, 945 F.2d 716, 722-23 (4th G r.1991), cert. denied, ---
US ----, 112 S.Ct. 1172, 117 L.Ed.2d 417 (1992) (citing cases of
deli berate indifference); Shaw by Strain v. Strackhouse, 920 F. 2d
1135, 1145 (3d G r.1990); Wiite v. Rochford, 592 F.2d 381, 385
(7th Gr.1979) (discussing liability based on gross negligence and
reckl ess disregard for the safety of others). The |anguage found
in these opinions denonstrates that the defendants here may be
Iiable under 8 1983 for inaction and failure to obtain know edge
about the school's security. The plaintiff effectively alleged
that the school officials were deliberately indifferent to the
danger at the high school, in that they knew or should have known
about the environnent at AL Maceo Smth H gh School. At this stage
of thelitigation, it is understandable that the plaintiff does not
have an abundance of evidence of the nebul ous nental state of the
officials. Cf. Thornbrough v. Col unbus and G eenville R Co., 760
F.2d 633, 640 (5th G r.1985) (discussing the difficult task of
provi ng defendants' m ndsets). However, that does not justify
denying the plaintiff his day in court to attenpt to show what may
be difficult but still possible to prove. Furthernore, there is no
evidence in this record to support the majority's assertion that
the risk of a non-student invader was unforeseeable by the
def endant s. The majority clainms it is inappropriate to draw an
i nference of know edge from the security neasures in this case,
because such an inference would discourage schools from taking

steps to ensure student safety in the future. However, it is just
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as i nappropriate to draw an i nference of safety fromthese security
measures. Furthernore, the mpjority's position effectively rewards
official 1ignorance and irresponsibility. The courts should
encourage student safety, not half-hearted security policies. In
addition, even wthout an inference of dangerousness or know edge
from these neasures,’ there is a past history of firearns and
vi ol ence at A. Maceo Smth H gh School which, in conjunction with
ot her evidence that mght have cone to |ight through further
di scovery, could have proved whether the school was the dangerous
or safe.® Based on this record, we cannot know whether A. Mceo
Smith H gh School was a paragon of security or a "snake pit."?®
Finally, the mjority requires an extrenme show ng of
affirmative action fromschool officials, as it concludes that the
def endants cannot be |iable because they "did not rel ease a known
crimnal in front of [Gaston's] |ocker." Majority Op. at 779

This position depreciates 8§ 1983.1° |f the majority's logic were

'Such an inference does not require a great leap of faith.
The |1 D badge policy seens to be ainmed at distinguishing students
who bel ong on canpus from strangers, and the netal detectors are
a step in elimnating the presence of weapons from school
grounds. Taken together, these two neasures seemto indicate
that the presence of arned non-students was, or should have been,
foreseeable to the school officials.

8See Answers to Interrogatories. The only discovery allowed
inthis case was in the formof one set of interrogatories.

‘Bowers v. DeVito, 686 F.2d 616, 618 (7th Cir.1982).

°Sonme courts have inplied that the action/inaction
distinction is crucial in determ ning whether the students may
recover for injuries fromthe school districts and officials.
See, e.g., DR by L.R v. Mddle Bucks Area Vo. Tech. School,
972 F.2d 1364, 1373-75 (3d Gr.1992); J.O v. Alton Community
Unit School Dist. 11, 909 F.2d 267, 272 (7th Cr.1990). However,
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foll owed, then a school that was deliberately indifferent to the
risk of fire would be immune to suits for fire related injuries as
Il ong as the principal did not strike the match. This sinply cannot
be true. The state need not be the last link in the causal chain
to be liable for injuries. In Estelle, the Court found a duty for
the state to provide nedical care for injuries that were not caused
by a state actor, but rather through the performance of a work
assi gnnment . Estelle v. Ganble, 429 U S 97, 97 S. C. 285, 50
L. Ed. 2d 251 (1976). |In Youngberg, the Court acknow edged that the
institutionalized patient has a right to nedical care even though
the state did not cause his injuries. Youngberg v. Roneo, 457 U S
307, 102 S.Ct. 2452, 73 L.Ed.2d 28 (1982); see also Lichtler v.
County of Orange, 813 F. Supp. 1054, 1056 (S.D.N. Y.1993) (stating
that a county could liable for student injuries resulting froma

tornado which struck during school hours). |f the state places an

ot her cases have criticized a curtailed and limted vi ew based on
an act/om ssion distinction because it |leads to contrived and
artificial results.

"We do not want to pretend that the |line between action
and inaction, between inflicting and failing to prevent

the infliction of harm is clearer than it is. |If the
state puts a man in a position of danger fromprivate
persons and then fails to protect him it wll not be
heard to say that its role was nerely passive; it is

as much an active tortfeasor as if it had thrown him
into a snake pit."

Bowers v. DeVito, 686 F.2d 616, 618 (7th Cr.1982). See

al so White v. Rochford, 592 F.2d 381 (7th G r.1979) ("[I]t
seens i ncongruous to suggest that liability [under § 1983]
should turn on the tenuous netaphysical construct which
differentiates sins of om ssion and comm ssion."). |ndeed,
the Suprenme Court stated deliberate indifference may result
fromacts or omssions. Estelle, 429 U S. at 104-05, 97
S.Ct. at 291.
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individual in a precarious situation, it cannot avoid liability if
the peril materializes in the formof injury. Foreseeability is a
question of fact and is not to be answered by speculative
concl usi ons.

1.

The majority presents and rejects the notion that a public
school owes its students any duty to maintain a reasonably safe
environnent in which to conduct classes. The nmajority bases this
conclusion primarily on DeShaney v. Wnnebago County Dep't Soc
Serv's., 489 U S. 189, 109 S.C. 998, 103 L.Ed.2d 249 (1989) and
sone circuit cases interpreting DeShaney. However, DeShaney does
not foreclose the possibility of sonme obligation to protect
students from violence in public schools. The DeShaney Court
stated that when the state takes custody of an individual, an
affirmati ve duty arises under § 1983 to ensure the individual's
safety and wel | - bei ng. 489 U. S. at 199-200, 109 S. Ct. at 1005.
Thus, the court's inquiry is tw-fold. The court nust determ ne
whet her Gaston was in state custody, and if so, whether the state
breached its duty to safeguard him

The mpjority found that Gaston was not in state custody.
Determ ning whether an individual is in state custody is typically
acconplished by examning whether the state has isolated the
i ndi vidual from sources of private aid, or when,

"the State by the affirmative exercise of its power so

restrains an individual's liberty that it renders hi munabl e

to care for hinself, and at the sane tine fails to provide for

basi ¢ human needs—e. g., food, clothing, shelter, nedical care,
and reasonabl e safety...."
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DeShaney, 489 U. S. at 200, 109 S.Ct. at 1005 (citations omtted)
(enphasis supplied). A "special relationship" between the state
and the individual arises when the state takes the person in

custody. In this case, the magjority finds that Gaston was not in

1The term "special relationship" has becone talismanic and
conplicated. Archie v. Racine, 847 F.2d 1211, 1223 (7th
Cir.1988). This court has expressly avoi ded determ ni ng whet her
a school has a special relationship with its students. See
Leffall, 28 F.3d at 528-29; Doe v. Taylor I|Independent Sch.
Dist., 15 F. 3d 443, 451 n. 3. Sone courts have noted difficulty
with the concept.

"The contours of what constitutes a "speci al
relationshi p* between a nmunicipality, acting through
its officials, and its citizens are hazy and

i ndi stinct."

Ell sworth v. Racine, 774 F.2d 182, 185 (7th G r. 1985).
However, there are several exanples of special relationships
fromprior cases. See, e.g., Estelle, 429 U S. 97, 103-04,
97 S.Ct. 285, 290-91 (state owes duty to prison innmates);
Youngberg, 457 U. S. 307, 315-16, 102 S.Ct. 2452, 2458 (state
owes duty to nental patients). Indeed, at |east two
circuits have intimated that a special relationship is not
required to find custody or a duty to protect individuals.

"Not hi ng i n DeShaney suggests that state officials may
escape liability arising fromtheir policies nmaintained
in deliberate indifference to actions taken by their
subordinates.... Liability of nunicipal policymkers
for policies or custons chosen or recklessly maintained
is not dependent upon the existence of a "special

relati onshi p’ between the nmunicipal officials and the

i ndi vi dual s harned. "

Stoneking v. Bradford Area School Dist., 882 F.2d 720, 725
(3d Cir.1989) (citing Canton v. Harris, 489 U S. 378, 387,
109 S. . 1197, 1205, 103 L.Ed.2d 412 (1989) and Bordanaro
v. MLeod, 871 F.2d 1151 (1st G r.1989), cert. denied, 493
U S 820, 110 S. . 75, 107 L.Ed.2d 42 (1989)); see also
Jensen v. Conrad, 747 F.2d 185, 194 (4th Cr.1984), as

di scussed in Swader v. Virginia, 743 F. Supp. 434, 439

(E. D. Va.1990) (stating Jensen survives DeShaney) ("a right
to affirmative protection need not be limted by a

determ nation that there was a "custodial relationship.'
The Fox [v. Custis, 712 F.2d 84 (4th Cr.1983) ] court ruled
that a right to protection could arise froma custodial or
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cust ody because he could go hone at the end of the day and he was
not | ocked in a cell. However, "the concept of "custody' is not so
rigid as to be defined only in terns of a prison or nental
hospital ." Swader V. Virginia, 743  F. Supp. 434, 439
(E. D. Va. 1990). ' (Gaston's parents may have been responsi ble for his
food, clothing, shelter, and nedical care, but both Gaston and his

parents relied on the school to ensure his safety so that he m ght

other relationship.") (enphasis original).

12There are many exanpl es of special relationships and
custody in cases applying 8 1983. See e.g., Stoneking v.
Bradford Area School Dist., 882 F.2d 720, 723-34 (3d G r.1989);
Mlonas v. Wllianms, 691 F.2d 931, 942 (10th Cr.1982), cert.
deni ed, 460 U.S. 1069, 103 S.C. 1524, 75 L.Ed.2d 947 (1983)
(finding that juveniles in boarding school in state custody).
Courts have found a duty when the state takes a child fromthe
natural parents and places the child under state supervision in
order to secure an adoption. Giffith v. Johnston, 899 F. 2d
1427, 1439 (5th G r.1990) (a "special relationship [arose] when
[the state] renoved [children] fromtheir natural honmes and
pl aced them under state supervision"); K H ex rel. Mirphy v.
Morgan, 914 F.2d 846, 849 (7th G r.1990); Taylor v. Ledbetter,
818 F.2d 791, 795 (11th G r.1987) (en banc). A duty arises to
protect prison inmates fromother inmates. DeMallory v. Cullen,
855 F. 2d 442, 445 (7th Cr.1988). A special relationship was
found between the state and a confidential informant's wife. G
69 v. Degnan, 745 F. Supp. 254, 265 (D.N. J.1990). See also Fox v.
Custis, 712 F.2d 84, 88 (4th G r.1983) ("[a constitutional right
to protection by the state] may arise out of special custodial or
ot her relationships created or assuned by the state"); Bowers v.
DeVito, 686 F.2d 616, 618 (7th G r.1982); Sinmmons V.
Phi | adel phia, 947 F.2d 1042, 1067 (3rd Cir.1991) (state owed duty
of safety to pre-trial detainee due to custody); Horton v.
Fl enory, 889 F.2d 454, 458 (3d G r.1989) (state owed duty to
suspect in private club based on functional custody by police
officer); Lichtler v. County of Orange, 813 F. Supp. 1054, 1056
(S.D. N Y.1993) ("Since power inplies responsibility, where
governnent al agencies or entities utilize sovereign conpulsion to
exerci se coercive powers, a correlative duty exists of due care
toward those subjected to such conpulsion.").

26



return hone. 13 Thus, this case is analogous to Giffith v.
Johnston, where this court found that the state owed a duty to
children renoved from their hones and placed under state
supervision. 899 F.2d 1427, 1439 (5th Cir.1990).* The parents
clearly entrusted their children's safety to the school district.
| ndeed, state |aw places a school in loco parentis. See Myjority
Q. at 780-81 n. 7. Schools often wuse their role as a

justification for their actions affecting a student's rights. See

3Mal donado v. Josey, 975 F.2d 727, 735 (10th G r.1992) ("
cannot fathom who, other than a teacher or other school staff
menber, is capable of ensuring the "reasonable safety' of
school -children during the school day and cl ass periods.")
(Seynour, concurring).

YOt her circuits have followed this approach in the foster
care context.

"Here, in contrast, the state renoved a child fromthe
custody of her parents; and having done so, it could
no nore place her in a position of danger, deliberately
and wi thout justification, wthout thereby violating
her rights under the due process cl ause of the
Fourteenth Anendnent than it could deliberately and

W thout justification place a crimnal defendant in
jail or prison in which his health or safety woul d be
endangered, wi thout violating his rights either under
the cruel and unusual punishnents clause of the Eighth
Amendnent (held applicable to the states through the
Fourteenth Anendnent) if he was a convicted
prisoner.... In either case the state woul d be a doer
of harmrather than nerely an inept rescuer, just as
the Roman state was a doer of harmwhen it threw
Christians to lions."

K.H ex rel. Mirphy v. Mrgan, 914 F.2d 846, 849 (7th
Cir.1990) (citations omtted). See also Yvonne L. v. New
Mexi co Dep't of Human Serv's., 959 F.2d 883 (10th G r. 1992)
(holding that children in the state's custody are owed an
affirmative duty of protection); Doe v. New York City
Departnent of Soc. Serv's., 649 F.2d 134 (2d Cr.1981),
cert. denied, 464 U S. 864, 104 S.C. 195, 78 L.Ed.2d 171
(1983).
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New Jersey v. T.L.Q, 469 U S. 325, 336-41, 105 S. Ct. 733, 739-42,
83 L. Ed. 2d 720 (1985) (recognizing a school's "need to nmaintain an
envi ronnent in which | earning can take place"); Bethel Sch. Dist.
No. 403 v. Fraser, 478 U S. 675, 684, 106 S.C. 3159, 3164, 92
L. Ed. 2d 549 (1986). Under the rule pronounced by the mgjority
t oday, parents who want to attenpt to protect their children from
any harm will have to take turns standing guard at the schoo

bui | di ng and pl aygr ound.

At this stage in the lawsuit, it is premature to suggest
whet her the alleged failures on the part of the school district and
school officials should be characterized as negligent, grossly
negligent, callously indifferent, or any other | egal | abel inposing
liability. Let us return to our role of reviewng the |law, and
allowthe fact-finder to determne the facts. Pleading strictures
should not be used to prevent cases where the pleadings do not
provide extrenely detailed factualistic assertions. Let us take
steps to ensure that our schools do not becone shooting galleries
or places where crimnals are free to roam and terrorize the
student body. Qur schools should be places of |earning, and

personal safety is a vital conponent of a |earning environnent.
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