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Appeal from the United States District Court for the Northern
District of Texas.

Bef ore W SDOM and H GA NBOTHAM Circuit Judges, KAUFMAN, District
Judge.

FRANK A. KAUFMAN, District Judge:

Plaintiff-Appellant Industrial Indemity Conpany ("IIC")
appeal s fromthe grant of summary judgnent by the federal district
court below in favor of defendants-appellees.! |In that court,
appel l ant al |l eged i nstances of actionabl e negligence, anmounting to
legal nmalpractice, on the part of appellees. Appel | ees
successful ly sought the grant of summary judgnent upon the ground
that appellant's clains were barred by the applicable statute of
[imtations. For the reasons set forth infra, we affirm

| .
The district court, in its Menorandum Order granting sunmmary

judgnent for appellees, set forth the follow ng facts:

"‘District Judge of the District of Maryland, sitting by
desi gnation

The defendants-appellees in the within action are the | aw
firmof Chapman & Cutler, headquartered in Chicago, Illinois, and
fifty of its general partners (hereinafter referred to
collectively as "Chapman").



I n Septenber 1984, [I1C] issued a comm tnent to guarantee
a real estate transaction in Dallas, Texas. Under the
commtnent, |1C undertook to insure paynent of prom ssory
notes that several Texas limted partnerships, related to
Cloyce K. Box ("Box"), planned to issue to institutional
investors. The collateral for the transaction was 494 acres
of land in Frisco, Texas. Box intended to use the funds
obtained fromthis financing to invest in a cenent plant.

I1C s gqguaranty provided that if the makers of the
prom ssory notes, which totaled $120 m Ilion, did not pay them
in full at their maturity date, October 15, 1988, 11C woul d
pay them The |1 C enpl oyees responsible for analyzing the
transaction and its attendant risk to |1 C failed, however, to
perform their wusual underwiting investigation before the
commi t ment was i ssued.

[1ICclains in this suit that by Decenber 1984, when the
policies were to be issued, it realized that the comm tnent
had been obtained by the fraud of its agent FGC Services,
Inc., and other participants in the transaction, primarily
with respect to the value of the collateral.! Representatives
of 11C who travelled to Dallas, Texas[,] in Decenber for the
scheduled closing of the transaction intended, so it is

alleged, to wthdraw from the venture. | nstead, they
attenpted to renegotiate I1Cs conmmtnent. Several changes
wer e made, but when |1 C pushed for additi onal concessi ons, Box
threatened a $150 million lawsuit if it failed to honor its

comm t nent .

L' I'1C has not clained that Chapnman was guilty of any
m srepresentati ons or om ssions.

At this point, 1I1C consulted a Chapman partner, Pau
Kosin ("Kosin"), who was in Dallas to assist wth the
transacti on. According to I1I1C, Kosin advised that Box
appeared to have a neritorious claim and would probably
prevail in alawsuit. |11C maintains that the advice given by
Kosin was incorrect and given wthout proper analysis or
review. Further, I1C alleges that but for Kosin's advice, it

woul d not have issued the subject policies guaranteeing
paynment of the notes.

I1C reviewed this transaction, as well as the others it
had made, throughout 1985 and 1986, thereby incurring costs

for attorneys' fees and other investigative expenses. In
1985, I1I1C termnated its financial guarantee business,
recogni zing in consequence a |loss of $160 mllion. Crum and

Forster ("C & F'"), the parent conpany of I1IC, set up a
di scontinued operations reserve on its books to cover
potential future admnistrative costs and clainms expenses
which mght arise under the different guarantees |1C had
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issued. This reserve included a contingency reserve of $55

mllion for the Frisco transaction which was recorded as a $55

mllion loss on the financial statenents of [I1C s parent

conpany, C & F, and its parent, Xerox Financial Services (a

subsi di ary of Xerox Corporation).

Shortly after issuing the policies, in January 1985, 11C
received a prem um of approximately $4.6 mllion fromthe [imted
partnerships. The prom ssory notes issued by |1 Cwere "zero coupon
notes" which required no interim installnments of principal or
interest and no financial performance or paynent by the makers of
the notes to the holders until October 1988. Upon the notes'
mat uration, the makers conpletely defaulted, Ieaving I1 Cto perform
as required and to pay the holders the full $120 mllion. After so
doing, |1 C foreclosed upon the inadequate real -estate collateral.

I1C, a Californiacorporation, instituted suit in the Superior
Court for San Francisco County, California, on April 6, 1989,
alleging legal nmalpractice by appellees. Appel | ees pronptly
renoved the case to the federal district court for the Northern
District of California based upon the diversity of citizenship
anong the parties. 28 U S C 8§ 1332. The headquarters office of
the law firmof Chapnman & Cutler is located in Illinois, and none
of the partners of that firm who also is naned as a defendant
resides in California. After the said renoval, appellees
successful |y sought transfer of the case fromthe Northern District

of California to the Northern District of Texas pursuant to 28

U S.C 8§ 1404(a)? and nmoved for sunmary judgnent upon the ground

2§ 1404(a) states:
For the convenience of parties and witnesses, in
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that I1Cs action was barred by the applicable statute of
l[imtations.

The "transferee" federal district court in Texas, applying
California choice-of-law case law in the same manner as would the
"transferor" federal district court in California to which this
case earlier had been renoved,® deternmned that either the
California or Texas statute of limtations applied and that, under
either statute, the period for filing suit upon IICs claim had
expired. 11C appeals that conclusion to this Court, asserting that
the district court erred in its invocation of the California and
Texas statutes, rather than the statute of limtations of Illinois,
and that, even under each or both of the California and Texas

statutes, the limtations period had not expired.*

the interest of justice, a district court may transfer
any civil action to any other district or division
where it m ght have been brought.

3See Klaxon Co. v. Stentor Electric Mg. Co., 313 U S. 487,
61 S.Ct. 1020, 85 L.Ed. 1477 (1941).

“ln support of its appeal to this Court in connection with
the limtations issue, I1C has referred inits briefs to several
factual and | egal contentions which appell ees assert, in a notion
to strike filed wth this Court, were not presented in any court
bel ow. Because we determne that the district court correctly
deci ded the question of limtations, whether or not any or all of
I1C s said contentions are sound, we treat appellees’' notion to
strike as noot.

I1C also urges this Court to rule that the district
court mstakenly treated two of appellees' requests for
adm ssion as admtted by II1C, despite IICs claimthat it
previ ously had denied the assertions which were the subjects
of those requests. However, IICreadily admts that, if
this Court affirnms the grant of summary judgnent in this
case, we need not decide that question. Accordingly,
because we do so affirm we do not reach that issue.
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For the reasons set forth infra, and on a de novo review
basis,®> we conclude that the district court below correctly
enpl oyed California choice-of-law principles in determning that
either the California or Texas statute of limtations applies in
this case and in granting summary judgnent for appellees upon the
basis that, under either statute, the limtations period wthin
whi ch appellant could file suit ended before appellant so filed.

1.

The parties agree that the district court correctly
determned that, in this case, California's choice-of-law rules
govern which statute of limtations should apply. See Cowan v.
Ford Motor Co., 713 F.2d 100, 104 n. 6 (5th Cr.1983) (stating that
when a case is "transferred to another federal district court
under 8§ 1404(a), the transferee court nust act as would the
transferor court"); see also KL G oup v. Case, Kay & Lynch, 829
F.2d 909, 915 (9th G r.1987). W also so agree.

The parties also agree that the district court appropriately
recited the test for selecting the applicable statute of
[imtations wunder California |aw California utilizes the "
"governnental interest' approach to questions of conflicts of
laws.”" Inre Aircrash in Bali, 684 F.2d 1301, 1307 (9th G r.1982)
(citation omtted); Ofshore Rental Co. v. Continental G| Co., 22

"The grant of a notion for summary judgnent is reviewed de
novo." Securities & Exchange Commin v. Recile, 10 F.3d 1093,
1097 (5th G r.1993). The appellate court applies "the sane
standard as a district court would enploy under Federal Rule of
Cvil Procedure 56(c)." Abbeville Gen. Hosp. v. Ransey, 3 F.3d
797, 801 (5th Cir.1993); Recile, 10 F.3d at 1097.
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Cal . 3d 157, 148 Cal . Rptr. 867, 869, 583 P.2d 721, 723 (1978). That
approach requires the Court to engage in three discrete steps:

1. To exam ne the substantive lawrelating to [the topic

in question] in [the various jurisdictions at 1issue], to

determne if the laws in th[ose] jurisdictions differ as
applied to this ... transaction;

2. If they do differ, then to determ ne whether [those]
jurisdictions have an interest in having their |aws applied.
I f only one jurisdiction has such an interest, then we do not
have a "true conflict" and we apply the law of that
jurisdiction;

3. If there is a "true conflict" then we proceed, under
the "conparative inpairnment" approach, to determ ne which
jurisdiction's interest would be nore inpaired if its policy
were subordinated to the policy of the other. The conflict
shoul d be resolved by applying the law of the jurisdiction
whose interest would be nore inpaired if its |aw were not
appl i ed.

Liewv. Oficial Receiver and Liquidator, 685 F.2d 1192, 1196 (9th
Cir.1982) (footnotes omtted); see also Waggoner v. Snow, Becker,
Kroll, Klaris & Krauss, 991 F.2d 1501, 1506-07 (9th G r.1993)
"Californiawill decline to apply its own lawto a case brought in
California only if it is shown that another state has a greater
interest in having its law applied."® In re Aircrash, 684 F.2d at
1307; see also Nelson v. Tiffany Industries, Inc., 778 F.2d 533,
534 (9th Cir.1985).

Enpl oyi ng that test, the parties—and we—agree that the | aws
of California and Texas, on the one hand, and Illinois, on the

other hand, differ with regard to the effect of a limtations

There appears to be sone di ssonance between the affirmative
hue of the "greater interest" standard pronounced in In re
Aircrash and the negatively phrased "inpairnment"” fornulation in
Liew, but any such difference seens nore theoretical and semantic
than real. In any event, in this case we reach the sanme result
regardl ess of the phraseol ogy enpl oyed.
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defense upon IIC s claimin this case.’

It also seens clear that the district court was correct in
concl udi ng that each of the three states possesses sone interest in
the application of its own statute of limtations in this case.
Among the fundanental purposes underlying a state's statute of
limtations is the protection of the resident defendants of that
state and of that state's courts fromthe burdens of dealing with
stale clainms. See Ledesnma v. Jack Stewart Produce, Inc., 816 F.2d
482, 485 (9th Cir.1987); Mirray v. San Jacinto Agency, Inc., 800
S.W2d 826, 828 (Tex.1990); Ashl and Chem Co. v. Provence, 129
Cal . App.3d 790, 181 Cal.Rptr. 340, 341 (1982); Dol ce, 60

‘At the tine when this action was filed, |egal malpractice
suits in lllinois were governed by a statute covering actions
upon unwritten contracts which allowed five years after the cause
of action accrued. See Ill.Rev.Stat. ch. 110, para. 13-205
(1983); Dolce v. Ganberdino, 60 Il1.App.3d 124, 17 |I1I|.Dec. 274,
276, 376 N. E 2d 273, 275 (1978). FEffective January 1, 1991,
I1'linois adopted a statute specifically to deal with cases of
attorney nmal practice. The new statute, which only applies
prospectively, see Gould v. Sachnoff & Weaver, Ltd., 240
I11.App.3d 243, 180 II1I.Dec. 805, 807, 607 N E 2d 1318, 1320
(1992), affords only two years within which aggrieved clients can
bring suit, although it may |iberalize requirenents for suit in
other ways. See IlIl.Rev.Stat. ch. 110, par. 13-214.3 (1991).

California and Texas apparently all ow one and two years
respectively for potential plaintiffs to bring suit based
upon attorney nal feasance. Both parties concede, and the
district court agreed, that, for purposes of the within
case, identical results stemfromboth the Texas and
California statutes. For that reason, the district court
declined, as does this Court, to choose which of those two
states' statutes governs in this case. See, e.g., Fed.
Depos. Ins. Corp. v. Cardinal Gl Wll Servicing Co., Inc.,
837 F.2d 1369, 1370 n. 1 (5th Cr.1988); Mller v.
Transanerican Press, Inc., 621 F.2d 721, 724 (5th Cr.1980),
cert. denied, 450 U S. 1041, 101 S.Ct. 1759, 68 L.Ed.2d 238
(1981). The sole question for decision centers on whet her
I[llinois's interest in applying its | aw outwei ghs the
interests of either and both of California and Texas.
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[1l.App.3d 124, 17 I111.Dec. at 277, 376 N E.2d at 276; Davies V.
Krasna, 14 Cal.3d 502, 125 Cal.Rptr. 705, 712, 535 P.2d 1161, 1168
(1975). California possesses a plausible interest in the
litigation given the fact that the instant case arose in a court
| ocated in California. As the subsequent renoval of this action to
federal district <court in California was predicated upon
diversity-of-citizenship jurisdiction, notwthstanding the fact
that it subsequently was transferred to a federal court in Texas,
California is regarded as the forumstate.® See, e.g., KL Goup,
829 F. 2d at 915; Cowan, 713 F.2d at 104 n. 6. |1C s incorporation
in California also may play a role in evaluating California's
degree of interest, although, as I1IC would be harned by the
application of its state's |laws (see the discussion infra in Part
11 of this Qpinion), California's interests m ght be better served

by the application of Illinois's statute.® Texas also has an

8 \While the processing of the claimin this case woul d
affect a federal and not a California court, a federal court
sitting in diversity applies "governnental interest' analysis as
would a California court."” Ledesma, 816 F.2d at 485 n. 4.

°A state has an "interest in allowing its residents to
recover for injuries sustained in a state that woul d recogni ze
their claimas tinely." See Ledesma, 816 F.2d at 485. But cf.
Janes v. Bell Helicopter Co., 715 F.2d 166, 172-73 n. 6 (5th
Cir.1983) (noting that "California courts have tended to apply
the law of the place of the injured's domcile" in order to aid
recovery for injuries, but adding that that approach tends to
apply only to "injured plaintiffs suing for personal injuries, as
opposed to a commercial" plaintiff). In any event, the interest
of a state in the application of its own particular statute of
limtations on behalf of a resident plaintiff is weaker than if
that interest stemed fromthe invol venent of a resident
defendant. See Ledesma, 816 F.2d at 485 (stating that the fact
that plaintiffs reside in California "weaken[s] the forumstate's
interest in [applying] its own statute of limtations" in
conparison to an earlier decision which involved a California
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interest in this litigation in that the underlying transaction
givingrise tothis action occurred withinits borders and at | east
sone of the negligent acts or om ssions all eged agai nst appell ees
transpired there as well. Finally, Illinois can denonstrate an
interest in applying its statute of limtations in the |ight of the
domciles there of appellees and of the possibility that sonme of
the all egedly negligent acts and/or om ssions took place, at |east
in part, in that jurisdiction.®® Additionally, IIC asserts an
IIlinois interest, which it contends is reflected in the statute of
limtations, inregulatingits attorneys and preventi ng m sconduct.
That assertion will be discussed infra in the context of weighing
the conpeting interests.

It seens apparent fromthe foregoing summary di scussion that
this case involves a "true conflict," Liew, 685 F.2d at 1196, and

therefore requires an eval uati on of which state's interest woul d be

resi dent as defendant).

Appel | ant contends that several of the negligent acts
occurred in Illinois, based upon appellant's seem ngly correct
factual assertions that tel ephone calls fromappellees to IIC
were placed from Chapman & Cutler's honme office in Chicago, and
that appellees' failure to advise IIC (ie. their om ssions)

i kewi se to sonme extent can be grounded in Illinois. Appellees,
in their brief and in a notion to strike filed with this Court,
protest that those assertions represent new argunents not pressed
in any court prior to the within appeal and that the declarations
cited in support of those theories are not part of the summary
judgnent record. Specifically, appellees argue that at no tine
prior to this appeal did I1C raise the possibility that the

clai med negligent acts took place in Illinois and that at no tine
before the present appeal did Il C allege negligent om ssions on
the part of appellees. As nentioned in note 4 supra, this Court
herein affirnms the grant of summary judgnent even in the face of
appel lant's additional contentions and therefore regards
appel l ees' notion to stri ke as noot.
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nmost inpaired by the application of another state's statute.
L1l

Californiaseens to mani fest countervailing considerations in
the within case which tug in both the directions of applying its
own statute of limtations and of utilizing that of Illinois. For
exanple, California's inputed desire to assist its resident
plaintiffs in achieving reconpense for their injuries, by applying
what ever statute would allow such recovery, mlitates in favor of
the use of the Illinois statute.' Neverthel ess, one of the primry
goals of a state's statute of limtations, i.e. the dimnution of
burdens upon that state's courts stemmng fromthe prosecution of
old clains, see, e.g., Ledesma, 816 F.2d at 485, as well as
California's status as the forumstate, cuts even nore strongly in
favor of applying the California statute. See Rosenthal v. Fonda,
862 F.2d 1398, 1402 (9th Cir.1988); In re Yagman, 796 F.2d 1165,
1171 (9th Cir.1986), cert. denied, 484 U. S. 963, 108 S.Ct. 450, 98
L. Ed. 2d 390 (1987); Anmerican Bank of Commerce v. Corondoni, 169
Cal . App. 3d 368, 215 Cal .Rptr. 331, 333 (1985).

Texas, despite appellant's vigorous assertions to the
contrary, possesses a powerful interest in encouraging the use of
its statute in this case. The underlying acts from which the
clains of |egal nmal practice arose, nanely the Frisco transactions

between I1C and Box, took place in Texas. The land used as

YHowever, that interest seens to apply nobst strongly in
cases of individual plaintiffs who seek reconpense for sone
personal injury, rather than in situations involving a corporate
plaintiff, as is the situation herein. See note 9, supra.
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collateral was |ocated there, extensive negotiations took place
there, and the closing docunents were signed in Texas. Mor e
inportantly, many of the alleged acts which |1 C clains constituted
mal practice by appellees took place in Texas. Al t hough the
tel ephone calls rendering legal advice to appellant during its
negotiations with Box appear to have originated in Chicago, the
advice was received and discussed in Texas, and the injury
ef fectively seens to have been conpleted in Texas.!? Appellees, by
venturing into the | egal market in Texas through their invol venent
in Texas-based transactions, and by undertaking to represent a
California corporation as client, subject thenselves to the | aws of
those states. In this case, such redounds to their benefit.

The Ninth Grcuit, in Yagman, 796 F.2d at 1170-71, utilized a
simlar analysis in determning the |ocus of the action in that

case. In so doing, the NNnth Grcuit, in construing California's

2Stavriotis v. Litwin, 710 F. Supp. 216 (N.D.I111.1988),
aff'd, Carnel v. Capp & Eisenberg, P.C., 960 F.2d 698 (7th
Cir.1992), is of little or no aid to appellant herein. In that
case, the court determned that the failure to act giving rise to
the suit by a forner client against his attorneys should be
attributed to New Jersey, which was the | ocation of defendants
| aw of fices. See id. at 219. Defendants in Stavriotis admtted
that they provided nost services to plaintiff at their New Jersey
office and were licensed to practice only in New Jersey. The
court in that case stated that, under the "nobst significant
relati onshi p" test which the court enployed as its choice-of-|aw
analysis, the place with "the nost significant relationship to
this action is the place where the conduct causing the injury

occurred.” 1d. Alsoin Stavriotis, the New Jersey | egal
mal practice limtations period was six years, and the Illinois
period was five years, rendering the Illinois Borrow ng Act,

which permtted the use of a foreign statute under certain
circunstances, inapplicable by its own terns because the

ot herwi se applicable foreign (New Jersey) statute was | onger, not
shorter, than that of Illinois. 1d. at 219-20.
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choi ce-of -l aw approach in a defamation case which did not involve
a statute of limtations, stated that, even though the alleged
defamatory remarks were nmade by New York defendants in New York
they were tied nore closely to California, the honme of the
plaintiffs, as "it is the state where the damage to plaintiffs'
reputations, if any, would have occurred.... New York has
"absolutely nointerest inthe  reputation of a California citizen.'
" Yagman, 796 F.2d at 1171 (quoting transcript in that case).
Simlarly here, the damage was incurred by a California plaintiff,
I1C, and stenmmed froma Texas transaction; it borelittle relation
to lllinois.?®

"Texas also has an overriding interest in governing the
conduct of persons situated wthin its borders. Moreover, persons
w thin Texas, regardl ess of whether or not they are citizens, have
a right to rely on and to act in conformty with Texas' |aws.
Hence, Texas has a real interest in seeing its laws applied.”
Becker v. Conputer Sciences Corp., 541 F. Supp. 694, 705
(S.D. Tex.1982).% |In the case at bar, the advice, or |ack thereof,
provi ded by appel |l ees centered around a transaction in Texas for a
client who, during the period in question, was visiting Texas in
order to consunmate or to termnate the deal and therefore

inplicates substantial interests of that state.

BOF course, appellants nmaintain that one of Illinois's
principal interests arises fromits legitimte purpose of
regulating its own attorneys. That contention is discussed
i nfra.

4Becker did not involve a statute of limtations question.

12



Finally, Illinois does possess an interest of its own in the
i nstant proceedings, since Illinois, as do all states, has an
interest in regulating its attorneys. See, e.g., Waggoner, 991
F.2d at 1508; Santos v. Sacks, 697 F. Supp. 275, 284 (E.D. La. 1988).
Nonet hel ess, the question remains as to whether Illinois sought to
acconplish that goal through its statute of limtations. The fact
that, wuntil recently, Illinois did not possess a statute of
limtations specifically addressed to cases of | egal mal practiceis
not fatal to appellant's claim Illinois courts apparently have
construed that state's general statute dealing with unwitten
contracts to apply to cases of |egal malpractice since at |east
1912, see Maloney v. Gaham 171 I1Il.App. 409 (1912), and that
judicial construction, left undisturbed by the |egislature, fairly
can be said to reflect legislative intent in that respect. See
MIller v. Lockett, 98 Ill.2d 478, 75 |1|.Dec. 224, 227, 457 N. E. 2d
14, 17 (1983). In any event, appellant offers no evidence that a
nmotivation to regulate the Illinois bar underlay either the old or
the new Illinois statute; in fact, that new statute shortens the
anmpunt of tinme during which an aggrieved client may bring suit
against an allegedly rem ss attorney, indicating that the statute
perhaps was inpelled by factors other than a desire to extend

greater protection to the public fromerrant |awers.?®

BI'n fact, appellees, in their brief filed with this Court
refer to certain portions of the legislative history of the newy
enacted statute as probative evidence that the change was
noti vated by concerns over the perceived ill effects of excessive
mal practice liability and was intended to shelter attorneys from
stale clains and the public fromincreased attorney fees
associ ated with excessive mal practice premuns. See |lIlinois
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Sone of the acts by appell ees of which appel | ant conpl ai ns, as
well as appellees' purported failure to act, may, of course, be
attributable to the hone office of appellees inlllinois. However,
as expl ai ned supra, the bul k of such attribution seens to |lie nore
appropriately with Texas or California. Accordingly, we look to
California or Texas, rather than to Illinois, |aw as the governing
law in this case.

| V.

Havi ng deci ded that either the California or Texas limtations
statutes apply, we now nust ascertain when appellant sustained
damages from appel |l ees' asserted m sconduct so as to trigger the
running of one or both of those statutes, in order to determ ne
whet her the district court below correctly concluded that, under
either statute, appellant's claimis barred as untinely.

I1Cinsists that it suffered no danmage unti|l Box and t he ot her
conpani es def aul ted upon the notes, at which tine ICCwas forced to
pay the entire $120 million. Appellees offer several alternative
trigger dates, including the date upon which I1C entered into the
allegedly faulty agreenent with Box and his affiliated conpanies,
ei ther because of the nere act of signing that agreenent or due to

the imedi ate financial harmincurred by I1C as a result of that

State Senate, 86th General Assenbly, 106th Legislative Day, at
33-34 (June 21, 1990) (statenents of Sens. Marovitz and

Bar khausen). The cited history also reveals that the new statute
was proposed by the Illinois State Bar Association. 1d. Wile
that fact initself is not controlling, appellant has not
proffered any |l egislative history surroundi ng the adoption of the
new statute which affirmatively supports its position that a
desire further to regulate the bar was a purpose of the | aw
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agreenent®; the date |1 C began accunul ating | egal and ot her fees
as aresult of its investigations, which included an exam nati on of
the Frisco transaction; the closing of II1C s financial guarantee
operations; and the establishnent of a reserve by |1 C s parent,
Crum & Forster, in part to protect against future liability in
connection wth the Frisco deal.

Appel I ant brought suit in the within action on April 6, 1989.
Accordingly, if appellees correctly have identified any of the
above events as trigger dates for the limtations period, IIC s
claimts would be barred under both the Texas and California
statutes, as all of the listed events transpired before April 1987.

Both California and Texas apply simlar rules to determ ne
when a cause of action accrues for purposes of application of their
respective statutes of limtations. For ease of analysis, we take
up each in turn

V.

California |law provides in pertinent part:

(a) An action against an attorney for a wongful act or

om ssion, other than for actual fraud, arising in the

per formance of professional services shall be comenced within
one year after the plaintiff discovers, or through the use of
reasonable diligence should have discovered, the facts
constituting the wongful act or om ssion, or four years from

the date of the wongful act or om ssion, whichever occurs
first.... The period shall be tolled during the tine that any

®That category of harm enconpasses the insufficiency of the
collateral; the failure of appellees to ensure that Box was
required to use the funds generated fromthe transaction to
i nprove and/or to develop the Frisco collateral; the |ack of
recourse to, or indemity from Box or any of his conpanies; the
generally riskier nature of IIC s guarantee as a result of the
above-listed deficiencies; and the consequent drop in val ue of
t he guarantee on the reinsurance narket.
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of the foll ow ng exists:
(1) The plaintiff has not sustained actual injury.
Cal . Giv.Proc. Code 8§ 340.6(a) (Wst 1982).

In this case, appellant contends that no "actual injury"
arose until it was forced to pay in October 1988 (less than a year
before appellant instituted this case in April 1989) the $120
mllion it had guaranteed under the prom ssory notes.?'’

Odinarily, the determnation of the tine when a
plaintiff suffered damages giving rise to a cause of action
for attorney malpractice is a question of fact, but where
there are no triable issues of fact as to when the plaintiff
suffered such danmage then a court nmay determne this as a
matter of |aw.

Johnson v. Sinmonelli, 231 Cal.App.3d 105, 282 Cal.Rptr. 205, 208
(1991).
A determnation of actual injury does not require that the

anount of said damages be ascertained, nor is it necessary that
all or even the greater part of the damages have to occur before
the cause of action arises." " United States v. Qutterman, 701
F.2d 104, 106 (9th G r.1983) (quoting Bell v. Hummel and Pappas,
136 Cal . App.3d 1009, 186 Cal.Rptr. 688, 694 (1982)); see also
Davies, 125 Cal.Rptr. at 713, 535 P.2d at 1169; Budd v. Ni xen, 6

Cal . 3d 195, 98 Cal . Rptr. 849, 852, 491 P.2d 433, 436 (1971). "[I]t

Y"As the district court noted in its Menorandum O der
granting summary judgnent to appellees, "I1C does not dispute
that it had know edge of the facts upon which its claim of
negligence is based in 1984, or at the latest in 1986, after IIC
had at | east twelve attorneys investigate the transaction."”
Consequently, in order to escape proscription under the statute,
because |1 C di scovered the alleged negligence nore than one year
before filing suit, 11 C nust denonstrate that no actual injury
occurred until a later date.
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is the fact and know edge of damage and not the anount thereof that
is required to prove actual injury."” Bennett v. MCall, 19
Cal . App. 4th 122, 23 Cal.Rptr.2d 268, 271 (1993) (citing Laird v.
Bl acker, 2 Cal.4th 606, 7 Cal.Rptr.2d 550, 553, 555, 828 P.2d 691,
694, 696 (1992), nodified, 2 Cal. 4th 1253, cert. denied, --- U S
----, 113 S.Ct. 658, 121 L.Ed.2d 584 (1992)). The injury nust be
"objectively existing and not feigned or nerely specul ative, real
and not imagined.... Asked differently, the question is whether we
can say that, as of the relevant date, a reasonable person would
have considered the injury to be real." Laird v. Blacker, 279
Cal . Rptr. 700, 710 (Cal.App.1991), aff'd, 2 Cal.4th 606, 7
Cal . Rptr.2d 550, 828 P.2d 691 (1992).

The paynents by IIC of attorney fees and other costs in
connection with its investigation of the Frisco transaction and of
possible litigation in connection therewith seem the nost
persuasi ve exanples of the occurrence of actual harm that was
suggested by appellees. See Sirott v. Latts, 6 Cal.App.4th 923, 8
Cal . Rptr.2d 206, 209 (1992). Appellant raises two objections with
regard to considering those fees as harmsufficient to trigger the
limtations period. First, II1C clains that, because it received
approximately $4.5 mllion in premum paynents prior to the
attorney-fee and i nvestigative paynents, it suffered no net loss in
connection with the notes until after the default and thus cannot
be considered to have incurred actual harmuntil that tine. See,
e.g., Heckert v. MacDonal d, 208 Cal . App. 3d 832, 256 Cal . Rptr. 369,
372-73 (1989) (labeling that principle the " "special benefit'
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doctrine"). However, in Sirott, the Court of Appeal of California
expressly rejected that argunent in connection with a limtation
issue in a case involving attorney fees incurred as a result of
all eged mal practice.'® See Sirott, 8 Cal.Rptr.2d at 209 (stating
that "[a] client suffers damage when he is conpelled, as a result
of the attorney's error, to incur or pay attorney fees," even
t hough those fees "did not exceed the ... premumplaintiff would
have been required to pay had he not foll owed def endants' advice").
Second, IIC states that attorney fees are not recoverable
pursuant to California law in this case, thereby elimnating them
from consideration as actual harm I1C contends that only fees
arising under what it terns the third-party tort exception, i.e.
when "a defendant has wongfully made it necessary for a plaintiff
to sue a third person,” may be recovered under California |l aw, not
fees incurred in the "ordinary two-party |lawsuit." Prentice v. N
Anerican Title Guaranty Corp., 59 Cal.2d 618, 30 Cal.Rptr. at 823,
381 P.2d 645, 647 (1963). We agree that if IIC in fact, were

BAppel l ant correctly notes that "[t] he decision of an
internmedi ate appellate state court guides, but is not necessarily
controlling upon, the federal court when determ ning what the
applicable state lawis.”" Wod v. Arnto, Inc., 814 F. 2d 211, 213
n. 5 (5th Cr.1987). However, in this case, we see no reason to
depart fromthe reasoning of the internediate court. See 32
Am Jur. 2d Fed. Pract. & Proced. 8§ 296 (1982) (footnotes omtted):

In determning the law of a state, a federal court
| ooks to the decisions of the |lower state courts as
well as to those of the state's highest court.... [A]
federal court is not free to reject the state rule
nmerely because it has not received the sanction of the
hi ghest state court, even though the federal court
thinks that the rule is unsound in principle or not the
better rule.
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unabl e to recover those fees from appell ees, those fees woul d not
seemto represent actual harmsufficient to confer upon || C a cause
of action and thereby to commence the limtations period. However,
that objection fails for two reasons. The general proscription
agai nst recovery of fees appears to apply only in the context of
fees spent in connection with actual litigation, or at least in
contenpl ati on thereof. See, e.g., UMET Trust v. Santa Mbnica
Medi cal | nvestnment Co., 140 Cal . App. 3d 864, 189 Cal.Rptr. 922, 927
(1983); Prentice, 30 Cal.Rptr. at 823, 381 P.2d at 647. Sone of
the expenditures by I1C involved the allocation of non-attorney
enpl oyees to investigative tasks, and those costs, as well as
others, do not seem to have been solely litigation-related in
nature. ! Furthernore, if any of those fees were spent for the
purpose of evaluating possible litigation against Box and its
affiliates, or against 11 C s agent, FGC Services, those fees i ndeed
may fall withinthe third-party tort exception, as the contenpl ated
litigation would have been necessary only as a result of appellees

negligent conduct. «cf. UVET Trust, 189 Cal.Rptr. at 927 (hol ding

that when a lawsuit by a clainmant against a third party "was not

BAppellant, inits brief filed with this Court, describes
those costs as foll ows:

In 1985 and 1986, enployees of |11 C and its parent
corporations, along with outside attorneys, exam ned
and investigated a nunber of the financial guarantees
issued by I'IC, including the Frisco Policies.... Their
purpose was to | earn nore about the status and val ue of
I1C s collateral, to determ ne whether I1C s rights had
been abused in the Transaction and to assess the
i kelihood of a future clai munder the Policies. The
review al so exam ned Chapnman's role in the Frisco
Transaction and potential, related litigation.
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conpelled or required ... to protect its own interests because of
the wongdoing of" the attorney, the third-party tort exception
does not apply).

For the foregoing reasons, we |ocate the beginning of the
"actual harm" suffered by appellant under California | aw because
of appellees' allegedly deficient |egal advice, with the tinme when
the investigative and |egal fees and expenses were incurred by
appel I ant during 1985 and 1986. 2°

VI .

In Texas, "[t]he prevailing view is that a cause of action
for legal malpractice is in the nature of a tort and is thus
governed by the two-year limtations statute." Black v. Wlls, 758
S.W2d 809, 814 (Tex.App. Dallas 1988); see also WIllis .
Maverick, 760 S. W 2d 642, 644 (Tex.1988). A plaintiff nust suffer
a "legal injury" before a cause of action accrues.? Zdell wv.
Bird, 692 S.W2d 550, 555 (Tex.App. Austin 1985). "The fact that

damage may continue to occur for an extended period ... does not

20Because we concl ude that those fees and rel ated expenses
suffice as actual harmsuffered by I1C, we need not further
consider the validity of the other exanples proffered by
appel | ees.

2lTexas law, like that of California, follows a "discovery
rule" for purposes of the statute of limtations. 1Inre
d easman, 933 F.2d 1277, 1281 (5th Gr.1991). "[T]lhe limtations
period begins to run when the plaintiff discovers or, in the
exerci se of reasonable diligence, should have discovered the
injury."” Id. Thus, in order to contest preclusion under the
Texas statute, appellant nust denonstrate that, despite
appel l ant's know edge of the all eged nmal practice not |ater than
1986, no legal injury occurred until the default of the notes
whi ch did not occur until |ess than one year before appell ant
instituted this action in the California state court. See note
17, supra.
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prevent limtations fromstarting to run. Limtations comrences
when the wongful act occurs resulting in sonme damage to the
plaintiff." Mrray, 800 S.W2d at 828 (enphasis added). %

In Atkins v. Crosland, 417 S.W2d 150, 153 (Tex.1967), the
Suprene Court of Texas stated that "a cause of action sounding in
tort accrues ... notwithstanding the fact that the damages, or
their extent, are not ascertainable until a | ater date" and quoted
wi th approval from54 C J.S. Limtations of Actions § 168, pp. 122-
123, the maxi mthat "the cause of action accrues, and the statute
[of imtations] begins to run, when, and only when, the danages
are sustained." See also Cal. Fed. Mdirtgage Co. v. Street, 824
S.W2d 622, 627 (Tex.App. Austin 1991, wit denied); Zdell, 692

2Appel l ant' s reliance upon the cases of Hughes v. Mahaney
and Hi ggins, 821 S.W2d 154 (Tex.1991), Aduddell v. Parkhill, 821
S.W2d 158 (Tex.1991), cert. denied, --- US ----, 112 S . C
2998, 120 L.Ed.2d 874 (1992), and Gulf Coast I|nvestnent Corp. V.
Brown, 821 S.W2d 159 (Tex.1991), is msplaced. Those deci sions
together set forth the proposition "that when an attorney commts
mal practice in the prosecution or defense of a claimthat results
inlitigation, the statute of Iimtations on the nal practice
claimagainst the attorney is tolled until all appeals on the
underlying claimare exhausted." Hughes, 821 S.W2d at 157.
Gul f Coast applied that stay in the limtations period to include
wrongful foreclosure actions brought against the client as a
result of the attorney's nmal practice. See @ulf Coast, 821 S. W2ad
at 160. The Suprene Court of Texas, in Hughes, explained the
rule as stemmng fromthe desire to allowthe client to avoid
"adopting inherently inconsistent |itigation postures in the
underlying case [against the third party] and in the mal practice
case." Hughes, 821 S.W2d at 156. In this case, no litigation
between 11 C and any of the other parties to the Frisco
transaction has transpired, so cases such as Hughes seem
i napplicable herein. See Hoover v. Gregory, 835 S . W2d 668, 675
(Tex. App. Dallas 1992, wit denied) (commenting that "[w]e
interpret Hughes narrowy as controlling in legal mal practice
cases when a nmal practice suit is brought against an attorney in
the course of litigating the conplainant's underlying claim")
(enphasi s added).
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S.W2d at 558. Nor does Peterson v. Dean Wtter Reynolds, Inc.,
805 S.W2d 541, 549 (Tex.App. Dallas 1991), in which clients were
denied the right to recover attorney fees "expended in prior
litigation with third parties," appear to prevent the fees in this
case fromconstituting actionable injury. At l|least a portion of
the fees incurred by |1 C appear to have been non-legal in nature,
and anot her segnent of the costs do not seemto have been part of
any litigation or anticipated litigation.? |In that context, IIC s
paynments of investigative fees and related costs in 1985 and 1986
provide a sufficient trigger for the Texas statute, as well as for
the California statute.?
VII.

I1C s investigative expenditures and rel ated costs, incurred

during the period of 1985-1986, conprised "actual harni and "I egal

injury" sufficient to commence the running of each and both of

2See note 19, supra.

2\ note that Texas |law nay treat the nere act of signing
the agreenents in the Frisco transaction as injury sufficient to
begin the limtations period. See Anerican Medical Electronics,
Inc. v. Korn, 819 S.W2d 573, 578 (Tex.App. Dallas 1991, wit
deni ed) (asserting that "[t]he initial damage to [plaintiff],
al t hough perhaps nom nal, occurred when its right to receive
prof essi onal and conplete advice fromits attorneys was viol ated"
in connection with plaintiff's decision to sign an assi gnnent
agreenent, and stating that l[imtations began to run when
plaintiff discovered that the advice it had received was
erroneous); see also Zidell, 692 S.W2d at 558 (asserting that
plaintiffs' cause of action against attorney accrued when
plaintiffs acted upon the negligent advice of counsel and signed
a contract which "irrevocably" prevented them "if called upon to
do so," fromperformng an earlier contractual obligation); cf.
Hoover, 835 S.W2d at 673 (construing Atkins and subsequent case
| aw to focus upon "creation and notice of a risk of harm not a
finally established or inevitable harn).
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California's and Texas's limtations periods. Accordingly, because
appel l ant's cause of action was forecl osed by both states' statutes
of limtations, and because we deemsai d statutes, rather than that
of Illinois, to be applicable in this case, we hereby affirmthe
grant of summary judgnent by the district court below in favor of
appel | ees.

AFFI RVED.
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