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Bef ore GOLDBERG H GG NBOTHAM and EMLIO M GARZA, Crcuit
Judges.
GOLDBERG, Circuit Judge:

Jerry D. Holley and Marvin D. Haass appeal their crimna
convictions for various crimes commtted in the course of the
failure of Peoples Savings and Loan Associ ation ("Peoples"). The
appel | ant s have rai sed nunerous i ssues, including challenges to the
sufficiency of the evidence, the jury charge, sone of the district
court's evidentiary and discovery rulings, and the anount of a
restitution order. Although we have considered all of the issues
advanced by Hol | ey and Haass, we will not discuss sone of the nore
meritless points that have been raised. W affirmthe appellants's

convi ctions, but vacate the district court's restitution order.



| . Background

Appel l ants Holl ey and Haass were the co-owners and two of
the principal officers of Peoples, a state chartered, federally
insured financial institution in Llano, Texas. |In 1985, Peoples
was beset by financial difficulties. Specifically, the appellants
were growi ng i ncreasi ngly concerned about the anount of Real Estate
Omed ("REQ')--property to which Peoples had acquired title--that
appeared on Peopl es's bal ance sheets. Peopl es's REQO, acquired
primarily through foreclosure, included two apartnent buildings in
San Angel o, Texas and anot her apartnent building in San Antoni o,
Texas. Because the market val ue of these apartnents was decl i ning,
the appellants wished to sell these properties as soon as possi bl e.
More inportantly, by selling the buildings, the appellants woul d
avoid having to infuse capital into Peoples.? Thus, in md-1985,
Haass and LI oyd Kitchen, an officer of Peoples, opened negoti ations
wth James McO ain, a potential buyer of Peoples's REO

Meanwhi | e, Holl ey and Eil een Marcus, a real estate broker,
entered into an arrangenent to engage in real estate transactions
in and around Dal | as, Texas. Under this arrangenent, Marcus was to
find various properties that she and Hol Il ey coul d purchase and t hen
resell, and Holley was to obtain the necessary financing. |In the

fall of 1985, Marcus raised with Holley the possibility of

!Federal regulations require federally insured financial
institutions such as Peoples to maintain a certain m ni num net
worth. If such an institution has too many troubl ed assets, such
as Peoples's REQ, the institution's net worth can fall bel ow the
required levels. The institution nmay then be required to acquire
addi tional investnents of capital.

2



pur chasi ng the Arapaho Station Shopping Center ("Arapaho Station")
in Richardson, Texas.? Holley denonstrated an interest in Arapaho
Station. Holley and Marcus intended to purchase Arapaho Station
and realize a quick profit by inmmediately reselling the property to
a buyer at a price above what they had paid. Such a transactionis
often called a "flip" of the property. On Cctober 14, 1985, Marcus
signed a contract to purchase Arapaho Station for $5,500,000, but
this contract was never cl osed.

On Novenber 27, 1985, Holley entered into a contract of his
own to purchase Arapaho Station for $5,500, 000. This contract
called for a $100,000 letter of credit as earnest noney. The
anount of earnest noney required was later raised to $110, 000
Meanwhi l e, Dallas real estate agent Jerri Cook showed Arapaho
Station to Jerry Ezell, an enployee of Jim MC ain. Holley then
met with McCain to discuss a flip of Arapaho Station. Mcd ain
becane interested when he learned that the potential profit from
this transaction could be as high as $ 3 mllion.

The other major characters in this case were diff Brannon
and Don Jones. Brannon and Jones owned Security Savings
Association ("Security"), a state chartered, federally insured
financial institution in Plano, Texas. |In 1983, Holley and Haass
entered into an arrangenent wth Brannon and Jones wher eby Peopl es
and Security would nmake personal |oans to the owners of the other

institution without requiring any security or wthout inquiring

2The owners of Arapaho Station at that time were involved in
litigation. The property was controlled by a court-appointed
recei ver who was searching for a buyer for the shopping center.
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into the adequacy of the collateral for the | oans. The purpose of
this arrangenent was to evade regulations that Iimt the anount of
| oans that a savings and |loan can nake to its owners. Sever al
mllion dollars in | oans were extended through this arrangenent.
In 1985, Security also experienced financial difficulties.
One drain on Security's financial condition was a piece of REO
cal | ed Executive Square. Security's ownership of Executive Square
created the sane problens for Security that Peoples's ownership of
its REO created for Peoples. On Decenber 11, 1985, Holley and
Haass net with Brannon and Jones to formul ate an agreenent through
whi ch Peoples and Security could renove sone of their REO from

their books. Also present at this neeting were Peopl es's president

Joel Daniel, Lloyd Kitchen, Jim Mddain, and Jerry Ezell. Under
this agreenent, Peoples would sell its REO apartnents to First
Anmerican Land & Devel opnent, Inc. ("First American"), a conpany

whol |y owned by McCl ain, and extend to First Anerican a |oan for
t he purchase price of those buildings. At the sane tinme, Security
woul d sell Executive Square to First Anerican, also extending a
| oan for the purchase price of that property. To recognize these
deals as the sale of Peoples's and Security's REO applicable
regul ations required First Anerican to provide a 10% down paynent
for each transaction. To satisfy this requirenent, the appellants
and Brannon and Jones agreed that Peoples and Security woul d i ssue
aletter of credit to serve as the down paynent for the sale of the

other institution's REOto First Arerican. At this neeting, the



participants also discussed Holley's planned sale of Arapaho
Station to MC ain.

Later, on Decenber 20, 1985, Holl ey assigned his contract to
purchase Arapaho Station to Cty Goup, Inc. ("Cty Goup"), a
shel | corporation owned by McClain, for ten dollars. Peoples then
i ssued the required $110, 000 earnest noney letter of credit to the
recei ver of Arapaho Station. However, this letter of credit had
not been approved and was not supported by an obligation requiring
City Goup to repay Peoples. That evening, Haass and Md ain
negotiated an illicit "consulting fee" to be paid by MCain to
Hol | ey. Testinony at trial revealed that, during this neeting,
Haass spoke to Holley on the tel ephone about the anpbunt of this
"fee." Further, Haass revealed that Holley had agreed to assign
the fee to himin order to pay debts that Holley owed him At the
conclusion of the neeting between Haass and M ain, MC ain
presented Haass with a letter in which he (McC ain) agreed to pay
Hol | ey $662, 000, purportedly for the assignment of the Arapaho
Station Contract, on the condition that the deal close by January
8, 1986.

The sal e of Arapaho Station did not close on January 8, 1986
as required by the contract. On January 30, 1986, an attorney for
the receiver of Arapaho Station presented the $110,000 |etter of
credit to Peoples for paynent. When the attorney arrived at
Peopl es' s of fices, Joel Daniel tel ephoned Haass and McC ain. Haass
insisted that the letter of credit "couldn't be called [ because] it

wasn't any good." MC ain said that he woul d not rei nburse Peopl es



for the paynent of the letter of credit. Peoples paid the letter
of credit and, the next day, set up a loan on its books to City
G oup to cover the outlay of funds. This supposed |oan was not
supported by any prom ssory note or other specific docunent from
Cty Goup or Md ain.

I n February of 1986, the receiver of Arapaho Station entered
into a contract to sell the shopping center to Cty Goup for
$5, 500, 000. Md ai n abandoned hi s hope of realizing a quick profit
through a flip of Arapaho Station. Instead, the Arapaho Station
transaction and the transaction involving McC ain's "purchase" of
Peopl es' s and Security's REOwere arranged so that, in exchange for
the "purchase" of Peoples's REO apartnents, MO ain would receive
financing fromPeoples for the purchase of Arapaho Station as well
as approximately $ 500,000 in cash. Moreover, Haass agreed that
Mcd ai n need not nmake any paynents on the | oans that his conpanies
recei ved from Peopl es.

These transactions, designed to renove REO from Peopl es's
and Security's bal ance sheets, closed over a three-day period in
February of 1986. Peoples sold its three REO apartnent buil dings
to First American for $11, 020,000, simultaneously |oaning First
Ameri can the purchase price for these buildings. The down paynent
for this purchase was a $1.6 mllion letter of credit issued by
Security and secured by a second deed of trust on the REO

apartnents and on Arapaho Station.® Since the letter of credit

SMcClain testified that the apartnents and the shopping
center were "over-loaned" in conparison to their real value and
that the properties therefore provided no real collateral.

6



down paynent exceeded 10% of the purchase price, Peoples was
allowed to renove the apartnents fromits REO holdings listing. At
the sanme tinme, Security sold its REO property, Executive Square, to
First Arerican for $6.5 mllion. Security also sinultaneously
| oaned First American the purchase price of this building. The
down paynent for the purchase of Executive Square was a $650, 000
letter of credit issued by Peoples. Brannon testified that both
Holl ey and Haass agreed to Peoples's issuance of the $650,000
letter of credit to Security. This letter of credit was secured by
a second deed of trust on Executive Square.*

During the February closing, Gty Goup also purchased
Arapaho Station for $5.5 mllion and i nedi ately resold it to First
Anmerican for the sanme anount. Peopl es | oaned First Anerican
$6, 650, 000 for the purchase of Arapaho Station. MCain and his
conpani es received approximately $500,000 of the |oan proceeds,
including a $220,000 "comm ssion"” paid to Santa Fe Real Estate
Devel opnment Cor poration, a corporation controlled by Mcd ain that
had no role in the transactions. Neither McC ain nor any of his
conpani es contributed anything of value to the transactions.

Peopl es's board of directors approved the issuance of the
$650, 000 letter of credit to Security on February 20, 1986; the
board approved the loans to First Anmerican on March 20, 1986.
Hol | ey and Haass were present at both neetings. Md ain nade no

paynments on the loans that First Anerican received from Peopl es.

“McClain also testified that Executive Square was worth, at
nmost, 50% of the |oan anmount and that it provided no real
collateral for the letter of credit issued by Peopl es.
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On Decenber 29, 1988, Peoples was placed into receivership by the
FSLI C. Texas Asset Trust eventually acquired the assets of Peopl es
and sold the three apartnent buildings and Arapaho Station at a
substantial |oss. Having described these econom c gyrations, we
are now prepared to exam ne how the | aw applies to these financi al
somersaul ts
1. Proceedi ngs Bel ow

In ei ght counts of a nine count federal indictnent, a grand
jury charged Holl ey and Haass with various offenses stemm ng from
t hese transactions. The first count charged the appellants wth
conspiracy under 18 U. S.C. 8 371, alleging that Holl ey and Haass
schened to (1) corruptly demand and agree to receive sonething of
value in connection wth Peoples's business in violation of the
federal bank bribery law, 18 U S.C. § 215, (2) execute a schene to
defraud Peoples in violation of 18 U. S.C. 8 1344, and (3) m sapply
Peoples's funds in violation of 18 U.S.C. 8 657. Count Two charged
Hol | ey and Haass wth bank bribery, alleging that the appellants
corruptly demanded and agreed to receive $662,000 from McC ain in
connection with Peoples's business. Count Three accused Hol | ey and
Haass of executing a schene to conmt bank fraud by agreeing with
the owners of Security--Brannon and Jones--to extend | oans to one
another without inquiring into the collateral for the | oans. This
schene included the agreenent between the appellants and Brannon
and Jones to issue letters of credit for the benefit of each
other's financial institution for the down paynent for the sal e of

the other institutions's REO. Count Four charged Holley with the



fraudul ent issuance of a bank obligation. Counts Five through
Ei ght all eged various acts of m sapplication of Peoples's funds.

After ajury trial, Holley and Haass were each convicted on
the conspiracy count (Count One) and the bank fraud count (Count
Thr ee). Haass was convicted of bank bribery (Count Two), and
Hol | ey was convicted of aiding and abetting this offense. Haass
was al so convicted on three counts of m sapplication of bank funds
(Counts Six, Seven, and Eight) and of aiding and abetting the
m sapplication of bank funds (Count Five).®> The district court
sentenced both nen to serve terns of inprisonnment and ordered t hem
to pay alnost $6 mllion, jointly and severally, to the Federa
Deposit I nsurance Corporation ("FDIC') as restitution. W nowturn
to the appell ants's neanderings and contentions.

I11. The Sufficiency of the Evidence

Hol | ey chal | enges the sufficiency of the evidence to support
his convictions. As always, our assessnent of the sufficiency of
the evidence is deferential to the jury's verdict. W wll affirm
the jury's decision if, "viewng the evidence and the inferences
that may be drawn from it in the light nost favorable to the
verdict, arational jury could have found the essential el enents of

t he of fenses beyond a reasonabl e doubt." United States v. Pruneda-

Gonzal ez, 953 F.2d 190, 193 (5th Cr.), cert. denied, 112 S. Ct.

2952 (1992); Jackson v. Virginia, 443 U. S. 307, 319 (1979). "[I]t

The jury acquitted Holley on the one count of fraudul ent
i ssuance of bank obligations (Count Four) and the one count of
m sapplication of bank funds (Count Eight) with which he was
char ged.



is not necessary that the evidence exclude every reasonable
hypot hesis of innocence or be wholly inconsistent with every
concl usi on except that of guilt, provided that a reasonable trier
of fact could find that the evidence establishes guilt beyond a

reasonabl e doubt." United States v. Stephens, 964 F.2d 424, 427

(5th Gir. 1992).

Holl ey first contends that thereis insufficient evidenceto
support his conviction for aiding and abetting bank bribery. To
sustain a conviction for aiding and abetting in violation of 18
US C 8§ 2, the Governnent nust show beyond a reasonabl e doubt t hat
Hol | ey associated with a crimnal venture, participated in that
venture, and sought by his action to nmake that venture succeed.

United States v. Murray, 988 F.2d 518, 522 (5th Gr. 1993); United

States v. Parekh, 926 F.2d 402, 406 (5th GCr. 1991). Under this

formul ati on of the Governnent's burden, to "associate" nmeans to

"share[] in the crimnal intent of the principal." Mrray, 988
F.2d at 522. To "participate" nmeans to "engage[] in sone
affirmati ve conduct designed to aid the venture." 1d.

The "crimnal venture" that Holley was convicted of aiding
and abetting was Haass's bank bribery. Specifically, the jury
found Holley guilty of aiding and abetting Haass in his
solicitation of a $662,000 "consulting fee" from McC ain. Holley
insists that the evidence failed to show that he knew of or
participated in the solicitation of the Decenber 20, 1985 letter
fromMdCdain promising to pay Holley a fee of $662,000. However,
MCain testified at trial that Haass telephoned Holley and
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di scussed with him the negotiations for and the anmount of the

f ee. The jury was entitled to credit this testinony and concl ude
that Holley thereby aided and abetted Haass's bank bribery. W
affirmHolley's conviction for aiding and abetting.

Hol | ey next argues that there is insufficient evidence to
support his conviction for bank fraud. Again, we disagree. There
was anple evidence that Holley was involved in the agreenent to
extend | oans and letters of credit from Peoples to Brannon and
Jones without inquiring into the collateral for these loans. This
arrangenent exposed Peoples to at least a risk of |oss. Exposing

a financial institutionto arisk of loss is sufficient to support

a bank fraud conviction. United States v. Barakett, 994 F. 2d 1107,

1111 (5th CGr. 1993) ("W have recogni zed t hat know ng execution of
schenes causing risk of loss--rather than actual |oss--to the
institution, can be sufficient to support [a] conviction" under 8§

1344), cert. denied, 114 S. . 701 (1994); United States v. Saks,

964 F.2d 1514, 1519 (5th Cr. 1992) (sane); United States v.

Lenons, 941 F.2d 309, 316 & n.3 (5th Cr. 1991) (sane). Thus,
Holl ey's conduct is sufficient to support a conviction for bank
fraud. Holley asserts that since Brannon and Jones had significant

personal resources, "no one would expect a loss to Peoples from

such loans." This assertion does not aid Holley. W recently
reiterated that "the credit worthiness of a borrower will not
i nsul ate a bank officer fromcharges of bank fraud." United States

v. Henderson, 19 F.3d 917, 924 (5th Cr. 1994) (citing Saks, 964

F.2d at 1519). Holley also maintains that he was not involved in
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the bank fraud because he had resigned as chairman of Peoples
before the February 1986 transactions closed. However, the
evi dence showed, and the jury was entitled to find, that Holl ey was
aware of and participated in the transactions that defrauded
Peoples. Holley participated in the Decenber 11, 1985 neeting at
which the exchange of letters of credit between Peoples and
Security to provide for the down paynents for First Anmerican's
purchase of Peoples's and Security's REO was pl anned, and evi dence
showed that Holl ey agreed to this arrangenent. Moreover, although
Hol | ey resi gned as chairman of Peoples in Decenber of 1985, he was
elected vice-chairman of Peoples in January of 1986 and
participated in board neetings at which Peoples's |loans to First
Anerican for the purchase of Peoples's REO and Arapaho Station were
approved. Holley's resignation did not elimnate his participation
either before or after Decenber of 1985. The jury was entitled to
conclude that Holley was guilty of bank fraud. W therefore affirm
Hol | ey' s bank fraud conviction.

Finally, Holley clains that the evidence is insufficient to
sustain his conspiracy conviction. This attack is in part based on
his earlier contentions that the evidence was insufficient to
support his bank fraud and aiding and abetting bank bribery
convictions. W rejected Holley's challenges to these convictions.
Thus, to the extent that Holley's challenge to his conspiracy
conviction is based on his attacks on his bank fraud and bank

bribery convictions, it nust necessarily fail. Mor eover, our
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review of the record convinces us that there was sufficient
evi dence to convict Holley of the conspiracy charged.
V. Jury Charge |ssues
A. The Reference to Intangible Rights in the Bank Fraud Charge
The third count of the Governnent's indictnment charged the
appellants with violating the federal bank fraud statute, 18 U S. C
8§ 1344. This statute crimnalizes the execution or the attenpted
execution of "a schenme or artifice--
(1) to defraud a financial institution; or
(2) to obtain any of the noneys, funds, credits, assets,
securities, or other property owned by, or under the custody
or control of, a financial institution, by neans of fal se or
fraudul ent pretenses, representations, or promses."
In its instructions to the jury on this count, the district court

defined a "schene to defraud”" to be "any schene to deprive anot her

of noney, property, or of the intangible right to honest services

by means of false or fraudulent pretenses, representations, or
prom ses." (enphasis supplied). Noting that the phrase "intangible
right to honest services" does not appear in the bank fraud
statute, both appellants contend that the district court's use of
this phrase in the jury charge all owed convictions for conduct not
within the scope of the law. The appellants claimthat this error

ipso facto requires reversal of both their bank fraud and

conspiracy convictions. W do not agree.

The appellants's argunent is rooted in MNally v. United

States, 483 U. S. 350 (1987). In that case, the Suprene Court held
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that the federal mail fraud statute, 18 U S.C. § 1341,° did not
apply to schenes to deprive citizens of their intangible right to
honest governnment services, but was instead limted to the
protection of noney and property rights. In 1988, Congress
| egislatively overruled McNally by enacting 18 U S.C. 8§ 1346 and
defining a schene to defraud to include a schene "to deprive
anot her of the intangi ble right of honest services." However, this

statute does not--indeed, cannot--apply retroactively. United

States v. Loney, 959 F.2d 1332, 1335 n.6 (5th Gr. 1992). The
appel l ants contend that the Suprene Court's reading of the nai
fraud statute applies to the bank fraud statute. The appellants
thus reason that a schene that took place before the enactnent of
8§ 1346 and that only deprived a financial institution of the
intangi ble right to honest services is not covered by the bank
fraud statute. The appellants therefore claim that since the
of fenses with whi ch they were charged occurred before the enact nent
of 8 1346, the reference to intangible rights in the trial court's
instructions was erroneous and requires reversal of their bank
fraud convictions.

At first glance, it appears as though our first task is to
deci de whet her the Suprene Court's interpretation of the mail fraud

statute in McNally applies to the bank fraud statute. However, in

SEnpl oyi ng | anguage that closely resenbles the bank fraud
statute, the federal mail fraud statute prohibits the use of the
mails to execute "any schene or artifice to defraud, or for
obt ai ni ng noney or property by neans of false or fraudul ent
pretenses, representations, or promses . . . ." 18 U S C 8§
1341.

14



Saks we held that, even assumng that McNally's interpretation of
the mail fraud statute applies to the bank fraud statute, the
inclusion of the intangible rights language in a court's jury
charge on a bank fraud count is harm ess beyond a reasonabl e doubt
in cases in which the """bottomline" of the scheme or artifice
[charged] had the inevitable result of effecting nonetary or

property losses.'" Saks, 964 F.2d at 1521 (quoting United States

v. Asher, 854 F.2d 1483, 1494 (3d Cir. 1988), cert. denied, 488

U S 1029 (1989)). As we observed in Saks, this fornul ati on of the
approach to such cases is a specific application of the genera

principle that ""[a]n erroneous instruction on an el enent of the
of fense can be harnl ess beyond a reasonable doubt, if, given the
factual circunstances of the case, the jury could not have found
the defendant guilty w thout naking the proper factual finding as

tothat elenment.'" [d. (quoting United States v. Doherty, 867 F.2d

47, 58 (1st CGr.), cert. denied, 492 U S. 918 (1989)).

Thus, if the inevitable result of Holl ey and Haass's schene
was to defraud Peopl es of noney or property interests, then we wll
find the alleged error in the jury charge to be harm ess beyond a
reasonabl e doubt and affirmthe appellants's convictions for bank
fraud. W are persuaded that, as in Saks, the jury could not have
found that the schene proved at trial deprived Peoples of the
i ntangi bl e right to honest services without there beinginplicit in
that finding a finding that the schene defrauded the institution of
nmoney or property interests. The appellants were engaged in a

schene to defraud Peopl es by causing that institution to nmake | oans
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to Brannon and Jones without inquiring into the collateral for the
| oans. This schene had the inevitable, inescapable, and
unavoi dabl e result of exposing Peoples to at |east a risk of |oss.
Such conduct is sufficient to support a conviction under 8§ 1344.

See, e.q., Barakett, 994 F.2d at 1111 & n.15. Therefore, the jury

coul d not have concluded that the appellants intended to defraud
Peoples of its intangible right to honest services wthout also
finding that Hol |l ey and Haass knowi ngly exposed the institution to
a risk of financial |oss. Though the appellants may have deprived
Peoples of its right to honest services, any such deprivation was
incidental to the appellants's schene to fraudulently extend | oans
to Brannon and Jones. The conclusion we reached in Saks is equally
appl i cabl e here: "The jury's guilty verdict on the bank fraud
count reflects a reasoned judgnent that [the defendants]
participated in the schenme with full know edge not only that [they]
were acting dishonestly, but also that the schene had financi al
consequences. " Saks, 964 F.2d at 1522 (enphasis in original).
The appell ants contend that Saks is distinguishable because
the defendants in that case failed to object to the jury charge and
therefore could only argue that the trial court's inclusion of the
i ntangi bl e right | anguage was plain error. The appell ants observe
that, since they objected to the district court's jury charge, we
are not limted to such a deferential standard of review However,
we do not believe that this distinction is neaningful in this case.
Al t hough there may have been an error in the jury charge, Saks and

the cases upon which it relied convince us that any error inherent
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in the inclusion of the intangible rights language in the jury
charge is harnml ess beyond a reasonable doubt. Id. at 1521;
Doherty, 867 F.2d at 57-58.

We cannot end our discussion of this issue w thout making
one final observation. At oral argunent, the Governnent conceded
that it believed that the inclusion of the intangible rights
| anguage in the jury charge was erroneous. Although we have found
any such error to be harmess in this case, we cannot di sgui se our
dismay that the Governnent would knowingly propose a jury
instruction that it thought to be wong. The Governnent has a
special duty to follow the |aw
B. Cautionary Instruction on Evidence of Co-Conspirators's Quilt

I n his openi ng statenent, the prosecutor nentioned that sone
of the witnesses who would testify for the Governnent had pl eaded
guilty to offenses related to those with which the appellants were
char ged. After Holley's attorney objected, the district court
correctly instructed the jury that any evi dence of anot her person's
guilt was not to be considered as evidence of the appellants's
guilt. Later, the Governnent elicited testinony from severa
W t nesses that those wi tnesses had entered i nto pl ea agreenents and
guilty pleas as a result of their involvenent with the appellants
in the transactions that were at issue in this case. The district
court again instructed the nenbers of the jury that they were not
to consider evidence of an acconplice's guilt as evidence of a
defendant's guilt. Specifically, the trial judge stated that the

fact that sonme witnesses "have pled guilty or may be guilty is not
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to influence your decision as to whether or not these two
i ndividuals before you [i.e., the appellants] are guilty. That's
why you are hearing all the facts and you base that deci sion on al
the facts you will hear now and between the end of the |awsuit
[sic]. And so | want to remind you to keep that in mnd."

During the charge conference, the appellants requested that
an instruction simlar to the ones previously given be included in
the court's final charge to the jury. The district court rejected
this request. Both appellants contend that the refusal to include
in the final jury charge an instruction that the jury was not to
consi der evidence of an acconplice's guilty plea as proof of the
appellants's guilt is reversible error.

W have repeatedly held that, although evidence of an
acconplice's guilty plea can be prejudicial, the adm ssion of such
evidence may allowed if it serves a legitinmate purpose and is

coupled with a cautionary jury instruction. United States V.

Col eman, 997 F.2d 1101, 1104-05 (5th Cr. 1993), cert. denied, 114

S. . 735 & 893 (1994); United States v. Valley, 928 F.2d 130, 133

(5th Gr. 1991). These conditions have been net in this case. The
appel l ants concede that the Governnent had a | egiti mate reason for
eliciting evidence of the witnesses's guilty pleas. Holley's and
Haass's objection, therefore, 1is that the district court
insufficiently instructed the jury to not use this testinony as
evi dence of the appellants's guilt. However, the district judge
gave an appropriate cautionary instruction after the Governnent's

openi ng statenent and during the Governnent's case-in-chief.
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The appellants's argunent is thus reduced to the contention
that the district court erred when it refused to include a simlar
instruction in the final jury charge. We di sagree. The tria
court sufficiently cautioned the jury when the testinony of the
guilty pleas was elicited. Moreover, the appellants did not
attenpt to deny that violations of the |aw occurred. The theory of
the defense for both appellants was that the wi tnesses who pl eaded
guilty were the only ones who conmtted any crinmes. The danger
that the jury would that infer the appellants were guilty because
ot hers had pleaded guilty to simlar charges was di m ni shed by the
appel l ants's own defense. Under these circunstances, the district
court's refusal to include a simlar instructionin the final jury
charge does not require reversal of the appellant's convictions.

Wiile it is plainly the better practice to caution the jury
bot h when evi dence of an acconplice's guilty pleais introduced and
at the close of evidence, repetition is not a requirenent of a
definite cautionary instruction. Under the facts of this case, the
district court did not abuse its discretion by giving an
appropriate instruction during the opening statenents and when the
guilty plea evidence was introduced. W hesitate to reverse a
conviction for the absence of sonething in the final jury charge

t hat was adequately taken care of earlier inthetrial. C. United

States v. Rewald, 889 F.2d 836, 865 (9th G r. 1989) (finding no
abuse of discretion when the district court gave a cautionary

instruction concerning a co-defendant's guilty plea during the
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final jury instructions rather than when the testinony was elicited

at trial), cert. denied, 498 U S. 819 (1990).

C. Constructive Amendnent of the Indictnent

Hol | ey contends that the jury charge constructively anmended
Count Two of the indictnment, the bank bribery count, and all owed
him to be convicted for conduct not charged in the indictnent.
First, Holley clains that since the jury charge instructed the jury
to convict himif he "demanded sonething of value in excess of
$100", the jury could have convicted himfor Haass's solicitation
of an inproper consulting fee on a previous occasion two years
earlier, rather than the $662, 000 solicitation that was charged in
the indictnent. Second, Holley contends that the jury charge
allowed the jury to convict him of aiding and abetting soneone
other than Haass in commtting bank bribery, although the
indictnment only alleged that Holl ey aided and abetted Haass's bank
bribery. Finally, Holley clains that the charge allowed the jury
to convict himof soliciting the $662, 000 paynent for someone ot her
than hinmsel f or Haass, even though the indictnent alleged that the
appel l ants solicited this paynent for thenselves. W find no nerit
to these contentions.

A constructive anendnent "occurs when the jury is permtted
to convict the defendant upon a factual basis that effectively
nmodi fies an essential elenment of the offense charged.™ United

States v. Doucet, 994 F.2d 169, 172 (5th Cr. 1993); United States

v. Baytank, Inc., 934 F.2d 599, 606 (5th Cr. 1991). If we find

that the indictnment has been constructively anended, we nust
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reverse the conviction. Doucet, 994 F.2d at 172. Here, however,
t here has been no constructive anmendnent of the indictnent. Al of
Holley's contentions nust fail because the district court
instructed the jury that it was to consider only the crine that was
charged in the indictnent. Mreover, the indictnent was read to
the jury at the beginning of the trial, and the jury was given a
copy of the indictnent for use during the deliberations. As to
Holley's contention that he could have been convicted for the
earlier solicitation of an inproper consulting fee, the district
court explained to the nenbers of jury that, although evidence of
ot her acts (such as the earlier consulting fee solicitation) had
been adm tted into evidence at trial, the jury was to consi der such
evidence only as it bore on the appellants's intent or notive

Furthernore, the Governnent's closing argunent nentioned only the
solicitation of the $662,000 payment from Md ain. W see no
reason to assune that the jurors di sregarded the court's charge and
based their verdict on conduct that was not charged in the

indictment. Accord United States v. Stone, 960 F.2d 426, 432 (5th

Cr. 1992).
V. | npeachnent Evi dence
Hol | ey next argues that the district court erroneously
admtted several pieces of inpeachnent evidence. Only two of
Holl ey's contentions nerit discussion. First, Holley conplains
that the district court erroneously allowed the introduction of
testinony that the appellants were reported to have received a

consulting fee two years prior to the offenses alleged in the
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i ndictment. Second, Holl ey conplains of the adm ssion of evidence
that the FDIC had to cover the |osses that Peoples suffered. W
enpl oy a heightened abuse of discretion standard to review the

district court's decisionto admt this evidence. United States v.

Anderson, 933 F. 2d 1261, 1268 (5th Gr. 1991). W find no abuse of
di scretion.

The testinony that the appellants were reported to have
received a consulting fee two years prior to the offenses all eged
in the indictnent was properly admtted to i npeach Haass's direct
testinony and as evidence of the appellants's notive and intent.
Haass testified that he had never inproperly profited from any
financial transactions involving Peoples. He also stated Peopl es
was placed under the supervision of the Federal Home Loan Bank
Board ("FHLBB") in 1984 because of a | oan that Peoples had nade in
Florida. Federal Rule of Evidence 611(b) all ows cross-exam nation
on both the subject matter of the direct exam nation and natters
affecting the credibility of the witness. On cross-exam nation,
Haass admtted that he and Holl ey had, in fact, personally profited
from a financial transaction involving Peoples by accepting an
i nproper consulting fee in connection with a | oan previously nade
by Peoples. Haass also admtted that this fee was one of the
reasons that the FHLBB pl aced Peopl es under supervision in 1984.
The Governnent's elicitation of this adm ssion was thus all owed by
Federal Rul e of Evidence 611(b) because it was within the scope of
Haass's direct examnation and because it affected Haass's

credibility. Moreover, the fact that Haass admtted that he was
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i nvol ved in past wongdoi ng does not affect Holley. The district
court directed the jury to consider the evidence against each
appel l ant separately and independently. The fact that Haass's
adm ssion was al so evidence of a prior bad act by Hol |l ey does not
af fect our conclusion that this testinony was adm ssible. Thi s
testi nony was adm ssi bl e under Federal Rule of Evidence 404(b) to
show Holley's notive or intent with respect to the crinmes wth
whi ch he was charged. The district court instructed the nenbers of
the jury that they could consider evidence of such extraneous acts
by the appellants only as it bore on their notive or intent.

The adm ssion of evidence that the FDIC had to cover the
| osses that Peoples suffered does not entitle Holley to a reversal
of his conviction. Haass testified that he could not have
commtted the crines with which he was charged because his own
money was invested in Peoples and therefore at risk if the
financial institution fail ed. G ven Haass's assertion, we are
synpathetic with the Governnent's contention that it was entitled
to rebut Haass's claimand ask hi m whether he returned the noney
t hat he owed Peopl es and whet her Peoples's | osses woul d be covered
by the FDIC. However, even if we assune that the Governnent's |ine

of questioning in this case was i nproper,’ our revi ew of the record

'No | ess an authority than Judge Learned Hand observed t hat
a simlar tactic enployed by a federal prosecutor was plainly
inproper. In United States v. Lotsch, 102 F.2d 35 (2d Cr.),
cert. denied, 307 U S 622 (1939), the defendant, an officer of a
nati onal bank, was convicted of illegally receiving comm ssions
fromborrowers fromhis bank. Judge Hand wote that it was
i nappropriate for a prosecutor to comment in his closing argunent
that, since the Governnent guaranteed the bank deposits in that
case, the noney that was lent to the borrowers cane out of the
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convinces us that the effect of these questions does not conpe
reversal of the convictions. We do not allow every perceivable
transgression to justify reversal of a defendant's conviction.
| nst ead, we nust nake individual judgnents and, after reading the
record, determne whether the Governnent's question had a

"“substantial inmpact' onthe jury's verdict." United States v. El-

Zoubi, 993 F.2d 442, 446 (5th Cr. 1993). W do not believe that
the governnent's questions had such an inpact. Holley's alleged
evidentiary errors do not entitle him to a reversal of his
convi ctions.
VI. Production of Interview Notes

Holl ey maintains that the Governnent should have produced
FBI reports that outlined the content of the Governnent's
interviews with the witnesses who entered into plea bargains.
Holl ey clains that these reports reveal the crines with which the
Governnent's wtnesses could have been charged and that this
information could have been used to inpeach the credibility of
these witnesses. Hol |l ey does not allege that these i ntervi ew notes
qualify as "statenents" under the Jencks Act, 18 U S. C. 8§ 3500.
| nstead, he nerely argues that the notes contained material that

Brady v. Maryland, 373 U.S. 83 (1963), Ggliov. Unites States, 450

jurors's pockets. Nevertheless, under the facts of that case,
Judge Hand did not find that that incident required reversal of
t he defendant's conviction. 1d. at 37. See also United States
v. Snyth, 556 F.2d 1179 (5th Cr.) (finding inproper, but not
reversible error, an appeal to the personal prejudices of jurors
as taxpayers in case involving conspiracy to defraud the
Governnent), cert. denied, 434 U S. 862 (1977).

24



U S 150 (1972), and their progeny require to be produced to
crimnal defendants.

Brady and Gglio hold that the Constitution forbids the
Governnment from suppressing evidence favorable to the accused or
useful to the defense for inpeachnent of w tnesses who testify

agai nst the accused. United States v. Wllians, 998 F.2d 258, 269

& n.25 (5th Cr. 1993), cert. denied, 114 S. C. 940 (1994).

However, a prosecutor's suppression of such evidence requires
reversal of a defendant's convictiononly if "there is a reasonable
probability that, had the evidence been disclosed to the defense,
the result of the proceeding would have been different. A
“reasonabl e probability' is a probability sufficient to underm ne

confidence in the outcome."” United States v. Bagley, 473 U S. 667,

682 (1985). Here, the district court exam ned the relevant FBI
reports and found that they did not contain discoverable materi al.
W recogni ze that in situations such as this, nuch deference shoul d
be paid to the trial judge who observed the hours and days of
t esti nony. After reviewing the record and considering Holley's
specul ation that the FBlI reports could have been useful in the
cross-exam nation of several w tnesses, we find nothing which | eads
us to conclude that the district court's conclusion is clearly

erroneous. See United States v. Mira, 994 F.2d 1129, 1139 (5th

Cr.), cert. denied, 114 S. C. 417 (1993).

VI1. The Restitution Award
In its judgnent, the district court ordered the appellants

to pay the FDIC $ 5,990,330.21 in restitution under the Victim
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Wtness Protection Act ("VWPA"), 18 U. S.C. 88 3663-3664. Thi s
restitution order was based solely on the loss that resulted from
the loan that Peoples extended to First American to finance the
purchase of Arapaho Station. The appellants contend that the
district court's calculation of the loss caused by the Arapaho
Station | oan was inproper. W agree.

First American defaul ted on the Arapaho Station | oan shortly
after Peoples entered into that transaction. |ndeed, no paynents
were ever nmade on that | oan. Peoples forecl osed on Arapaho Station
in April of 1987 and acquired the property at the trustee's sale
shortly thereafter. Texas Trust, the entity that l|later acquired
Peopl es' s assets, finally sold the property in January of 1993. A
wtness testified that the | oss caused by the Arapaho Station | oan
totall ed $5, 990, 330. 21. However, this calculation of the |oss
i ncl uded the decline in value that Arapaho Station suffered between
the time that Peopl es purchased the property at auction in 1987 and
the time that Texas Trust sold it in 1993. The appellants contend
that the district court inproperly included the decline in value
that occurred after Peoples recovered title to Arapaho Station in
the anobunt of restitution ordered. The appellants claimthat any
such loss stemmed from a decision by the new owners to retain
possessi on of the building. We review such a challenge to the

legality of a restitution order de novo. United States v. Chaney,

964 F.2d 437, 451-52 (5th Gr. 1992).
Under the VWA, the victimof a federal crim nal of fense can

recover the | osses sustained "as a result of the offense.” 18
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U S C § 3664(a). In cases that involve damage to or |oss or
destruction of property, a court may order return of the property.
18 U.S.C. 8 3663(b)(1)(A). If return of the property is in any way
i nadequate, a court nmay order the defendant to pay "the val ue of
the property on the date of the . . . loss . . . less the value (as
of the date the property is returned) of any part of the property
that is returned.” 18 U S.C. 8 3663(b)(1)(B)(i). In the present
case, we nust deci de when the property that was | ost was returned.
The appell ants contend that the property was returned when Peopl es
purchased Arapaho Station at the trustee's sale. The appellants
thus maintain that they should receive a credit for the value of
Arapaho Station as of the date title to the shopping center was
transferred to Peoples. The Governnent clains that the "property"”
that was | ost was Peoples's capital and that the return of Arapaho
Station to Peoples represents only the return of the collateral for
the actual property involved in this case--the funds that Peopl es
delivered to First Anerican. The governnent insists that the
property involved in this case was not returned until Peoples's
successor, Texas Trust, sold Arapaho Station for cash and regai ned
a portion of the funds that First Anerican had fraudulently
obt ai ned from Peopl es.

The parties's contentions present interesting questions that
stemin part fromthe fungible character of the property involved
in this case. However, we believe that an opinion recently
delivered by a panel of this Court properly dictates the result

that we nust reach. In United States v. Reese, 998 F.2d 1275 (5th
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Cir. 1993), we explained that "it woul d appear that the " property’
as to which [the savings and | oan] m ght have suffered "danage to
or loss or destruction of' could only be | oan proceeds funded in
cash at the original closing of [the inproperly extended] |oan."
Id. at 1283. However, we also explained that when the real
property that secures such a |loan is deeded back to the financial
institution, "the value of such property should constitute a

partial return of the "cash | oan proceeds.'" 1d. at 1284.

In United States v. Smith, 944 F.2d 618 (9th Cr. 1991),
cert. denied, 112 S. C. 1515 (1992), the NNnth Grcuit confronted

a situation directly anal ogous to the one we confronted in Reese
and reached the sanme concl usi on. In Smth, a defendant who had
been convi cted of bank fraud was ordered to pay restitution to the
FSLIC for the | osses caused by fraudulently obtained |oans. The
Smith court held that the defendant "shoul d receive credit agai nst
the restitution amount for the value of the collateral property as
of the date title to the property was transferred" to the FSLIC s
successor. |ld. at 625. The court reasoned that, as of that date,
"t he new owner had the power to di spose of the property and receive
conpensation.” |d. The Smth court concluded that the val ue of
the returned property "should therefore be neasured by what the
financial institution would have received in a sale as of that
date. Any reduction in value after [the defendant] lost title to
the property stens froma decision by the new owners to hold on to

the property.” 1d.
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Since the district court failed to account for the fact that
the property that was |ost was returned when Peoples purchased
Arapaho Station in 1987, Reese requires us to vacate the
restitution order and remand this case for recal culation of the
anmount of restitution.

VI11. Conclusion

The appellants's convictions are AFFI RVED. The order of

restitution is VACATED. This case is remanded for further

proceedi ngs consonant with this opinion.
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