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GOLDBERG, Circuit Judge:

WIlliam Ray McGary appeals the district court's dism ssal of
his second application for federal habeas corpus relief. In this
application, McGary argued that he was unconstitutionally deprived
of approximately 30 days of good tine credit. Because we agree
wth the court below that MGry's second habeas application
constitutes an abuse of the wit, we affirmthe district court's
j udgnent .

| . Facts and Proceedi ngs Bel ow

In 1985, WIlliam Ray MGary was convicted of mnurder and
sentenced to |ife inprisonnment. He served nore than three and one
hal f years of this sentence before his conviction was reversed and
his case was remanded for a newtrial. See MGry v. State, 750
S.W2d 782 (Tex. Crim App. 1988). MGary subsequently pl eaded guilty
to one count of nurder. A state district court then sentenced him

to a 25-year term of inprisonnent. McGary did not appeal this



convi cti on.

After exhausting available state renedies, McGry filed his
first federal petition for a wit of habeas corpus on Septenber 20,
1989. In that petition, he argued that by re-prosecuting him the
State of Texas violated the Double Jeopardy Cl ause of the Fifth
Amendnent to the Constitution. In a set of suppl enental pleadings,
MGary attenpted to raise the sane good tine credit claimin his
first habeas proceeding that he now asserts in his second habeas
pr oceedi ng. However, since MGary had failed to exhaust his
available state renedies on the good tinme credit claim he
voluntarily w thdrew the suppl enental pleadings on that issue in
his first habeas proceeding. The district court denied McGry's
application for habeas relief on the double jeopardy claimwth
prejudice, and we denied a notion for a certificate of probable
cause. McGary then pursued the available state renedies on his
good tinme credit claimto no avail.

I n Decenber of 1992, proceeding pro se and in forma pauperis,
MGary filed a second application for federal habeas corpus relief.
In this application, MGary argued that the Texas Departnent of
Corrections ("TDC') unconstitutionally deprived him of good tine
credit to which he was entitled. Mre specifically, MGary cl ai ned
that he was entitled to receive approxi mately 30 days of good tine
credit under the Texas Prison Managenent Act ("PMA"), but that he

was denied this credit by an unconstitutional, ex post facto



application of certain anmendnents to the PMA.! W have previously
held that a retroactive application of an anendnent to t he PMA t hat
denies a prisoner the opportunity to be considered for good tine
credit violates the Ex Post Facto Cause of the federal
Constitution. See Story v. Collins, 920 F.2d 1247, 1251 (5th
Cir.1991).°2

Upon the state's notion, the district court dism ssed McGary's
second habeas petition as an abuse of the wit. W granted MGary
a certificate of probable cause to consi der whether a prisoner may
challenge a TDC denial of a request for good tine credit in a
federal habeas proceedi ng when that prisoner has previously filed
an unsuccessful federal habeas application on a separate issue.

1. Discussion

Adistrict court's decision to dism ss a second or subsequent
federal habeas petition for abuse of the wit lies wthinits sound
discretion. W wll reverse such a dismssal only if we find an

abuse of that discretion. Sanders v. United States, 373 U S. 1,

The provisions of the Prison Managenent Act, as they appear
now, are codified in chapters 498 and 499 of the Texas Governnent
Code.

’2ln fact, the contours of McGary's good tinme credit claim
are not sharply defined, and we are not certain that MGary's
grievance necessarily involves a violation of the federal
Constitution. Accordingly, it is not clear that MGry's
conplaint entitles himto federal habeas relief. See Reed v.
Farley, --- US ----, ----, 114 S.C. 2291, ----, --- L.Ed.2d --
-- (1994) ("A state prisoner may obtain federal habeas corpus
relief "only on the ground that he is in custody in violation of
the Constitution or laws or treaties of the United States.' ")
(quoting 28 U.S.C. § 2254) (enphasis omtted). Nevertheless, for
t he purposes of this opinion, we will assune that McGary's good
time credit claimentails an unconstitutional, ex post facto
application of an anendnent to the PMA
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18-19, 83 S.C. 1068, 1078-79, 10 L.Ed.2d 148 (1963); Hudson v.
Whitley, 979 F.2d 1058, 1062 (5th G r.1992). A court abuses its
discretion when it bases its decision on an erroneous | egal
conclusion or on a clearly erroneous finding of fact.

In Story v. Collins, supra, we confronted a case closely
anal ogous to the one we face today. In Story, a state prisoner
clainmed that the TDC unconstitutionally refused to consider his
application for good tine credit. The state prisoner raised that
claimin a petition for a wit of habeas corpus that al so included
several other bases for habeas relief. The state argued that Rule
2(d) of the Rules Governing Section 2254 Cases required the state
prisoner to raise his good tinme credit claimin a separate habeas
application. Rule 2(d) provides as follows:

A petition shall be limted to the assertion of a claimfor
relief against the judgnent or judgnents of a single state
court (sitting in a county or other appropriate politica
subdivision). |If a petitioner desires to attack the validity
of the judgnents of two or nore state courts under which he is
in custody or may be subject to future custody, as the case
may be, he shall do so by separate petitions.
(bserving that Rule 2(d) limts the assertion of clains for relief
raised in a habeas petition to "the judgnent or judgnents of a
single state court”, the state argued that the prisoner's good tine
credit claim attacked a ruling of the TDC while the prisoner's
ot her bases for habeas relief attacked the decision of another
court. The state thus concluded that the prisoner was required to
raise his good tinme credit claimin a separate habeas petition. W

rejected the state's contention and explained that, for the

purposes of Rule 2(d), "[t]he TDC is not a state court, and the



application of good conduct tine is not a judgnent." Story, 920
F.2d at 1251. We recogni zed that the prisoner's good tine credit
claim"attacks the conditions of his restraint under his judgnent
of conviction." |d. W therefore held that the prisoner was not
required to bring his good tine credit claimin a separate habeas
petition.

In Story, we did not explicitly hold that a state prisoner who
is confined on a single judgnent of conviction and who has a
challenge to a denial of good tine credit is usually required to
bring his or her existing good tine credit claimin the sane habeas
petition as any other claimthat he or she has against his or her
conviction. Today, we so hold. Because McGary's good tine credit
claimattacks the conditions of his restraint under the judgnent of
conviction for nurder, and because he plainly knew of that claim
when he filed his first federal habeas petition, MGry was
required to raise his good tinme credit claimin his first petition
for habeas relief.

We reach this conclusion because Rule 9(b) of the Rules
Governi ng Section 2254 Cases provides that a judge may dismss a
second or subsequent petition for habeas relief if the petition
fails to allege new or different grounds for relief, or—when a new
ground for relief is alleged—+f the failure to raise that ground in
a prior petition constitutes abuse of the wit. Rule 9(b), Rules
Governi ng Section 2254 Cases; Drew v. Collins, 5 F.3d 93, 95-96
(5th Cir.1993). Raising a new or different ground for habeas

relief in a second or subsequent habeas petition constitutes abuse



of the wit wunless the petitioner can show both "cause" and
"prejudi ce"—n other words, both alegitimte excuse for failingto
include the new claimin a previous federal petition and actua

harmfromthe error clained. MC eskey v. Zant, 499 U S. 467, 111
S.C. 1454, 113 L.Ed.2d 517 (1991); Drew, 5 F.3d at 96.°® "The
requi renent of cause in the abuse of the wit context is based on
the principle that [the] petitioner nmust conduct a reasonabl e and
diligent investigation ained at including all relevant clains and
grounds for relief in the first federal habeas petition."
McCl eskey, 499 U S. at 498, 111 S. C. at 1472. To denonstrate
cause, the petitioner nust show that sone "external i npedinent,
whether it be governnment interference or the reasonable
unavailability of the factual basis for the claim nust have
prevented [the] petitioner from raising the claim... [ T] he
question is whether [the] petitioner possessed, or by reasonable
means coul d have obtained, a sufficient basis to allege a claimin
the first petition and pursue the matter through the habeas
process.” 1d. |If a petitioner cannot establish cause, a district
court wll find that the prisoner has abused the wit. However,

the Mcd eskey Court suggested that "if [a] petitioner cannot show
cause, the failure to raise the claimin an earlier petition my
nonet hel ess be excused if he or she can show that a fundanmenta

m scarriage of justice would result froma failure to entertain the

\\e have rejected the contention that the cause and
prejudi ce standard does not apply to pro se habeas petitioners.
See Saahir v. Collins, 956 F.2d 115, 118 (5th Cr.1992)

("M eskey draws no distinction between pro se petitioners and
t hose represented by counsel .").



claim" ld. 499 U. S at 494-95, 111 S. C. at 1470. We have
explained that a " "fundanental mscarriage' inplies that a
constitutional violation probably caused the conviction of an
i nnocent person." Jones v. Witley, 938 F.2d 536, 541 (5th Gr.),
cert. denied, --- US ----, 112 S.C. 8, 115 L. Ed.2d 1093 (1991),;
see also Sawer v. Witley, --- US ----, 112 S. . 2514, 120
L. Ed. 2d 269 (1992) (explaining that the fundanental m scarri age of
justice exception to the abuse of the wit doctrine ensures that
federal constitutional errors do not result in the incarceration of
i nnocent persons.).

In the present case, the state correctly observed in its
motion to dismss that MGary attenpted to raise his good tine
credit claim in his first application for habeas relief, but
voluntarily withdrew that claim from consideration before the
district court entered judgnent in that case. The state thus
adequately satisfied its burden of pleading abuse of the wit. To
avoid a finding that his second petition constituted an abuse of
the wit, MGary was then required to show both cause for his
failure to raise his good tine credit claimin his first habeas
proceeding and prejudice resulting therefrom However, "[a]
failure to raise aclaimin the first petition nmay not be excused
for cause if the claim was reasonably available at that tine."
Selvage v. Collins, 975 F.2d 131, 133 (5th Cr.1992) (on petition
for rehearing), cert. denied, --- US ----, 113 S. Q. 2445, 124
L. Ed. 2d 663 (1993). MGary has not —+ndeed, he cannot—-show t hat he

did not know of his good tine credit claimwhen he filed his first



application for habeas relief. MGry plainly knew of the facts
and legal theories that fornmed the basis of his good tine credit
claimwhen he filed his first federal habeas petition. He briefly
attenpted to interject the issue in his first habeas proceeding,
but later voluntarily dropped it. MGary's good tine credit claim
was thus reasonably available to him when he filed his first
federal habeas petition. McGary's evanescent nenory does not
excuse his failure to assert the good tine credit issue in his
initial habeas petition.

McGary asserts that his failure to have exhausted the
avail able state renedies on his good tine credit claim when he
filed his first habeas petition constitutes cause for failing to
i nclude that claimthat petition. W have repeatedly rejected this
ar gunent . More than a decade ago, we wote that "the sole fact
t hat the new cl ai n8 were unexhausted when the earlier federal wit
was prosecuted will not excuse their om ssion." Jones v. Estelle,
722 F.2d 159, 168 (5th Cr.1983) (en banc), cert. denied, 466 U S.
976, 104 S. . 2356, 80 L.Ed.2d 829 (1984); see also Rudol ph v.
Bl ackburn, 750 F.2d 302, 305 (5th G r.1984) (quoting sane). MGry
cannot be allowed to rely on his failure to exhaust state renedi es
on his good tinme credit claimto justify his failure to include
that claimin his first habeas application. W do not accept his
proposition that, in this case, two wongs nake a right.

McGary also argues that the abuse of the wit doctrine
applies only to deliberate decisions not to include all of one's

clains in a single habeas petition. He is m staken. "Abuse of the



wit is not confined to instances of deliberate abandonnent."
McC eskey, 499 U. S. at 489, 111 S. C. at 1467. At one point,
McGary suggests that the prohibition against second or subsequent
habeas petitions that raise newor different clains applies only to
second or subsequent petitions that proclaim a petitioner's

i nnocence. W find no basis for such a readi ng of the abuse of the

writ doctrine. |Indeed, case |aw points in the opposite direction.
See Herrera v. Collins, --- US ----, 113 S.C. 853, 122 L.Ed.2d
203 (1993); Sawyer v. Witley, --- US ----, 112 S .. 2514, 120

L. Ed. 2d 269 (1992).

Finally, we do not find that a fundanental m scarriage of
justice would result froma failure to entertain McGry's good tine
credit claim As noted above, the "fundanental m scarriage of
justice" standard has only been applied to allow prisoners who
claim actual 1innocence to file second or subsequent habeas
petitions that would ot herwi se be considered abusive. Nothing in
the record even intimates that McGary is innocent. Hence, our
refusal to address McGary's good tinme credit claimw il not result
in a fundanental m scarriage of justice.

McGary cannot show that he had cause for his failure to raise
his good tinme credit claim in his first habeas petition.
Accordi ngly, we need not address whether McGary can show that he
was prejudiced by his failure to raise the good tine credit issue
inhis first federal habeas petition. The district court correctly
di sm ssed McGary's second habeas petition as an abuse of the wit.

The | aw requires federal habeas petitioners to assert intheir



first habeas application all clains known of, all clains that
shoul d have been known of, and all clains that had been known of.
By failing to voluntarily dismss his first habeas petition after
he realized that he had not exhausted the avail able state renmedi es
for his good tinme credit claim(or by failing to ask for a stay of
his first habeas proceeding), MGary effectively waived his
opportunity to raise that issue in a second habeas application

Second or subsequent petitions for federal habeas relief are
justified on the ground that prisoners should not be deprived of a
federal right if the failure to assert that right in a prior habeas
petition was not due to anything they could have done. This rule
denonstrates that we do not base the determ nation of potentially
abusi ve habeas petitions on the nunber of petitions that preceded
it. W base such determ nations on what was reasonably avail abl e
when the previous petitions were filed. Nevertheless, this is not
a case in which the prisoner's failure to assert his federal right
in an earlier habeas application can be excused. McGary could
have, and should have, raised his double jeopardy claim and his
claimfor loss of good tinme credit in a single petition for habeas
relief.

I'11. Conclusion

The judgnent of the district court is AFFI RVED
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