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Appeal fromthe United States District Court
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(Decenber 20, 1994)

Before WENER, EM LI OM GARZA, and BENAVI DES, G rcuit Judges.

BENAVI DES, Circuit Judge:

Paul Arlin Jensen (Jensen) appeals his convictions on 18
counts stemm ng froma fraudul ent schene which |ead to the failure
of certain savings and loan institutions. W affirm

| . FACTS AND PROCEDURAL HI STORY
In 1982, Jensen, Van Zinnis, and WlliamTar were partners in

a California nortgage brokerage conpany cal |l ed Mountain West. The

conpany was seeking borrowers through an advertisenent. Cifton
Brannon, a builder in the Dallas area, answered the ad. As a
result, Jensen flew to Dallas and net wth Brannon. Jensen

i ntroduced hinself as a nedical doctor with an i npressive busi ness
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career and told Brannon that he wanted | arger projects than the one
presented by Brannon. He further stated that he and his enpl oyer
at Mountain West were interested in acquiring a savings and | oan.
Brannon i ntroduced Jensen to Wl don Hays, who owned Lancaster First
Federal Savings and Loan (Lancaster) in Col ony, Texas. Jensen net
wth Hays' father, Janes Hays, to discuss the purchase of that
i nstitution.

Brannon also introduced Jensen to David Faul kner, a real
est at e devel oper, and JimTol er, a real estate devel oper and forner
mayor of the City of Garland. Those two nen were involved in the
devel opnent of real estate projects in an area known as the [-30
corridor in Dallas, Texas. To attract participants for the various
projects, Faulkner would arrange elaborate Saturday norning
br eakf ast neetings where high profile individuals and dignitaries
woul d neet with the investors and devel opers. Faul kner and Tol er
bought large tracts of | and and sold themto "investors," "buil der-
i nvestors,"” or "builder-devel opers" at inflated prices. United

States v. Faulkner, 17 F.3d 745, 752 (5th Gr.), cert. denied,

Us _, 115 S.Ct. 193 (1994).! The property would then change
hands in a series of "land flips" which were frequently on the sane
day. 1d.

After neeting with Faul kner and Tol er, Jensen noved to Texas
and becane i nvolved in funding the | oans for the projects in the |-

30 corridor. Jensen set up an office in Dallas, and enployed Tim

! Faul kner provides a nobst conprehensive recitation of the
parties and the circunstances involved in this i mense schene.
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Jensen, Bjornar Fredricksen, |oan processors Ellen Burns and
Kat el and Curly, and accountant Jay Housley. Additionally, Jensen
operated several entities which obtained financing for the 1-30
corridor projects, including Antum Fi nanci al Corporation, Muntain
West Mortgage, Snowball Investnent Corporation, and Helaman
| nvest nent Cor porati on.

The | oans made in connection with the |-30 devel opnent were
provided by federally insured institutions: Lancaster and Bel
Savi ngs (which were controlled by Jensen); and Enpire Savings and
Loan (which was controlled by Spencer Blain). The borrowers
however, did not necessarily have to be financially qualified to
t ake out these | oans.

Faul kner referred individuals to difford Sinclair to put
t oget her | oan packages for the condom nium deals. Sinclair and
M ke Fal dnmpo? were associated with a conpany called Kitco. Kitco
woul d put together these packages for the borrowers. Fal dno
testified that Tol er and Faul kner woul d acquire the | and and then
deci de how nuch noney needed to be nmade out of a transaction. The
personnel at Kitco woul d cal cul ate the val uati on anount of the | and
necessary to generate the cash requested. The Kitco enpl oyees
woul d contact the appraisers and advi se them of the needed anobunt
per square foot. The personnel at Kitco woul d assi st the borrowers
in preparing the financial statenent. The personnel would use

false tax returns to insure the borrowers would qualify for the

2 Faldno testified for the governnent and had previously
pl ead guilty.
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| oans. The borrowers would receive "rebates" or "kickbacks" at
closing. Frequently, the properties would undergo "land flips" on
the closing date anong internediate buyers and others who were
designated to nake noney on the ultimate | oan taken by the | ast
pur chaser. Fal dnmo testified that the deals were not driven by
mar ket demand but rather, they were based on the anount avail able
to be | oaned.
LANCASTER SAVI NGS AND LOAN

To obtain control of Lancaster, Jensen purchased the
resignations of the board of directors for $150, 000 pursuant to an
agreenent . The board nenbers signed wundated letters of
resignation, which Jensen never exercised. Jensen was naned
chai rman of the board, and Hays introduced Jensen to the enpl oyees
of Lancaster as the new boss. After acquiring control of
Lancaster, Jensen and his conpani es continued brokering |loans to
Lancaster. Jensen also taught the Lancaster personnel how to
obt ai ned brokered funds.® Jensen testified that the brokers were
anxious to do business with Lancaster because it was federally

insured. Jensen instructed Carole Harris, Hays' secretary, "how
much noney" to order on a certain day and "how high to negotiate

rates." Nunerous such brokered funds transacti ons were conduct ed

3 A "brokered funds" transaction was described at trial as
fol | ows. "I'f I had a mllion dollars I would break nmy mllion
dollars up into ten $100, 000 i nvestments. And rather than nyself
calling to savings and | oans and banks all around the country, |
woul d call a | ocal brokerage house who would, in turn, know who was
payi ng the best interest rates at banks and savings and | oans for
me to invest ny noney and they would invest it for ne for a
comm ssion." A brokered funds transactions in and of itself was
| egal .
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from out of state using wire transfers to Lancaster in $100, 000
i ncrenments. Jensen hired Charles Brizius as executive Vvice-
president of Lancaster in Novenber 1982. Brizius was an
experienced savings and |oan executive and was to inplenent
policies and procedures. Brizius testified that he exam ned the
| oan files and di scovered that the | oans were poorly underwitten
and much docunentation was m ssing. Brizius also noticed that fees
were being paid to conpanies affiliated with Jensen, and so Bri zi us
confronted Jensen and infornmed him that there was a conflict of
interest for the institution to fund loans wth fees paid to
entities control |l ed and owned by Jensen. Brizius further expl ai ned
that affiliated party transactions required approval of the Federal
Honme Loan Bank Board. Jensen expressed surprise and indicated that
he was not aware of the regulation on conflicts of interest
Brizius testified that Jensen's surprise appeared sincere. As a
result of this conversation, Jensen resigned as chairman of the
board of Lancaster. Jensen was nmde an advisory director.?
Brizius further recomended that no further |oans be funded until
he returned fromhis Christmas vacation. Contrary to that advice,
Lancaster funded the OCates Corners project, a nulti-mllion dollar
transaction, in Brizius' absence.

During Lancaster's annual audit in 1982, Kenneth Stein, an
auditor, noticed that the assets had grown at an "unusual" and

"very fast" rate: from $17,000,000 (August) to $55, 000,000

4 Jensen testified that initially he was not aware that the
board had nmade himan advisory director.
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(Septenmber) to $105,000,000 (Decenber). Stein and the other

audi tors becane very concerned about: [|oans in apparent violation
of the limt to individual borrowers; potential conflicts of
interest; concentrations of credit in the 1-30 corridor; the

validity of appraisals made in such a short period of tine prior to
purchase; and whether the transactions were at arns' |ength.

In Decenber of 1982, the Federal Home Loan Bank Board
conducted an exam nation of Lancaster. An exam ner asked Jensen
about the brokerage fees received by conpanies owned by Jensen.
Jensen responded that after he | earned that such an affiliation was
i nappropriate, he separated hinself from those institutions and
resigned as chairman of the board at Lancaster. Jensen wote a
letter stating that he had no interest in either Snowball or
Hel aman. The evidence, however, showed that Jensen did receive
proceeds from Snowball and Hel aman. Jensen testified that his
attorney drafted that letter and that, according to his attorney's

advi ce, he understood that he had no conflict of interest because

he was not an officer or a director.

In early 1983, a neeting was held to di scuss the conversion of
Lancaster froma mutual institutionto a stock institution. During
t hat neeting, Jensen reveal ed that he had purchased the resignation
of the board of directors. Brizius was concerned because no
application for change of control had been filed with the Federal
Hone Loan Bank Board. The Federal Hone Loan Bank Board was then
notified, and Lancaster's board was neutralized by bringing in

outside directors. Jensen was then renoved as an advisory
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director.
BELL COUNTY FEDERAL SAVI NGS AND LOAN

I n Septenber 1982, Jensen net with Kenneth Law, a | awer and
the president of Bell Savings and Loan, to discuss the acquisition
of Bell. Jensen again represented that he was a nedi cal doctor.
An oral agreenent was reached in which Jensen, Janes Hays, and
Wl don Hays woul d purchase Bel |'s outstandi ng stock subject to the
approval of the Federal Hone Loan Bank Board.

Wil e the application for change of control was pending, Law
request ed that Jensen buy sone stock that certain Bell sharehol ders
wanted to sell. Law advised Jensen that he could not put the stock
in his owm nanme so Jensen bought the stock in the nanme of other
persons. Jensen told Law that he was interested in funding sone
loans inthe fivetoten mllion dollar range, and Law i nf ormed hi m
that Bell did not have that anount of noney to |oan. Jensen
responded that was not a problem and suggested brokering funds.
Jensen then ran an ad for Bell offering rates on junbo certificates
of deposit and instructed the personnel how to offer brokered
funds. Jensen indicated to personnel at Bell the anmount of noney
needed for a project, and they would receive the noney through
brokered funds transactions. Lawtestified that Bell had no reason
to take these brokered funds except to fund the | arge | oans brought
by Jensen.

Law exam ned the |oan docunments and found them to be
i nconpl ete. Law advi sed Jensen of the problemand Jensen responded

that his people would take care of it. Certain remarks Jensen had
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made gave Law the inpression that Jensen owned or was connected
wth a conpany that received proceeds funded by Lancaster.
Consequently, Law told Jensen that, as an owner of a savings and
| oan, he could not receive noney other than the brokerage fees.
Jensen assured Law that he understood and that it would not happen
at Bell.

Subsequently, Law began to suspect that Jensen was secretly
taking noney fromthe projects. Because of those suspicions, Law
and Brizius went to the scheduled closing of a project naned
Tiffany Cove. Jensen was out of state at the tine, and Fredricksen
represented himat the closing. None of the borrowers appeared at
the closing. Law and Brizius then called the borrowers involved in
the Tiffany Cove project to determ ne whether they were to receive
money fromthe deal. They also talked to the Dallas Title Conpany
to determ ne whet her the property was changi ng hands. As a result
of these conversations, Law and Brizius called Jensen and told him
that they "were satisfied that he lied to us," and they were not
going to fund the transaction. They also told Jensen that
Fredricksen admtted that he was to receive $150,000 of the
proceeds, that the | oan was going through three or four different
hands, and that the borrowers were to receive cash from the
proceeds. This information had been conceal ed because it was not
on the Dborrower's statenent, it was on another disclosure
st at enent .

In March 1983, the board of directors of Bell term nated the

agreenent in which Jensen, Wl don Hays, and Janes Hays were to
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acquire the Bell stock. Law and others borrowed the noney to buy
back the stock Jensen had purchased.

In his defense, Jensen testified that he did not realize he
was violating any regulation or law. He was relying on the advice
of his attorneys and other individuals who he believed had nore
expertise in the area of savings and | oans.

RESULT OF LOANS

During 1982 and 1983, | oans totaling over 300 mllion dollars
were nmade on the real estate projects in the 1-30 corridor. 0]
that anount, Jensen received approximately $25,000, 000.53 The
Federal Deposit Insurance Corporation suffered financial |osses
totaling $327,942,431, in connection with the above schene. As a
result of the above activities, an 88-count indictment was filed
chargi ng Jensen and seven ot her defendants w th nunerous offenses.
Utimtely, Jensen was severed fromthe other defendants and tried
on 18 counts of the indictnent. The jury found himguilty on al
the follow ng 18 counts: count 1, conspiracy (18 U S. C. § 371);
counts 7, 15, 22, 24, 27, and 36, fraudulent participation in |oan
noni es and fal se entries (18 U. S.C. §8 1006); counts 14, 16, 21, and
23, fraudulent msapplication of bank funds (18 U S. C. 8§ 657);
counts 52, 53, 65, and 66, wire fraud (18 U. S.C. § 1343); counts 84
and 85, interstate transportation of property taken by fraud (18
US C § 2314); and count 88, RICO conspiracy (18 US.C 8§
1962(d)) .

5 In one real estate transaction, Jensen received a
$4, 000, 000 mansion for what he terned as "equity participation.”
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The court sentenced Jensen to: 5 years on count 1; 5 years on
counts 7, 15, 22, 24, 27, and 36 (concurrent to each other but
consecutive to count 1); 5 years on counts 14, 16, 21, and 23
(concurrent with each other and the preceding group, but
consecutive to count 1); 5 years on counts 52, 53, 65, and 66
(concurrent with each other and the preceding two groups, but
consecutive to count 1); 10 years on counts 84 and 85 (concurrent
to each other and concurrent with the preceding three groups but
consecutive to count 1); and 20 years on count 88 (concurrent with
all counts). The court, pursuant to the jury's finding, entered an
order of forfeiture against Jensen in the anount of $23, 000, 000.

1. THE DISTRICT COURT'S DENIAL OF JENSEN S REQUEST FOR
CERTAI'N JURY | NSTRUCTI ONS

Jensen contends that the district court erred in refusing his
request for a jury instruction to |limt the use of evidence
regardi ng extrinsic offenses for purposes of inpeachnent. He also
contends the district court erred in refusing his request for an
instruction on his theory of the case.

Atrial court's refusal to include a requested instruction
in the jury charge is reviewed under an abuse of discretion
standard, and the court is afforded substantial latitude in

formulating its instructions. United States v. Rochester, 898 F. 2d

971, 978 (5th Cr. 1990). Refusal to include an instruction
constitutes reversible error only upon the occurrence of all three
of the followi ng conditions: (1) the requested instruction is
substantially correct; (2) the actual charge given to the jury did
not substantially cover the content of the proposed instruction;
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and (3) the om ssion of the instruction would seriously inpair the

defendant's ability to present his defense. United States V.

Daniel, 957 F.2d 162, 170 (5th Cr. 1992).

Jensen contends that the court erred in refusing his requested
instruction which limted the jury's use of certain evidence of
extrinsic offenses to purposes of inpeachnent.® Jensen identifies
the follow ng evidence which he contends required the limting
instruction: (1) evidence regarding false statenents he provi ded
on a bankruptcy docunent; (2) a false tax return; and (3) false
| oan docunents.

Jensen relies on Rule 105 of the Federal Rules of Evidence
whi ch provides that "[w] hen evidence which is adm ssible as to one
party or for one purpose but not adm ssible as to another party or
for another purpose is admtted, the court, upon request, shal
restrict the evidence to its proper scope and instruct the jury
accordingly."

Jensen requested the follow ng instruction:

[ Yfou have heard evidence concerning alleged false
statenents nade by the Defendant concerning matters

separate from those alleged in the Indictnent. The
Def endant is not charged with an of fense for nmaki ng t hese
statenents. You should not find him guilty of the

charges in this Indictnent based upon his allegedly
meki ng those statenents.

The trial judge denied Jensen's request for the limting

6 Jensen acknow edges that the district court apparently
admtted this evidence pursuant to Rul e 608(b) of the Federal Rules
of Evidence, which provides that the trial court, in its
discretion, may allow inquiry of specific instances of conduct
during cross-exam nation concerning the wtness' character for
t r ut hf ul ness.
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instruction, stating that he thought it was "covered." I n
pertinent part, the court's charge provided as foll ows:

The testinony of a witness may be discredited by
showi ng that the witness testified falsely concerning a
material matter, or by evidence that at sone other tine
the witness said or did sonething, or failed to say or do
sonething, that 1is inconsistent with the wtness's
testinony at this trial. |If you believe that a w tness
has been discredited in this or any other manner, you are
to give this testinmony such weight as you may think it
deserves.

* * *

You are to determne the guilt or innocence of the
defendant fromthe evidence in this case. The defendant

is not on trial for any act or conduct or offense not

all eged in the indictnent.

The instruction requested by Jensen was substantially covered
in the charge given to the jury. Therefore, the trial court did
not abuse its discretion in denying the limting instruction
request ed by Jensen.

Jensen al so contends that the trial court erred in denying the
requested jury instruction on his theory of the case.
Specifically, Jensen requested the follow ng instruction:

M. Jensen's theory of the defense is that he did not

wlfully violate any of the laws he's charged wth

violating. M. Jensen's defense is that the Governnent

has failed to prove beyond a reasonabl e doubt that he

know ngly and wilfully did an act which the |aw forbids

wth the intent to violate the law. |If you believe that

the Governnent has failed to prove beyond a reasonable

doubt that M. Jensen wilfully and know ngly did acts,

which the law forbids, with the intent to violate the

law, you must find M. Jensen not qguilty.

The district court did not abuse its discretioninrefusingto
submt the above instruction because the charge properly set forth

t he governnent's burden of proving the defendant guilty beyond a
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reasonabl e doubt . Further, as the governnent asserts, the charge
defines the terns "knowingly," "wllfully,™ and "intent to

defraud."” See United States v. Cartwight, 6 F.3d 294, 302 (5th

Cr. 1993) (district court did not err in refusing requested
instruction on presunption of innocence because instruction was

substantially covered by charge given to jury), petition for cert.

filed, (U S July 19, 1994) (No. 94-5410). The requested
instruction was substantially covered by the charge given to the
jury. Moreover, Jensen has not denonstrated that his ability to
present his defense was i npaired. Consequently, the refusal of the
requested instructions did not constitute an abuse of discretion.
[11. SUFFI Cl ENCY OF THE EVI DENCE

Jensen contends that the evidence is insufficient to support
hi s convictions. He contends that although the evi dence shows t hat
he received noney from |oan proceeds that he should not have

received, the evidence is insufficient to prove that he acted

willfully or with the intent to defraud. When reviewi ng the
sufficiency of the evidence, we view all evidence, whether
circunstantial or direct, in the light nost favorable to the

governnment with all reasonable inferences and credibility choices

to be made in support of the jury's verdict. United States v.

Sal azar, 958 F.2d 1285, 1290-91 (5th Cr.), cert. denied, = U S

_, 113 s.C. 185 (1992). The evidence is sufficient to support a

" The instructions on the terns "know ngly" and "willfully"
follow those approved in this circuit. See United States v. St
Celais, 952 F.2d 90, 93-94 (5th Gr.), cert. denied, = US |
113 S.Ct. 439, 121 L.Ed.2d 358 (1992); Rochester, supra.
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conviction if a rational trier of fact could have found the
essential elenents of the crine beyond a reasonabl e doubt. Id.
The evidence need not exclude every reasonable hypothesis of
i nnocence or be conpletely inconsistent with every conclusion
except guilt, so long as a reasonable trier of fact could find that
the wevidence established guilt beyond a reasonable doubt.
Faul kner, 17 F.3d at 768.

Jensen does not dispute that "[t] he evidence at trial showed

various acts by different persons that were fraudulent and

illegal." Nevertheless, Jensen clains that "the evidence wholly
failed to prove that M. Jensen was aware of the illegality of
these acts by other persons.” In other words, Jensen sinply

chal | enges the sufficiency of the evidence proving his intent or
mental state, but does not chall enge any of the other elenents of
his 18 convicti ons.

To prove a conspiracy, the governnent mnust show that an
agreenent between two or nore persons to violate the |aw, that the
def endant had know edge of the agreenent, and that the defendant

voluntarily participated in the conspiracy. United States V.

Casilla, 20 F. 3d 600, 603 (5th Cr.), cert. denied, = US _ , 115
S.C. 240 (1994). Each el enent of a conspiracy may be inferred
fromcircunstantial evidence. 1d. The agreenent may be inferred
froma "concert of action."™ 1d. (citation omtted). "Once the
government has produced evidence of a conspiracy, only “slight'
evidence is needed to connect an individual to that conspiracy."

ld. (quoting United States v. Duncan, 919 F.2d 981, 991 (5th G
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1990), cert. denied, 500 U.S. 926, 111 S.C. 2036 (1991)).

"Knowl edge of a conspiracy and voluntary participation in a
conspiracy may be inferred froma "collection of circunstances.'"
Id. (citation omtted).

The evidence at trial was largely undisputed. In fact, it was
undi sputed that Jensen received approximtely $25,6000,000 in a
matter of nonths from the transactions at issue. From the
begi nning of trial, the defense focused the jury on the issue of
whet her Jensen had the intent to commt the charged offenses.
During opening statenent, defense counsel argued as foll ows:

Now, | don't nmean to inply and | don't want to
mslead you. |I'mnot trying to tell you that the things
that Paul did were all right. Paul Jensen took sone
money. He took a | ot of noney out of these savings and
| oans, out of these deals that were -- that he took in
violation of laws and regul ations. He should not have
taken that noney. There is no question about that.
That is not the issue of this case. Don't -- don't waste
one second worrying about that because we can set that
aside right now Paul Jensen took noney that he shoul d
not have taken.

As | said before, that's not what this case is
about. The question is: Did he knowthat he was taking
money he shoul d not have taken.

* * *

The Governnent's evidence is going to show, and this is
another thing that is totally uncontested, there was a

conspiracy. The conspiracy involved Faul kner, Toler,
Blain, Cifford Sinclair and others. And this was a
conspiracy that was goi ng on | ong before Paul Jensen ever
cane to Dallas. It is a conspiracy that continued after
he left Dallas. That is not an issue in the case. These
peopl e were engaged in illegal activity. There is no

question about that.

The question is: D d Paul [Jensen] wllfully and

knowi ngly engage in illegal activity with those peopl e?
The answer to that is no. So don't worry about trying to
decide whether there's sonething illegal going on.
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Faul kner, Toler, Blain, Sinclair, they're all doing

things that are illegal. That's not the question for

this trial.

Jensen was a central figure inthis schene. As the governnent
asserts, Jensen personally participated in the planning of the
deal s when he negoti ated the high points for his nortgage conpani es
and instructed the personnel at Lancaster and Bell how to obtain
br okered funds to have noney available to | oan on the various real
estate projects. He purchased the resignation of the board of
directors at Lancaster to gain control of that institution. Jensen

gained control of both Lancaster and Bell to finance these

projects. Wthout the funding Jensen organi zed, the schene woul d

not have been possible or at |east not on such a grand scale. In
addi ti on, hi s actions were acconpanied by decei t and
m srepresentations. For instance, although Jensen still received

proceeds from Snowball and Hel aman, he represented to the Federal
Honme Loan Bank Board that he had no interest in either conpany.
Jensen knew t hat the nortgage conpani es were receiving high points
W thout the proper underwiting, that buyers were receiving

"upfront” noney or "kickbacks," and that the property woul d undergo
a series of "land flips" at inflated prices on the day of cl osing.
As a result of these internediate transactions, Jensen received
mllions of dollars in |oan proceeds.

Al t hough Jensen testified at length regarding his |ack of
intent to defraud, the jury obviously did not believe him Intent

to defraud was properly before the jury for a factua

det erm nati on. After a review of the record, we conclude that a

-16-



rational jury could have inferred Jensen's know edge of and
participation in the conspiracy beyond a reasonabl e doubt.

Jensen also blanketly <contends that the evidence is
insufficient to denonstrate that he had the requisite intent
regardi ng the substantive counts. However, "under the Pinkerton
rule "[a] party to a conspiracy may be held responsible for a
substantive offense commtted by a coconspirator in furtherance of
a conspiracy, even if that party does not participate in or have
""" Faul kner, 17 F.3d at

any know edge of the substantive offense.

771 (quoting United States v. Garcia, 917 F. 2d 1370, 1377 (5th Cr

1990)). Accordingly, because we have determ ned that Jensen's
conspiracy convi ction shoul d stand, Jensen nay be hel d responsi bl e
for any substantive offenses commtted by coconspirators in
furtherance of the conspiracy regardl ess whet her he had know edge
of or participated in the substantive offenses.

Jensen does not challenge any elenent of the substantive
convi ctions except for his requisite nental state. Again, Jensen's
intent was a question for the fact finder. W find there is
sufficient evidence to support the jury's conclusion that Jensen
had the requisite nental state to commt the substantive offenses.

V. WHETHER PROCF WAS OF ONE OR MANY CONSPI RACI ES

Jensen clains the governnent failed to prove that one
conspiracy existed as charged in the indictnent. He clains that
the evidence introduced denonstrated multiple conspiracies rather
than the single overarching conspiracy alleged in count one,

resulting in a material variance that prejudiced his substantia
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rights.

When reviewi ng a claimof fatal variance, we will reverse only
if the evidence at trial varied fromwhat the indictnent alleged,
and the variance prejudiced the defendant's substantial rights.
Faul kner, 17 F.3d at 760. The followi ng factors are considered to
determ ne whether one or nultiple conspiracies existed: (1) a
common goal; (2) the nature of the schene; and (3) an overl apping
of participants in the various transactions. |d. at 761.

Jensen has not set forth with any specificity the facts
necessary to support his claim that nore than one conspiracy
existed or that there was a material variance between what was
charged and the facts adduced at trial. Nevertheless, as in
Faul kner, the evidence at Jensen's trial denonstrated that the
defendants "shared a comobn goal of enriching thenselves by
profiting fromthe | everaged selling and reselling of real estate

along 1-30." 17 F.3d at 761 (citing United States v. Ri cherson

833 F.2d 1147, 1153 (5th Cr. 1987)). Likewse, "[t]he nature of
the scheme was such that different participants played different
but inportant functions necessary to its success.” 1d. As for the
third factor, Jensen inplicitly acknow edges that there were
over | apping participants in the various transacti ons when he states
t hat the exi stence of commbn partici pants does not denonstrate only
one conspiracy.

Assum ng arguendo that nore than one conspiracy existed,
Jensen is not entitled to relief. |n Faulkner, we concluded "t hat

where the indictnment alleges a single conspiracy and the evi dence
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established each defendant's participation in at |east one
conspiracy a defendant's substantial rights are affected only if
the defendant can establish reversible error under general
principles of joinder and severance." 17 F.3d at 762. Jensen was
tried separately, and thus, the jury could not have been confused
as to conpartnentalizing evidence agai nst ot her defendants. Jensen
has not shown i nproper joinder or severance.

V. COWM SSI ON OF PREDI CATE ACTS UNDER RI CO STATUTE

Jensen was convicted of conspiring to violate the RICO
statute, 18 U S C. § 1962(d), as alleged in Count 88 of the
i ndi ct nent . Jensen clainms insufficiency of the evidence,
contending that the law of this Grcuit requires the governnent to
prove that a RI CO conspirator, and thus Jensen hinself, agreed to
personally commit two racketeering acts.?®

The court below instructed the jury that the evidence nust
show beyond a reasonabl e doubt:

That at the tinme the Defendant knowingly and wilfully

agreed to join in such conspiracy, he did so with the

specific intent either to personally participate in the

comm ssion of two "racketeering acts," as elsewhere

defined in these instructions, or that he specifically

intended to otherwi se participate in the affairs of the

enterprise with the know edge and intent that other

nenbers of the conspiracy would conmt two or nore

"racketeering acts" as a part of a "pattern of
racketeering activity."

8 Jensen cites, inter alia, the follow ng cases: Uni ted
States v. Elliott, 571 F.2d 880 (5th Cr.), cert. denied, 439 U S.
953, 99 S. . 349 (1978); United States v. Martino, 648 F.2d 367
(5th CGr. 1981), cert. denied, 456 U. S. 943, 102 S.Ct. 2006 (1982).
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(enphasi s added).®

The governnent argues that we have not definitely resol ved the
personal agreenent argunent presented by Jensen, ! and urges us to
resolve it in favor of the majority of the Crcuits that require
only that there is evidence of an agreenent that nenbers of the
conspiracy will commt two proscribed acts.

Faul kner control s the disposition of this insufficiency claim
There, we held that regardless whether the conviction for
conspiracy to violate RICO required the defendant to agree to
personally conmt two predicate acts or only that he agree with the
ot her conspirators that two predicate acts be commtted pursuant to
the conspiracy, the RICO conviction was supported by the jury's
finding that each had commtted the requisite predicate acts. 17
F.3d at 774. Likewise, in this case, the jury found Jensen guilty
of four counts of wire fraud (counts 52, 53, 65, and 66). There is
sufficient evidence to support the wire fraud convictions, which
are racketeering acts. Jensen is not entitled to relief on this
claim and we need not resolve the personal agreenent argunent
presented by Jensen.

VI, EXTRI NSI C OFFENSES

Jensen argues that the district court erred in allow ng the

governnent to cross-exam ne himregardi ng three extrinsic of fenses.

® Additionally, the court below instructed the jury that it
was not to find Jensen guilty unless it unani nously agreed that he
commtted at | east two particular racketeering acts.

10 The government cites United States v. Neapolitan, 791 F.2d
489, 496 n.3 (7th Cr.), cert. denied, 479 U S. 940, 107 S. Ct. 422
(1986) .
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The extrinsic offenses involved false statenents he nmade on a
bankrupt cy docunent, a false tax return he provided in connection
with the purchase of a car, and subm ssion of false | oan docunents
concerning a project called R verbend. He also contends that the
adm ssion of evidence regarding those extrinsic offenses was
error. ! This Court reviews evidentiary rulings for abuse of

discretion. United States v. Lopez, 979 F.2d 1024, 1032 (5th Cr

1992), cert. denied, __ US. _ , 113 S.C. 2349 (1993).

Both parties agree that the district court apparently admtted
the inpeachnent evidence pursuant to Rule 608(b) of the Federa
Rul es of Evidence, which provides as foll ows:

Specific instances of the conduct of a wtness, for the

purpose of attacking or supporting the Wwtness'

credibility, other than conviction of crine as provided

in rule 609, may not be proved by extrinsic evidence.

They may, however, in the discretion of the court, if

probative of truthful ness or untruthful ness, be inquired

into on cross-examnation of the wtness . . .

concerning the witness' character for truthfulness or

unt rut hf ul ness .

Jensen, however, argues that the cross-exam nation regarding
the extrinsic offenses should not have been allowed because the
probative value was substantially outweighed by the danger of
unfair prejudice. Fed. R Evid. 403. We di sagree. As the
gover nnent argues, the evidence regarding fal se statenents nade by
Jensen was probative of his character for wuntruthfulness as
contenplated by Rule 608(b). He has not shown that the court

abused its sound discretion in allowng such examnation.

11 Regarding the false |oan docunents connected with the
Ri verbend project, the governnent only questioned Jensen; it did
not introduce the docunents into evidence.
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Mor eover, as di scussed below, this testinony was probative to rebut
Jensen' s defense theory that he was an i nnocent dupe and wi t hout an
intent to defraud.

Jensen al so argues that the district court erred in admtting
into evidence the docunents showi ng his previous fal se statenents.
As quot ed above, Rule 608(b) prohibits proof of specific instances
of the conduct of a witness for the purpose of attacking the
W tness' credibility. The docunents were not admssible into
evi dence under Rul e 608(Db).

That is not the end of the inquiry, however. |f the evidence
was adm ssible on any ground, the district court's reliance on
ot her grounds does not affect the defendant's substantial rights.

United States v. Blake, 941 F.2d 334, 339 (5th Cr. 1991), cert.

denied, = US _, 113 S .C. 596 (1992). In part, Rule 404(b)
provi des that:

Evi dence of other <crinmes, wongs, or acts is not
adm ssi ble to prove the character of a person in order to

show actionin conformty therewith. It may, however, be
adm ssi bl e for other purposes, such as proof of notive,

opportunity, intent, preparation, plan, know edge,
identity, or absence of m stake or accident N

The evi dence introduced regarding Jensen's intentional false
statenents and m srepresentati ons was adm ssi bl e under Fed. R Evi d.
404(b) to prove Jensen's know edge of the fraud. As the governnent
asserts, Jensen's defense was that he |acked a cul pable state of
mnd and did not intentionally m sl ead people. Under Rule 404(b),
t he governnent properly introduced the evidence to rebut Jensen's
defense of lack of intent. Jensen has not shown that his
substantial rights were prejudiced.
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VI1. WHETHER EVI DENCE WAS RELEVANT

Jensen next contends the district court erred in admtting
into evidence testinony that he purported to be a nedical doctor
and testinony regardi ng how he spent the noney he acquired through
the | oan transactions at issue. Jensen contends that the evidence
was not rel evant under Fed.R Evid. 401, and further, any probative
val ue was outwei ghed by the danger of prejudice.

Rul e 401 defines relevant evidence as "evidence having any
tendency to make the existence of any fact that is of consequence
to the determ nation of the action nore probable or | ess probable
than it would be without the evidence." Cearly, the chall enged
evidence was relevant as it tended to prove Jensen's efforts to
take control of the lending institutions and to further the overal
fraudul ent schene of the defendants. Additionally, in regard to
the evidence of |arge expenditures of noney, such evidence is
relevant to prove the funds were obtained illegally when "a
defendant is on trial for a crinme in which pecuniary gain is the
usual notive for or natural result of its perpetration and there is

ot her evidence of his guilt.” United States v. Chagra, 669 F.2d

241, 256 (5th CGr.), cert. denied, 459 U S 846, 103 S. C. 102

(1982). Jensen has failed to show that the adm ssion of the
evi dence was i nproper.

Moreover, after the introduction of the evidence, the district
court orally instructed the jurors as foll ows:

There was testinony concerning statenents that were

all egedly made by the Defendant that he was a doctor.

There was testi nony concerni ng noney, | arge suns of noney

that were spent. | just want to enphasize to you the
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Defendant's not being charged in this case with making
m srepresentations that he was a doctor. He's not being
charged with spending a | ot of noney. He's charged with
bank fraud, conspiracy to conmt bank fraud and t he ot her
crinmes that were described to you. So |'mcautioning you
that on that evidence | don't want you to go back in the
jury roomduring deliberation and say we're going to find
M. Jensen guilty because he represented that he was a
doctor and that he spent a | ot of noney. That's not what
he's charged wth.

Assum ng arquendo t he evi dence was erroneously admtted, it did not
affect Jensen's substantial rights given the court's oral
i nstructions.
VI, DI STRICT COURT'S FAILURE TO MAKE EXPLICIT FINDI NGS
REGARDI NG THE ADM SSI BI LI TY OF CO CONSPI RATOR
STATEMENTS.

Jensen, relying on United States v. Powell, 973 F. 2d 885 (10th

Gr. 1992), cert. denied, __ US. _, 113 S . 1598 (1993),

contends that the district court erred in failing to make explicit
findings regarding the admssibility of the co-conspirator
stat enments.

The governnent does not deny that the district court failedto
make any findings as to the predicate facts pursuant to Rule
801(d)(2)(E). Instead, the governnent argues that the om ssion was

harmess. In United States v. Fragoso, 978 F.2d 896, 900-01 (5th

Cr. 1992), cert. denied, = US _ , 113 S.C. 1664 (1993), we

determned that, in denying the defendant's notion for directed
verdict of acquittal, the district court inplicitly had found
sufficient evidence to establish a conspiracy. W therefore
reasoned that the error was harn ess. Li kewi se, in the case at
bar, the court denied Jensen's notion for directed verdict of
acquittal. W nust follow the decision of the prior panel in
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Fragoso and accordingly, reject Jensen's claim

| X, DI STRICT COURT'S DI SM SSAL OF A PROSPECTI VE JUROR

Jensen contends that his right toa fair trial under the Sixth
Amendnent was viol ated when the district court erred in sua sponte
dism ssing a prospective juror because the court found her not
conpetent to be on the jury. The Sixth Amendnent guarantees a
crimnal defendant the right to a trial by inpartial jury and the
trial judge is entrusted wth the i npl enentati on of this guarantee.

United States v. Hinojosa, 958 F.2d 624, 631 (5th Gr. 1992). W

Wil not disturb a trial court's determinations of inpartiality
absent a cl ear abuse of discretion. |d.
During voir dire, the follow colloquy transpired:

[ COURT:] Now, | want to make absolutely sure that |I've
covered anything that you want to tell ne about whether
or not you should be on the jury. Sonetinmes | may fai

to ask questions that sonebody may have a concern in
their mnd. [|'mgoing to ask the |awers to cone back
up. And if any of you have anything you want to tell ne
in confidence at the bench about whether or not you
shoul d serve on this jury nowis your tine just to cone

up. ' m tal king about personal feelings, publicity,
busi ness reasons, just any other reason. If there's
anything at all if you would just raise your hand and

just cone up to the bench.
(Si de bar)
THE COURT: Just cone right up here?

A JUROR This building, I can't handle the air in this
bui | di ng.

THE COURT: The air?

A JUROR Snokers | tried to get -- except they didn't do
it.

THE COURT: You seemto be having trouble since we got
here today?
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A JUROR Yes, it is worse.
THE COURT: Today?

A JUROR: Because of the cold air. |I'mnot used to cold
air on ne.
THE COURT: |"m just going to excuse you from further

jury service.

* * *

(Juror | eaves side bar)

THE COURT: |'mgoing to excuse that juror on the Court's
own notion. |If there's any objection?

MR, UDASHEN:. Judge, | would object. | don't think she
gave a specific reason enough that -- of health reasons
t han maybe sonething the Court can do to alleviate her
pr obl em

THE COURT: Apparently you weren't |ooking at her or
listening to her because there wasn't a word she said.
It was the manner in which she was talking to ne. I
don't think she's conpetent to be on the jury. That's ny
specific finding. This is the same juror that the
Governnent wanted ne to ask to cone up because of the way
she had been sitting in Court covered up fromthe tine
she got here.

Jensen argues "that it was inproper for the Court to renobve
this juror over his objection without further inquiry into the
all eged health problem"”™ and "[w]ithout further inquiry the court
did not have a sufficient basis to conclude that the juror was
unqualified to sit on the jury."

In United States v. Bourgeois, 950 F.2d 980, 987 (5th Cr.

1992), the trial court excused a juror who had called in sick and
replaced her with an alternate juror. The defendant objected
because the court had failed to notify the parties of the excusal,
which "depriv[ed] them of the ability to determ ne the nature of
her illness and the length of tinme she would be unavail able.”
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Therefore, as in the case at bar, the defendant argued that his
convi ction should be overturned because there was an insufficient
factual basis to excuse the juror. W rejected that contention and
found no abuse of discretion.

Here, the trial court observed the actions and t he deneanor of
the prospective juror and expressly found her not conpetent to sit
on the jury. Jensen has not shown that the basis for her excusal
was a clear abuse of discretion.?? Mor eover, Jensen does not
contend that any of the jurors on the panel were not inpartial. As
such, he has shown no basis for reversal of his convictions. See

United States v. Prati, 861 F.2d 82, 87 (5th Cr. 1988).

CONCLUSI ON

Accordi ngly, Jensen's convictions are AFFI RVED

12 See United States v. Col eman, 997 F.2d 1101, 1106 (5th Gir
1993) (trial court may renove a juror when convinced that the
juror's abilities to perform his duties have becone inpaired),
cert. denied, = US _, 114 S .. 893 (1994); United States v.
Dumas, 658 F.2d 411, 413 (5th Cr. 1981), cert. denied, 455 U S.
990, 102 S. Ct. 1615 (1982).
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