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Pl ai ntiff-Appellee,
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PH LI P SCOTT ASHBURN
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Northern District of Texas
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Before POLI TZ, Chief Judge, GOLDBERG KING GARWOOD, JOLLY

H GE NBOTHAM DAVI S, JONES, SM TH, DUHE, W ENER, BARKSDALE

E. GARZA, DeMOSS, BENAVI DES, STEWART, and PARKER, Circuit Judges.
ROBERT M PARKER, Circuit Judge:

This case requires us to exam ne again the subject of
departures under Section 4Al1.3 of the Federal Sentencing
CGuidelines. Specifically, we nust address whet her conduct that
formed the basis for counts of an indictnent dismssed pursuant
to a plea agreenent nmay be considered in departing upward from
t he Guidelines, and we nust revisit the issue of the
justification required for such a departure under United States
v. Lanbert, 984 F.2d 658 (5th Gr. 1993) (en banc).

Pursuant to a plea agreenent, Philip Scott Ashburn pled

guilty to two counts of bank robbery in violation of 18 U S.C. 8§



2113(a). The district court determned that the appropriate
range for Ashburn's offense under the Sentencing Quidelines was
63 to 78 nonths. However, the court also determ ned that this
range did not adequately reflect Ashburn's crimnal history or
I'i kel i hood of recidivismand thus departed upward, sentencing
Ashburn to 180 nonths inprisonnent.

Ashburn appeal ed his sentence. A panel of this court
affirmed in part, but held that remand was required because the
district court inproperly considered the dism ssed counts of the
indictnment as a basis for the upward departure and had not
of fered sufficient justification for a departure under Section
4A1.3.' On reconsideration en banc, we conclude that the
departure was not inproper, and we affirmthe sentence inposed by

the district court.

| . BACKGROUND

On August 26, 1992, Ashburn, along with a co-defendant, was
indicted for a single-count of bank robbery in violation of 18
US C 8§ 2113(a). A superseding indictnment charged Ashburn with
three additional counts of bank robbery. Ashburn pled guilty to
Counts 3 and 4. In return for the guilty plea, the governnent
agreed to dismss counts 1 and 2 and to forego prosecution of two
additional attenpted robberies.

Count 3 charged Ashburn with a bank robbery which occurred
on July 3, 1992 in which $4,167 was stolen fromthe Bank of

1. United States v. Ashburn, 20 F.3d 1336 (5th Gr. 1994).
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America in Fort Wrth, Texas. Count 4 charged Ashburn with a
robbery in which approximately $32,000 in cash was stolen from
the Anerican Bank of Hurst, Texas on July 31, 1992. The

di sm ssed counts charged Ashburn with robbing Arlington National
Bank in Arlington, Texas on Decenber 27, 1991 and Sunbelt Savings
in Fort Worth, Texas on January 17, 1992.

The presentence investigation report (PSR) prepared prior to
Ashburn's sentencing revealed that in 1984 he had pled guilty to
arnmed bank robbery in Portland, Oregon. For this offense,
Ashburn served a six year sentence in the custody of the Attorney
Ceneral under the Federal Youth Corrections Act, formerly
codified at 18 U . S.C. §8 5010(b). The PSR assessed three crim nal
hi story points agai nst Ashburn for this prior conviction,
producing a Crimnal History Category of |1.2 The defendant's
presentence report fromthe District of Oregon indicates that in
addition to the offense to which Ashburn pled guilty, he had
commtted four other bank robberies in Oregon and one in Salt
Lake City, Utah.?3

After appropriate enhancenents and a three | evel reduction

for Acceptance of Responsibility, Ashburn's Total O fense Level

2. The CGuidelines include only prior sentences, not prior
of fenses or prior conduct, in calculating the crimnal history
category. U. S.S.G § 4A1.1.

3. The report also notes that "Ashburn was unquestionably
the ringleader in these bank robberies. He planned them
recruited acconplices to assist himand was in charge of dividing
the proceeds afterwards.” |In addition, the report indicates that
a | oaded revol ver was used in three of the robberies.
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was determned to be 25.* Wth this offense level and a Crinina
Hi story Category of Il, the Cuidelines provided for a sentencing
range of 63 to 78 nonths. The court, dissatisfied with this
range, notified the parties of its provisional intention to
depart upward fromthe guideline range.

To support the upward departure, the governnent called
Federal Bureau of Investigation (FBI) agent, Deborah Eckert, who
testified at the sentencing hearing about her investigation into
several robberies and attenpted robberies for which Ashburn was
believed to be responsible. Agent Eckert described an interview
she conducted with Ashburn's co-defendant, April Jeanette
English. In that interview, English asserted that Ashburn
admtted to her that he had comnmtted two earlier robberies in
Decenber of 1991 and January of 1992. These two robberies had
been confirnmed in detail and were charged in counts 1 and 2 of
Ashburn's indictnent.

English also told Eckert that on April 17, 1992, Ashburn
called English fromKey Wst, Florida and told her "I just did a
job." Eckert confirnmed that a bank robbery was reported in Key
West, Florida on the specified day.®> Eckert also testified
regardi ng evidence of Ashburn's involvenent in attenpted

robberies of the Watauga State Bank in Watauga, Texas on July 24,

4. Under the Cuidelines, bank robbery is a non-groupabl e
offense. U S S .G § 3D1.2(d). Thus, the dism ssed counts could
not be considered in the offense | evel calculation under the
rel evant conduct provision as a part of the sane course of
conduct or common schene or plan. U S S. G § 1B1.3(a)(2).

5. Ashburn was not charged with this robbery.
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1992, and the Arlington National Bank in Arlington, Texas on July
17, 1992.°

The district court concluded that Crimnal H story Category
Il did not adequately reflect the seriousness of Ashburn's past
conduct or the likelihood that he would commt additional crines.
The judge therefore departed upward, sentencing Ashburn to serve
concurrent 180 nonth terns of inprisonnent on Counts 3 and 4.

The court al so sentenced Ashburn to a 3 year term of supervised
rel ease, and a mandatory $100 assessnment. On appeal, Ashburn
contends that the district court erroneously calculated his

of fense |l evel and crimnal history category and nmade vari ous
errors in its decision to depart upward.

A panel of this court found that Ashburn's objections to the
of fense level and crimnal history category were w thout nerit.’
However, the panel held that the district court failed to
adequately explain its reasons for the upward departure.® In
addition, the panel majority held that the counts di sm ssed
pursuant to the plea bargain should not have been considered in
ef fecting an upward departure.® The dissent argued that nothing
in the plea agreenent or the Cuidelines precluded the district

court fromusing the dism ssed counts to enhance the defendant's

6. As a part of the plea bargain, the governnent agreed
not to prosecute Ashburn for these two attenpts.

7. 20 F.3d at 1338-43.
8. 20 F.3d at 1344-46.
9. 20 F.3d at 1346-48.



sent ence. 10

We ordered that this case be reheard en banc. W reject
Ashburn's appeal with regard to the offense | evel and crim nal
hi story cal cul ations for the reasons set out in the panel
opi nion. However, we find it necessary to reconsider the

panel's holdings with respect to the district court's departure.

1. DI SCUSSI ON

A district court my depart upward from the Sentencing
Guidelines if the court finds that an aggravating circunstance
exists that was not adequately taken into consideration by the
Sentenci ng Comm ssion. 18 U.S.C. 8 3553(b). Wenever a defendant
is sentenced, the district judge is required to "state in open
court the reasons for its inposition of the particular sentence."
18 U S.C 8§ 3553(c). If the court departs upward from the
Gui delines, the court nust also state "the specific reason for the
i nposition of the sentence different fromthat described." Id.

"Qur reviewof a sentence under the guidelines is 'confinedto
determ ning whether a sentence was inposed in violation of |aw or
as a result of an incorrect application of the sentencing

gui del i nes. United States v. Shipley, 963 F. 2d 56, 58 (5th Cr.)
(quoting United States v. Nevarez-Arreola, 885 F.2d 243, 245 (5th

Cir. 1989)) (internal quotations omtted), cert. denied, -- US.

10. 20 F.3d at 1350.

11. The panel opinion was vacated in its entirety when we
granted rehearing en banc. 5th Cr. R 41.3. Parts II.A and B
of the panel opinion are reinstated by this decision.
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--, 113 S. C. 348, 121 L. Ed. 2d 263 (1992); 18 U.S.C. § 3742(e).
We reviewthe district court's decision to depart upward for abuse
of discretion. United States v. MKenzie, 991 F.2d 203, 204 (5th
Cr. 1993). W affirm a departure from the Quidelines "if the
district court offers 'acceptable reasons' for the departure and
the departure is 'reasonable.'” United States v. Lanbert, 984 F. 2d
658, 663 (5th Cr.1993) (en banc) (quoting United States .
Vel asquez- Mercado, 872 F.2d 632, 637 (5th Cr.1989)).

A. Consideration of Dismssed Counts in Upward Departure

Ashburn contends that the sentencing court inproperly
consi dered the Decenber 1991 and January 1992 robberies as a basis
for upward departure because this conduct fornmed the basis for the
counts of Ashburn's indictnent which were di sm ssed pursuant to his
pl ea bargain. W find this argunent unpersuasi ve.

The circuits are split on this question. The Third and N nth
Circuits!? have held that the defendant does not get the benefit of
his plea bargain when the district court departs upward based on
the dism ssed counts of the indictnent. The Second and Tenth
Circuits, ® on the other hand, have held that prior crimnal conduct
related to di sm ssed counts of an indictnent nmay be used to justify

an upward departure. W are inclined to agree with the latter

12. United States v. Thomas, 961 F.2d 1110, 1121 (3d Cr.
1992); United States v. Castro-Cervantes, 927 F.2d 1079 (9th G
1990) .

13. United States v. Zamarripa, 905 F.2d 337 (10th G
1990); United States v. Kim 896 F.2d 678 (2d Cr. 1990).

7



Vi ew.

United States Sentencing Conm ssion (Quidelines Manual
(US.S.G) 8§ 4A1.3 authorizes a court to depart wupward "[i]f
reliable information indicates that the crimnal history category
does not adequately reflect the seriousness of the defendant's past
crimnal conduct or the likelihood that the defendant will commt

ot her crines . I n deci di ng whet her to depart because of the
defendant's crimnal history, subsection (e) expressly authorizes
the court to consider "prior simlar adult crimnal conduct not
resulting in a crimnal conviction." US S. G 8§ 4A1.3 (e) (Policy
Statenent).

Neither this guideline nor its comentary suggests that an
exception exists for prior simlar crimnal conduct that is the
subject of dismssed counts of an indictnent.!* Section 1Bl.4
provides that in determning "whether a departure from the
guidelines is warranted, the ~court may consider, wthout

limtation, any information concerning the background, character

and conduct of the defendant, unl ess ot herw se prohibited by | aw. "?°

14. We do not interpret the word "prior" in subsection (e)
so narromy as to exclude separate offenses that were part of the
series of crinmes that resulted in the present arrest and
conviction. Contra United States v. Coe, 891 F.2d 405, 409-10
(2d Cr. 1989) ("where a defendant conmts a series of simlar
crinmes, it would be elevating formover substance to regard the
early episodes in the series as "prior crimnal history" sinply
because the defendant pled guilty to the last in the series,
rather than the first.") Instead, we read "prior" to allow
consideration of all simlar adult crimnal conduct not resulting
in conviction that occurred prior to sentencing.

15. The commentary to this section provides, in part, that
[a] court is not precluded fromconsidering information

8



We have found no statute, guidelines section, or decision of this
court that would preclude the district court's consideration of
di sm ssed counts of an indictnent in departing upward.

The gui delines provisions on plea agreenents are not to the
contrary. Section 6Bl.2 provides that the court may accept a plea
agreenent that includes the dism ssal of charges or an agreenent
not to pursue potential <charges if the remaining charges
"adequately reflect the seriousness of the actual offense
behavi or". US S G 8 6Bl1L.2 (a) (Policy Statenent). Ashbur n
contends that acceptance of a plea agreenent subject to this
standard is inconsistent with a subsequent decision to depart
upward fromthe applicable guideline range. W disagree.

Ashburn pled guilty to two counts of bank robbery. In al
respects, these counts were simlar to the counts di sm ssed and t he
attenpted robberies not charged. The two count conviction
subjected the defendant to a maxi num sentence of forty years
inmprisonnment. 18 U S.C. § 2113(a). Under the circunstances, we
must agree with the district court's inplicit finding that the two

count plea adequately reflected Ashburn's "actual of f ense

that the guidelines do not take into account. For
exanple, if the defendant comnmtted two robberies, but
as part of a plea negotiation entered a guilty plea to
only one, the robbery that was not taken into account
by the guidelines would provide a reason for sentencing
at the top of the guideline range. |In addition,
information that does not enter into the determ nation
of the applicable guideline sentencing range nmay be
considered in determ ning whether and to what extent to
depart fromthe guidelines.

Commentary to U S.S. G § 1Bl. 4.



behavi or".

Such a findi ng, however, does not guarantee that a defendant's

crimnal history category will adequately reflect the defendant's
past crimnal conduct or the likelihood that he will conmt other
crimes. |If it does not, the court is authorized to nake a separate

determ nation on the need for departure i n sentenci ng under section
4A1. 3. We decline the defendant's invitation to hold that this
determ nation is precluded once a pl ea agreenent is accepted under
section 6B1. 2.

In addition, the plea agreenent Ashburn accepted contai ned no
| anguage that could have led himto believe that the dismssed
counts coul d not be used as the basis for an upward departure. The
pl ea agreenent provided that the governnent would dismss counts 1
and 2 of the indictnent and would not prosecute Ashburn for the
attenpted robberies occurring on July 17 and July 24, 1992. The
governnment has conplied conpletely with those obligations.

Mor eover, the plea agreenent clearly stated that there was no
agreenent as to what the sentence would be, that no one could
predict with certainty what guideline range woul d be applicabl e,
and t hat the defendant woul d not be allowed to withdraw his plea if
the court departed fromthe applicable guideline range. Thus, the
| anguage of the plea agreenent in no way inplies a limtation on
the court's power to consider relevant information or to depart
from the guideline range. I ndeed, the agreenent clearly
contenplates the possibility that the court would depart upward

when all of the relevant informati on was consi der ed. Ther ef ore,
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Ashburn coul d not reasonably have inferred fromthe pl ea agreenent
that the district court was barred from considering the di sm ssed

counts in its departure determ nation

B. Adequacy of Departure Justification

Under section 4Al.3, an upward departure "is warranted when
the CGrimnal Hi story Category significantly under-represents the
seriousness of the defendant's crimnal history or the Iikelihood
that the defendant will commt further crinmes." U S S.G § 4A1.3
(Policy Statenent). |In United States v. Lanbert,® we considered
the procedure a district court nust foll ow when departing upward
under this provision. W held that the district court should
consi der each internediate crimnal history category, and should
state for the record that it has done so. |In addition, the court
should explain why the crimnal history category as calcul ated
under the guidelines is inappropriate, and why the category it
chooses is appropriate. 1d. at 662-63.

At the sane tinme, we nmade it clear that

we donot . . . require the district court to go through

aritualistic exerciseinwhichit nmechanically discusses

each crimnal history category it rejects enroute to the

category that it selects. Odinarily the district

court's reasons for rejecting internedi ate categories

Wil clearly beinplicit, if not explicit, inthe court's

explanation for its departure from the category

cal cul at ed under the guidelines and its explanation for

the category it has chosen as appropriate.
ld. at 663. Using this reasoning, we find that the district court

of fered adequate justification for the sentence it inposed.

16. 984 F.2d 658 (5th Gr. 1993) (en banc).
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At the sentencing hearing, the district judge indicated on the
record that his concern was caused by the fact that the defendant
commtted a series of bank robberies in 1983 and then another
series of robberies beginning in 1991, less than two years after
his rel ease fromsupervision follow ng the 1984 conviction. Since
Ashburn's crimnal history calculation was based solely on the
guilty plea to one count of robbery in 1984, the court felt that

the indicated guideline range did "not adequately reflect the
seriousness of this defendant's past crim nal conduct and, perhaps
nmore i nportantly, the |likelihood that he will conmt other crines."”

The district judge determned that had the defendant
previously been convicted of the robbery offenses commtted in
Decenber of 1991, January of 1992, and April 1992, he woul d have
had nine additional crimnal history points. Under the court's
cal cul ations, Ashburn then would have a total of twelve crimnal
hi story points and a corresponding Crimnal H story Category of V.
Using this crimnal history category and Ashburn's of fense | evel of
25, the judge determ ned a hypothetical guideline range of 100 to
125 nont hs.

The court then cited the robberies commtted in the early
1980s that did not result in conviction and concluded that "if they

were to be taken into account, the Crimnal Hi story Category VI

woul d not be sufficient to take into account his past crimna

conduct." The court also referred to the attenpted robberies that
the governnent agreed not to prosecute. The court stated that
given the "likelihood the defendant will conmmt other crines .

12



as well as the seriousness of his past crimnal conduct" the court
woul d inpose a "rather drastic upward departure from what the
gui del i ne range contenpl ates.” The judge then sentenced Ashburn to
a term of inprisonnent of 180 nonths, found by indexing the
Crimnal H story Category of VI with an offense |evel of 29.

The justification offered by the district court clearly
i ndi cates why the sentencing range recommended by the Cuidelines
was i nappropriate and why the court found the sentence inposed to
be appropriate. The district court did not expressly exam ne each
intervening crimnal history category. However, we do not require
the district court to go through such a "ritualistic exercise"
where, as here, it is evident fromthe stated grounds for departure
why the bypassed crimnal history categories were inadequate.
Lanbert, 984 F.2d at 663.

In Lanbert, we indicated that we could conceive of a "very
narrow cl ass of cases" in which the district court's departure was
so great that we would require "explanation in careful detail" of
the district court's reasons for finding | esser adjustnents in the
defendant's crimnal history score inadequate. 1d. Although the
sentence inposed in this case was nore than twi ce the recommended
guideline range, it was not the sort of drastic departure we
referred to in Lanbert. In fact, we note that the instant
departure is not significantly greater than departures previously
approved by this court. See United States v. MKenzie, 991 F.2d
203, 205 n.7 (5th Gr. 1993); Lanbert, 984 F.2d 658 (affirmng

departure sentence that was tw ce guideline range).

13



C. Reasonabl eness of the Departure

The final question we nust address is whether the district
court's departure fromthe Sentencing Gui delines was reasonable in
light of the court's articulated justification. W hold that it
was. Al though the ultimte sentence rose from a potential 78
mont hs under the guidelines to 180 nonths, this result is not
unreasonabl e in Iight of the evidence of nunerous i nstances of past
crim nal conduct, which were not considered in the crimnal history
cal cul ation, and the overwhel m ng i ndi cation that the def endant was

inclined to return to a simlar course of behavi or.

I11. CONCLUSI ON
Parts Il1.A and B. of the panel opinion are RElINSTATED, al
ot her parts of the panel opinion remain VACATED, and the sentence

i nposed by the district court is, therefore, AFFI RVED

GOLDBERG, Circuit Judge, with whom DeM3SS, Circuit Judge, | oins,
di ssenti ng:

This case calls for us to exam ne the range of information a
sentencing court may consider in upwardly departing fromthe
sentencing guidelines. The majority opinion takes a skyward vi ew
of the information a sentencing court may consider; | would
prefer to keep the informational vistas of sentencing courts a
little closer to the horizon.

Thousands of pages and countl ess words have been witten in
connection with the sentencing guidelines. The issues in this
case require that we add a few nore pages to the existing w sdom

14



of this nost dynamc area of law. |In this case the sentencing
gui delines indicated a nadir sentence of 63 nonths, and the
sentencing court took sonme astronom cal route to attain an
apogei ¢ sentence of 180 nonths. Believing that the course taken
by the sentencing court was both uncharted and out of bounds, |
woul d reverse. So, let us put on the habilinents of an astronaut
as we journey into the world of the sentencing guidelines.
I

The controversy presented to this en banc court is whether a
sentenci ng court can consider dism ssed charges in upwardly
departing fromthe sentencing guidelines, and the degree to which
a sentencing court nust explain its actions when it decides to
depart fromthe guidelines. The defendant in this case, Philip
Scott Ashburn, was charged with four counts of arnmed bank
robbery. Pursuant to a plea bargain, Ashburn pleaded guilty to
two counts of armed bank robbery in return for a dism ssal of the
remai ning two counts and a prom se not to prosecute other crines
whi ch he was suspected of commtting. After the sentencing court
accepted the guilty plea, it decided that Ashburn's Crim nal
Hi story Category did not adequately reflect the seriousness of
his crimnal conduct or his likelihood of recidivism The court
noted that if Ashburn had been convicted of the crines he had
been charged with, as well as other crinmes he was suspected of
commtting, he would have a Crimnal H story Category of VI. The
court then sentenced Ashburn as if he had been convicted of those
crinmes that were either dism ssed or never charged in the first

15
15



place. This resulted in a sentence of 180 nonths, or 230 percent
of the maxi mum gui deline range for the crinmes for which Ashburn
was actual ly convi cted.

The sentence i nposed by the sentencing court was not
permtted by the guidelines, and was |lacking in the full and
adequate justification required by the guidelines for a
departure. Each issue will be addressed in turn.

I

The majority argues that dism ssed charges nmay be taken into
account by a sentencing court in augnenting a defendant's
Crimnal H story Category. To support this conclusion, the
majority makes a three-step argunent. First, it cites US. S.G 8§
4A1. 3 for the proposition that a sentencing court may upwardly
depart fromthe sentencing guidelines if it finds aggravating or
mtigating factors the sentencing conmm ssion did not consider in
formul ating the guidelines. The majority points to this as proof
of the wide latitude sentencing courts have in evaluating data
whi ch their sentencing decisions will be based upon. The
majority's argunent also inplies that, in devel oping the
gui del i nes, the sentencing comm ssion did not consider the use of
di sm ssed charges to augnent a defendant's Crimnal Hi story
Category. Second, the majority cites U S.S.G 8§ 1B1.4 to support
the proposition that the sentencing court may consi der any
i nformati on concerni ng the background, character and conduct of
t he def endant when determ ning whether a departure is permtted,
unl ess the use of that information is prohibited by |law. The

16
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thrust of this argunent is simlar to that of the first argunent,
i.e., sentencing courts may select froma w de range of
information in determ ning whether to depart fromthe guidelines.
Finally, the majority clains that considering dismssed charges
does not affect Ashburn's settled expectations with regard to his
pl ea bargain agreenent. The majority asserts that the plea
bargai n agreenent made no guarantees about the |length of the
sentence, and as such, the departure did not violate the letter
of the agreenent. The mgjority's argunent will now be reviewed
nmore thoroughly with the hope of showi ng that each strand of this
triad is weak and unsupport abl e.

A Has The Sentenci ng Conm ssi on Consi dered D sm ssed Charges
In Connection Wth The Crimnal Hi story Category?

The majority believes that 8 4A1.3 creates an aperture for
considering dismssed charges in augnenting the Crimnal History
Category because that section sanctions consideration of any
factor not contenplated by the sentencing conm ssion. The issue
then turns on whether the sentencing comm ssion contenpl ated
usi ng di sm ssed charges in connection with departures in the
Crimnal H story Category. There are indications that the
sentenci ng conm ssion did consider the issue, and did not intend
to permt the consideration of dism ssed charges in augnenting
the CGtrimnal Hi story Category.

Control over the information a sentencing court may consider
in applying the guidelines is the sentencing comm ssion's main
tool in inposing order in the crimnal sentencing process. In

17
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response to this need for limting the informati on sentencing
courts may rely upon, sone courts have adopted the doctrine of
negative inplication in determ ning whether the sentencing

conm ssion has considered a matter. |In other words, if the

sent enci ng conm ssi on has adequately considered the rel evance of
a factor to the sentencing process, then that factor, as well as

related circunstances, shall not be a proper basis for departure.

United States v. Mason, 966 F.2d 1488 (D.C. GCr. 1992) (the

gui del i nes' consideration of related factors precl udes
def endant's node of apprehension frombeing a suitable basis for

departure); see also, Robert H Smth, Departure Under the

Federal Sentencing Cui delines: Should a Mtigating or

Agqgr avating G rcunstance be Deened "Adequately Consi dered"

Through "Negative Inplication?", 36 Ariz. L. Rev. 265 (1994).

This doctrine is particularly inportant here because the
sentenci ng conm ssion anended U . S.S.G 8§ 6B1.2 in 1992 to all ow

sentencing courts to augnent the defendant's Rel evant Conduct

Cat eqgory based on charges di sm ssed pursuant to a plea bargain.?'’
It would seemthat in passing this anendnent, the sentencing
comm ssi on consi dered the inpact of charges dism ssed pursuant to

a plea bargain, and did not find it necessary to extend

17 It is clear fromthat record that the sentencing court's
departure was based on the inadequacy of the Crimnal History
Category (U.S.S.G 8§ 4A1.3(e)), and not the Rel evant Conduct
Category (U.S.S.G § 1B1.3(b)). Nor could such a departure have
been nmade, since the conviction in this case was for a non-
groupabl e offense; nanely robbery (U S.S.G § 2B3.1). Non-
groupabl e of fenses are specifically exenpted fromincl usion
within the Rel evant Conduct Category.

18
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consideration of this information to the Crimnal History
Category. As such, the majority's reliance on U S.S.G § 4A1.3
is msplaced, as it appears that the sentencing comm ssion nust
have considered the role of dism ssed charges in relation to the
Crimnal Hi story Category and, by om ssion, has prohibited their
combi nati on

B. Does Consideration OF Dism ssed Charges In The Augnen-
tation O The Crimnal Hi story Category Violate Any Law?

The majority finds further support for its argunent in
US S G 8 1B1.4 and the commentary thereto. This section
provides that a court may consider "any information concerning
t he background, character and conduct of the defendant, unless
ot herwi se prohibited by law" U S S .G 8§ 1Bl1.4. Furthernore,
the commentary to this section specifically states that, "[f]or
exanple, if [a] defendant commt[s] two robberies, but as part of
a plea negotiation entered a guilty plea to only one, the robbery
that was not taken into account by the guidelines would provide a
reason for sentencing at the top of the guideline range." The
majority believes that this section and its acconpanyi ng
comentary explicitly permt a sentencing court to consider
di sm ssed charges in augnenting a defendant's Crimnal H story
Category. In fact, the effect of US S.G § 1Bl1.4 and its
comentary lead ne to a contrary concl usion.

Section 1B1.4 of the U S.S.G permts sentencing courts to
rely on any information not prohibited by law in departing from
the guidelines. The majority stated that it could find "no

19
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statute, guidelines section, or decision of this court that would
preclude the district court's consideration of dismssed counts
of an indictnent in departing upward." However, U S.S.G 8§
6B1. 2(a), comment., which inplies that sentencing courts shoul d
only accept plea agreenents that adequately reflect the
seriousness of the actual offense behavior, seens to prohibit the
consi deration of counts dism ssed pursuant to a plea agreenent.
The | anguage in this section closely tracks that of Fed. RCimP
11(e), which requires that, if a sentencing court has accepted a
pl ea bargain, then the sentence pronul gated shoul d enbody the
di sposition agreed to in the plea bargain agreenent. Then Chi ef
Judge Breyer of the First Crcuit relied on both US. S.G § 6Bl.2
and Fed. R Crim P. 11(e) in querying why a guilty plea should be
accepted if the agreenent that brought the plea about did not
call for an adequate sentence. He stated:

The court seens to have departed fromthe guidelines so

t hat defendant's sentence would reflect the conduct

charged in the remaining el even counts of the

i ndi ctment (counts that were dism ssed in exchange for

his guilty plea). But if the court believed that

def endant's puni shnent should reflect that conduct, why
did it accept the plea bargain in the first place?

Unites States v. Plaza-Grcia, 914 F.2d 345, 348 (1st Cr. 1990);
C. United States v. Greener, 979 F.2d 517, 521 (7th G r. 1992)

(upholding a district court's rejection of a plea bargai n because
it did not adequately reflect the defendant's actual offense
conduct). The majority, however, is not persuaded by the
argunent that U S S.G 8 6B1.2 and Fed. R CimP. 11(e) prevent
the augnentation of the Crimnal Hi story Category based on
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charges dism ssed pursuant to a plea bargain. Instead, the
majority states that the sentencing court was permtted to accept
Ashburn's guilty plea, and still disavow the sentence agreed to
in the plea bargain agreenent upon a determ nation that the
suggested sentence did not adequately reflect the seriousness of
Ashburn's crim nal conduct or his likelihood of recidivism The
majority's construction will eviscerate Rule 11(e) of the Federal
Rul es of Crimnal Procedure.

The majority opinion's reliance on the commentary
acconpanying U.S.S.G 8 1B1.4 also calls for a response. That
comentary speaks to how a sentencing court would be justified in

sentencing a defendant at the upper limts of the guideline range

in reliance on charges dism ssed pursuant to a plea bargain. The
majority quotes this language in footnote 15 of its opinion,
ostensibly to denonstrate that this comentary justifies the
result in this case. |In fact, the precise | anguage of this
comentary speaks only to a sentence at the upper limts of the

gui deline range. For instance, if the hypothetical guideline

range were 63 to 78 nonths, then the fact that certain charges
were di sm ssed would justify the sentencing court to choose a
sentence closer to the ceiling than the floor of the appropriate
gui deline range. The command of the comentary to U S.S.G 8§
1B1.4 is that sentencing courts have discretion within the

gui del i ne range, but cannot substitute one range for another.
There is nothing in the commentary to U S.S.G 8§ 1B1.4 to justify
a departure beyond the guideline range. On the contrary, this

21
21



comentary's inplication is that departures fromthe guideline

range based on di sm ssed charges are actually prohibited.

C. Does Considering Dism ssed Charges Violate A Defendant's
Reasonabl e Expectation O The Pl ea Bargai ni ng

Agr eenent ?

As a final nmeasure in justifying the departure by the
sentencing court, the majority argues that the plea bargain did
not contain any | anguage that would | ead Ashburn to believe that
the di sm ssed counts woul d not be used against himin sentencing.
The reason the majority urges this viewis that a defendant's
reasonabl e expectation fromthe plea bargai ning agreenent is
constitutionally protected, and that if the prosecution breaches
its agreenent with the defendant, then the defendant may demand

specific performance of the agreenent or withdraw his plea

altogether. Santobello v. New York, 404 U S. 257, 263 (1971).

To avoid this difficulty the nmajority parses the | anguage of the
pl ea bargain agreenent to find that it "contai ned no | anguage
that could have led himto believe that the dism ssed counts
could not be used as a basis for an upward departure.” In the
pl ea bargai n agreenent, the prosecution stated that it woul d not
prosecute the charges that were dism ssed. Based on this
readi ng, the majority argues that Ashburn's expectations were net
since it was the sentencing court, and not the prosecution, that
enpl oyed the di sm ssed charges in naking a departure.

Since the governnent prom sed in the plea bargain agreenent
that the robberies that took place on July 17 and 24, 1992 woul d
not be pursued, the prosecution violated the plea bargain
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agreenent by presenting Agent Deborah Lynn Eckert's testinony
concerni ng those bank robberies. However, the majority's
argunent goes further than whether the prosecution crossed a |ine
forbi dden by a plea bargain agreenent in the testinony of one of
its witnesses. Mire significantly, the majority inplies that
when a defendant accepts the dism ssal of certain charges in
return for his guilty plea, he has not bargained for any
reduction in prison exposure. Addressing this argunent requires
a determnation of what it nmeans to have a crimnal charge

"di smssed,"” or what constructions of the word "dism ssed" are
reasonable. To answer these questions one nust first consider,
in broad strokes, what are the consequences of being charged with
a crine.

For nost persons, being charged with a crine has many
consequences: shane, renorse, a reduction in |ife-chances, |oss
of freedom and other associated difficulties. As such, having a
crimnal charge dism ssed brings several benefits to the one
charged, not |east of which is the avoi dance of prison. However,
for a defendant facing a multiple count indictnent, each
additional charge loses its stigmatic quality and sinply anpbunts
to the possibility of a lengthier sentence. Once a defendant is
at the point were he is poised to admt his guilt, there is
little, if any, noral uplift in know ng that two of the four
counts that he has been charged with are being dropped. Cearly,
a defendant in these circunstances accepts a plea bargain that
di sm sses certain charges for only one reason: to spend |ess
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time in the penitentiary by not having the di sm ssed charges
count ed agai nst him at sentencing.

The majority's argunent concerning a defendant's
expectations of the consequences of dism ssing certain charges in
a plea bargain is sinply not plausible in light of a realistic
awar eness and under standi ng of a defendant's perspective on the
effect of dism ssing charges. Neither Ashburn, nor any other
def endant, would ever agree to a guilty plea if he did not
believe, quite reasonably, that the charges being dism ssed would
not be counted against himat sentencing. The result the
majority urges results in the counterintuitive effects apparent
in the case of Ashburn's sentencing. For instance, the guideline
range for the counts Ashburn actually plead guilty to resulted in
an internediate range of a little under six years. Had he
i nstead been tried and convicted of all four counts, the upper
limt of the guideline range he woul d have been exposed to would
have been | ess than nine years. See, U S S.G 8 3D1.1 et. seq.
(relating to the guideline's treatnent of multiple count
of f enses) . However, the sentence actually inposed on Ashburn,
and affirnmed by the majority today, is 180 nonths, or fifteen
years. The result, which the majority finds reasonable, is that
by entering a plea bargain agreenent, Ashburn was given a
sentence that was alnost twice as long as if he had gone to trial
and been convicted on all four counts.

Furthernore, upwardly departing based on the Crim na
Hi story Category and di sm ssed counts is not necessary to achieve
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the objectives of the sentencing court in Ashburn's sentence.
The sentencing court departed fromthe guidelines because it
believed that Ashburn's Crimnal H story Category did not
accurately reflect the extent of his experience with commtting
robberies. However, the proper way to address the inadequacy of
the sentence was not to factor in the dism ssed charges.

| nstead, the sentencing court should have exercised its powers
under Fed. R CrimP. 11(e) and rejected the plea bargain if it
felt that the agreenent was too lenient. |f the Ieniency of the
agreenent did not becone apparent until after the presentence

i nvestigation, which very often occurs in the period between the
subm ssion of a guilty plea and sentencing, then the sentencing
court should have offered Ashburn the opportunity to withdraw his
pl ea.

By rejecting the plea bargai ni ng agreenent, the sentencing
court could have forced further negotiation between Ashburn and
the prosecution, and the parties could possibly have cone to an
agreenent that nore accurately reflected the realistic sentencing
possibilities Ashburn faced. |If Ashburn was to be exposed to
additional prison tine based on the "di sm ssed" charges, he
shoul d have been so infornmed, and wi thout this knowl edge he could
not have know ngly waived his rights in pleading guilty. Trial
courts nmust ascertain that a defendant's guilty plea is nade in a

knowi ng and i nfornmed manner, Boykin v. Al abama, 395 U. S. 238

(1969); North Carolina v. Alford, 400 U S. 25 (1970), and with

the confusion the majority invites in its opinion by allow ng
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di sm ssed charges to creep back in at the sentencing stage, such
a knowi ng and infornmed waiver is nearly inpossible to achieve.

Apart fromthe patent unfairness of the mgjority's argunent,
there are several negative consequences that will flow fromit.
The nost significant of these is the inpact it will have on the
pl ea bargai ni ng process. The plea bargain is an essenti al
conponent of our crimnal justice system by which all involved
benefit. In exchange for a guilty plea, the governnent prom ses
the defendant that it wll either drop certain charges or down-
grade the offense charged. In return, the defendant pays for
what ever benefit he receives with his cooperation. By agreeing
to a plea bargain, the defendant waives several rights, nobst
prom nent of which is the right to trial by jury. Plea bargains
al so benefit society as a whole, since guilty pleas reduce the
nunber of cases on our overburdened court dockets. Qur system of
crimnal justice has cone to depend on defendants foregoing their
right to a jury trial; if each crimnal defendant, regardless of
the nerits of his case, were to insist on his right to a jury
trial, our courts would not be able to function. Studies have
supported the efficacy and centrality of the plea bargaining
process to our crimnal courts. See, MIton Heumann, Plea
Bar gai ning 24-35 (1977) (setting forth enpirical evidence that
pl ea bargaining is | ess a response to case pressure than a
rational nmethod for the resolution of crimnal innocence or
guilt).

It is indisputable that the plea bargain benefits al
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involved, and is vital to the nmaintenance of order in our
crimnal justice system However, the majority's reasoning wll
make pl ea bargaining a nuch nore unstabl e and haphazard process.
Def endants and their counsel will be unable to properly eval uate
t he consequences of a plea bargai ning agreenent, for they wll
never know if the sentencing court will disregard the parties
conpact by considering charges that both the prosecution and
def ense agreed woul d not be a factor at sentencing. Cboviously,
when faced with such a decision, many defendants who woul d
otherwi se admt their guilt and accept their sentence will find
it nore attractive to test the prosecution's case at trial.
1]

The majority's conclusion that the departure justifications
were adequate is al so unsupportable. This court has previously
outlined the procedure for making such a determnation in United

States v. Lanbert, 984 F.2d 658 (5th Cr. 1993) (en banc). 1In

Lanbert, this court held that a departure will be affirnmed if the
sentencing court offers acceptable reasons for its departure and
if said departure is reasonable. |d. at 663. |In order to depart
under U.S.S. G 8 4A1.3, a sentencing court should first consider

i ncreasing the defendant's Crimnal H story Category to the next
level, and if that is not satisfactory, then each subsequent

| evel should be considered. |1d. at 661. Al so, Lambert called on
a sentencing court to state for the record why the crim nal

hi story category provided by the guidelines was inappropriate,
and why the category it chooses is appropriate. 1d. at 663.
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However, recogni zing the conplexities inherent in setting a
sentence appropriate to every defendant, "we do not ..require the
district court to go through a ritualistic exercise in which it
mechani cal ly di scusses each crimnal history category it rejects
en route to the category it selects.” 1d.

A Were The Sentencing Court's Departure Justifications
Adequat e?

The sentencing guidelines are an anbitious attenpt to inpose
order on a process that many felt was too chaotic. Sentencing a
fell ow human being is a demandi ng process that requires
eval uati ng deeds, deneanor and circunstances that el ude
quantification. Nevertheless, the guidelines are an effort to
achi eve that ideal for the sake of equity, and w sely, the
gui delines recognize that it is not possible to envision all of
the factors that go into a crimnal sentence. As such, they
permt departures where these extraordi nary and unforeseen
factors are present. However, in order to avoid nmaki ng a sham of
t he nobl e goal of the guidelines, sonme degree of articulation is
required for a departure to be considered reasonable. The
t hreshol d of reasonabl eness required by the guidelines was not
met by the sentencing court in this case.

In justifying its decision to depart, the sentencing court
used an econony of speech that |left nmuch to the inmagination. The
actual transcript of the rationale provided by the sentencing
court occupi es approxi mately one and one-hal f, doubl e-spaced,
typed pages. The sentencing court first announced that it was
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going to depart, and then stated that if the defendant had been
convicted of the two dism ssed counts, his Crimnal H story
Category would be Vinstead of Il. Then the sentencing court
stated that if the robberies the defendant commtted "in the
early 1980s" were taken into account, Ashburn's Crimnal History
Category would increase to level VI. The sentencing court also
made a cryptic allusion to several "attenpted robberies" that it
was al so taking into consideration. Since the sentencing court
felt that the defendant's current Crimnal H story Category did
not adequately reflect these aspects of Ashburn's background, it
decided that a "rather drastic upward departure" was in order.

It is true that Lanbert does not require the sentencing
court to "go through a ritualistic exercise in which it
mechani cally di scusses each Crimnal History Category it rejects
en route to the category that it selects.” 1d. at 663. Yet what
the sentencing court provided here barely anmounts to a recitation
of the obvious. Striped of what little preanble the sentencing
court provided, the departure anobunted to a nention of the
defendant's previous crimnal activity and a concl usi on that
t hese past acts denonstrate that it should upwardly depart from
the guidelines due to the "likelihood the defendant will conmt
other crines" and "the seriousness of his past crimnal conduct."
These phrases are, alnost verbatim the ones found in the policy
statenment to U.S.S.G 8§ 4A1.3: an upward departure "is warranted
when the Crimnal History Category significantly under-represents

the seriousness of the defendant's crimnal history or the
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likelihood that the defendant will conmmt further crines,"

(enphasis provided). Essentially, the sentencing court repeated
t he exact phrases found in the guidelines. | think that the
reasonabl eness requi renent for departure justifications requires
nore that a nere recital of the sane words that authorize a
departure. |If that is all that is required, then any explanation
for departures is a neaningless exercise, and a noble goal of the
sentencing guidelines is in jeopardy.

It is inherent in the exercise of review ng the adequacy of
departure justifications that reasonable mnds will differ.
However, if the explanations provided by the sentencing court
here are reasonable, then virtually nothing can be characterized
as unreasonable. The cursory justifications provided by the
sentencing court in this case are particularly problematic when
one considers the degree of the departure. As the majority
noted, Lanbert anticipated a narrow cl ass of cases where the
departure is so great as to require a detail ed explanation of the
reasons for the departure. The majority then blithely states
that the departure here was not of the magnitude required to
i nvoke the additional Lanbert scrutiny. However, Ashburn was
given a sentence that was practically triple that which he woul d
have been subjected to under the guidelines. Again, if the
departure here was not sufficiently marked to justify a careful
accounting of the reasons for the deviation, then | fail to see
what kind of departure does justify a Lanbert el aboration.

B. Propriety O The G ounds For The Departure
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Not only are the explanations provided by the sentencing
court insufficient to justify a departure of such magnitude, but
there are also difficulties wth the explanations thensel ves.

For exanple, the sentencing court relied on the "robberies that
occurred back in the early 1980s" in raising Ashburn's al ready
augnented Crimnal H story Category fromlevel Vto level VI. It
is assuned that these "early 1980s" robberies the sentencing
court referred to were the crinmes Ashburn was charged with in his
1984 conviction for arnmed bank robbery. Utimtely he was

convi cted of one count of arned bank robbery, and the other
charges were dismssed. It is unclear fromthe sentencing
court's explanation whether it relied on the robbery Ashburn was
ultimately convicted on in 1984. |If this were the case, that
convi ction would have been counted tw ce, as Ashburn's
presentence report already gave himthree crimnal history points
for this 1984 conviction. Such double counting would be

i nproper, yet one cannot deduce whether the sentencing court
relied on the 1984 conviction due to the paucity of its

expl anati ons.

There is one other difficulty with the propriety of the
reasons asserted by the sentencing court in justifying its upward
departure. The sentencing court relied, in part, on the two
charges that the plea bargain dismssed, and one ot her unindicted
robbery Ashburn allegedly conmtted. For each of these itens,
the sentencing court added three crimnal history points.

However, by assessing three crimnal history points for each of
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these itens, they are being treated as if they were full-fl edged
convictions. The problemw th this approach is that it fails to
di stingui sh between previous convictions (which also nerit three
crimnal history points) and other events ranging from di sm ssed
counts to conduct the prosecution nmay never have intended to be a
basis for an indictnent. It is not clear that U S S. G 8§
4A1. 3(e) permts ascribing the same nunber of crimnal history
points to past crimnal conduct as to prior convictions. |If this
were the case, then what would be the point in defining what a
prior conviction is and basing the Crimnal Hi story Category on
prior convictions.
|V

In closing, | would Iike to point out that sone of the
issues in this case have caused a circuit split. The circuits
have split over whether dism ssed charges nmay be used to augnent
the CGrimnal H story Category. The Second and Tenth Circuits

have hel d that dism ssed charges may be so used. See, United

States v. Kim 896 F.2d 678 (2nd G r. 1990); United States v.

Zamarripa, 905 F.2d 337 (10th Gr. 1990). Conversely, the Third
and Ninth Crcuits have held that such a use is not permtted.

See, United States v. Thomas, 961 F.2d 1110 (3rd Cr. 1992);

United States v. Castro-Cervantes, 927 F.2d 1079 (9th Cr. 1990).

Hard cases nmake bad law. Al would admt that this case is hard
because the defendant is not a synpathetic character. However,
the nature of the defendant's acts seemto overshadow the

consi deration of sections, comentaries and policy statenents of
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the sentenci ng guidelines, and the circunvention of this body of
rules leads the majority to create bad |aw. For these reasons,
respectfully dissent.

HAROLD R. DeM3SS, Jr., CGrcuit Judge, wth whom GOLDBERG
Circuit Judge, joins, dissenting:

| joinin all that Judge CGol dberg has stated in his
conpr ehensi ve di ssent, and add these additional words of dissent
because | feel so strongly that the district judge, and ny
coll eagues in the majority opinion, are in error in their
justification of the basis for, and quantum of, the upward
departure by the district judge in this case.

On page 8 of the governnent's supplenental en banc brief,
there is a verbati mquotation of the transcription of the
district judge's explanation at the sentencing hearing for why he
was departing upward. As | read that text, it seens clear that
the district judge relied on two sets of circunstances:

A The robbery in Decenber 1991 (count 1 of the indictnent

whi ch was di sm ssed), the robbery in January 1992
(count 2 of the indictnent which was di sm ssed), and
the robbery in 1993 (un-indicted and the governnent
agreed not to indict), which would add three crim nal

hi story points each "if he [Ashburn] had earlier been
convicted of these robberies" [enphasis added]; and

B. The robberies "that occurred back in the early 1980's"
which "if taken into account” would push Ashburn's
crimnal history past category VI.
I n approving the upward departure, the majority opinion relies
primarily on Section 4Al1.3(e) which permts consideration of
"prior simlar adult crimnal conduct not resulting in a crimnal

conviction" in making such an upward departure.

| have serious doubts as to the propriety of the district



judge's reliance on the three robberies described in sub-
paragraph "A" above. First of all, the robberies in 1991 and
1992 constituted counts 1 and 2 of the sanme indictnment under

whi ch Ashburn is being sentenced. The plea agreenent expressly
provi ded that those two counts be dism ssed, and to assune
convictions on those counts as the district judge did, violates
the express terns of the plea agreenent. Secondly, if a

sent enci ng judge assunes conviction on dism ssed counts, you no

| onger have "conduct not resulting in a crimnal conviction" as
defined in sub-part (e). Rather you have additional convictions
under a nulti-count indictnment which woul d necessitate processing
under Section 3D1.1 et seq. relating to nultiple counts; and the
effects of those additional convictions would show up, not in the
crimnal history table, but in the determ nation of "conbined

of fense |l evel" (see exanple 1 on page 246 of the 1993 Cuidelines

Manual). In this case, the net result of including counts 1 and
2 in the determ nation of conbined offense | evel would be to nove
the offense level up two steps from25 to 27; with no change in
the crimnal history category of |1, the guideline range would be
78 to 97.

Finally, to assune conviction as to the dism ssed counts and
then attribute three crimnal history points for each assuned
conviction, just as you would for an actual prior conviction,
renders the point structure as defined by the guidelines for
determning crimnal history utterly neaningless. |In short, if
"prior simlar adult conduct not resulting in a conviction" can
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be ascri bed the sanme nunber of points as assigned to an actual
prior conviction, there is no distinction between the two.

Under Rule 11(e) of the Federal Rules of Crim nal Procedure,
the district judge may accept or reject a plea agreenent which
provides for dism ssal of counts or charges. That Rule further
gives the judge the right to "defer his decision as to the
acceptance or rejection until there has been an opportunity to
consider the presentence report.” It is apparent in this case
that after reading the presentence report, the district judge
felt the defendant was getting off too |ight. In ny view, the
district judge's renedy then is to reject the plea agreenent and
force the defendant to plead guilty to all counts of the
indictment or stand trial and risk conviction on all counts. 1In
either of those alternative events, the nultiple count analysis
under section 3D1.1 et seq. would have been required to determ ne
the resulting sentence, and that anal ysis focuses on the conbi ned
of fense |l evel and not crimnal history. Instead, the district
j udge decided to upwardly depart on the basis of "assunptions,"”
which | find clearly erroneous, and to an extent that produces a
sentence which is double what woul d have been the guideline
sentence had the defendant in fact pleaded guilty to all four
counts.

These sane criticisns are equally applicable to the district
judge's use of the "robberies back in the early 1980s" descri bed
i n Subparagraph B. above as justification for taking Ashburn's
crimnal history "past Category VI." As in the instant
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prosecution, Ashburn pled guilty in 1984 to one count of a multi-
count indictnment charging various events of bank robbery and the
remai ni ng counts were dismssed. So, not only do we have
di sm ssed counts of the current indictnent but al so dism ssed
counts of a prior indictnment, which was the source of a prior
convi ction, being used as the basis for determ nation of "prior
adult simlar conduct."” @Gven the proclivity of prosecutors to
file multi-count indictnents and the frequency with which sonme of
t hose counts get dism ssed pursuant to plea bargains, there is a
veritable "nother |ode" of upward adjustnents awaiting to be
m ned out of Section 4A1.3(e) if the district judge's application
is correct. The majority seeks to bless its affirmance of the
district judge's interpretation in this case by stating that it
is joining the Tenth Crcuit and the Second G rcuit in holding
that prior crimnal conduct related to dismss counts of an
indictment may be used to justify an upward departure. That
bl essing is msplaced in this case for nothing in Zamarripa
(Tenth Circuit) nor Kim(Second Crcuit) dealt with dism ssed
counts of prior indictnents in the crimnal history; and our
court therefore is nmaking conpletely new law as to the "robberies
inthe early 1980s" in this case. | respectfully suggest that
such new law is not contenplated by the guidelines and will turn
Section 4Al.3(e) into a Pandora's box, the opening of which we
will conme to regret.

Furthernore, as indicated in Subparagraph B. above, the

district judge was even nore cryptic in articulating his thought
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process as to the "early 1980s robberies" than he was as to the
counts described in Subparagraph A. He sinply said "If taken
into account", these 1980s robberies would push the crim nal
hi story category past Category VI. He gave no indication of the
nunber of robberies he "took into account” nor did he indicate
the points per robbery he allocated as he did in describing the
ot her robberies in Subparagraph A above. He nade no attenpt to
articul ate any special circunstances about the "early 1980s
robberies" which persuaded hi mto nake an adjustnent. So, sinply
by stating he took these early 1980 robberies into account, the
district judge departed further upward fromthe guideline range
of 100 - 125 nonths (O L. 25 - CH V) to 151 - 188 nonths (O L.
29 - CH VI) to reach the ultimate sentence of 180 nonths. The
maj ority opinion rationalizes its approval of the district
judge's articulation of his reasons by citing portions of Lanbert
abjuring "ritualistic exercises" and by pointing out that on a
percentage basis the upward departure in this case is not that
different fromthe upward departure approved in Lanbert. But in
the real ternms of nonths and years to be served in prison, the
departure in this case froman initial guideline range of 63 - 78
months (5 - 6-1/2 years) to a final sentence of 180 nonths (15
years) is the very kind of departure we had in m nd when we
stated in Lanbert:

"In a very narrow cl ass of cases, we can conceive that

the district court's departure wll be so great that,

in order to survive our review, it will need to explain

in careful detail, why |lesser adjustnents in the
defendant's crimnal history score would be
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i nadequate." Page 663.
| respectfully dissent fromthe conclusion that the district

judge satisfied Lanbert.
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