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BARKSDALE, Circuit Judge:

At issue is a sunmary judgnent awarded the appellees (City of
Dall as and three of its police officers) on the appellants' clains
under the Federal Wretap Act, 18 U.S.C. 88 2510-2520: (1) for
interception by athird person (appell ants cl ai mconspiracy) of the
appel l ants' tel ephone conversations, when two of the appellants
were police officers involved in an undercover operation; and (2)

for the appellees' disclosure and use of the contents of those



intercepted conversations for a police internal affairs
i nvestigation, conducted after that information was conveyed to the
police as part of the bases for charges against one of the
appel l ants (an officer).

The appel | ees deny that they were involved in the interception
of the comunications, but they did disclose and use the
information in their investigation. In the final analysis, the
summary judgnment hinges on whether the disclosure and use were
permtted by the Act, it being wundisputed that they were
"appropriate to the proper performance of the [appellee officers']
official duties", as provided for in 8§ 2517(1) and (2). The
linchpinto that question, assumng that the third personillegally
intercepted the information, is whether the appellee officers'
"obtain[ing]" that information fromthat person was "by any neans
aut hori zed by" the Act, as found in § 2517(1) and (2). The neani ng
of this phrase is far from clear; but the legislative history
sanctioning such disclosure and use of illegally intercepted
information is crystal clear.

The persons whose conversations were intercepted -- Jan
Forsyth and Richard Kirks (the officers), and Susan and Charles
Bruton (the latter being an informant) -- appeal fromthe judgnment
for the Gty, Dwight Walker, WIllard Rollins, and Mack Vines. The
City appeals being required to provide independent counsel for

Vi nes. We AFFI RM



l.

Dallas police officers Forsyth and Kirks, two of the four
appellants, were assigned to the Intelligence D vision. I n
Decenber 1987, under the supervision of appellee Rollins of that
di vision, they began an undercover investigation, wth appell ant
Charles Bruton acting as an informant. His wife, appellant Susan
Bruton, had been an informant previously for Forsyth. The
i nvestigation was conducted, in part, from the Brutons' hone in
Dal | as, including over their tel ephone.

Whil e the undercover investigation was ongoing, appellant
Forsyth was telephoned in March 1988 by John Barr, a Dallas
attorney,! about an wunrelated civil case involving appellant
Charles Bruton (the informant) and Barr's client, George G ogan.?
The appellants alleged in their conplaint that G ogan had hired
Bruton to illegally dispose of toxic chemcals; that he had
reported the illegal disposal, <causing state environnenta
authorities to initiate an investigation of Gogan; that Barr
sought Forsyth's assistance in having Bruton recant his illega
di sposal charges; and that Forsyth refused to becone invol ved.

The appellants further alleged in their conplaint that, in

June 1988, Barr and Grogan contacted the Dulworths, neighbors of

. Barr, who described hinself as a "cop groupie", occasionally
acconpani ed Dallas police officers in the execution of warrants.

2 G ogan, a businessman and forner nenber of the Dall as Pl anni ng
and Zoni ng Conm ssi on, owned property next to the Brutons' hone.
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bot h Grogan and t he Brutons, ® and asked for their assistance either
in discrediting Charles Bruton, Forsyth, and Kirks, or in finding
a way to force Bruton to recant his waste disposal charges; that
the Dul wort hs hel d a grudge agai nst Bruton because he had testified
in a crimnal trial against Gary Dulworth; that the Dulworths
arranged to route the Brutons' telephone line into a previously
dormant line at the Dulworths' honme, so that, on an extension in
their home, the Dulworths could listen to the Brutons' tel ephone
conversations; and that Barr, G ogan, and the Dulworths nonitored
and recorded the Brutons' calls, in violation of the Wretap Act.

On Septenber 22, 1988, Gogan, Barr, and one of Barr's |aw
partners nmet with appell ee Wal ker, who was in charge of the police
Internal Affairs Division, and charged that Forsyth had engaged in
crimnal and admnistrative msconduct during the undercover
i nvestigation.* Wl ker was told that, over one of her tel ephones,
Ms. Dulworth had overheard conversations between Charles Bruton
and Forsyth; that Ms. Dulworth thought that the tel ephone had been
di sconnected, but that it had suddenly becone operable; and that
she had told Grogan that she believed that her tel ephone |ine had
becone crossed with the Brutons'. Barr told Wal ker that a wiretap
was not invol ved, and Wal ker believed that the tel ephone had becone

a party line accidentally.

3 Honmer and Joyce Dul worth, and their son, Gary, resided across
the street fromthe Brutons.

4 The appellants alleged that Barr wused the illegally
intercepted conversations to punish Forsyth and Kirks for not
cooperating with himregarding Charles Bruton and Grogan's toxic
wast e di sposal



At the neeting, Barr nmade very serious charges agai nst Forsyth
and the Brutons.® At the conclusion of the neeting, Wl ker was not
certain which charges arose out of the tel ephone eavesdroppi ng and
whi ch canme from other sources. At |east sonme of the information
was obtained by Barr, his law partner, and G ogan from sources
other than the intercepted conversations. Wal ker assuned t hat
i nformati on about a personal trip by Forsyth and Charl es Brut on was
over heard. See note 5, supra. The information about Charles
Bruton participating in a drug deal was overheard al so. See note

5.

5 On Septenber 22, Barr submtted an affidavit summarizing his
charges against Forsyth. Also at the neeting that sane day, Barr
told Wal ker that he and Grogan believed that Forsyth was naking
arrangenents for the dismssal of environnental fines of
approxi mately $30,000 against Charles Bruton; that Bruton and
Forsyth were involved in a personal relationship and possibly had
taken a trip to Tennessee together; that Forsyth possibly had
covered up, or arranged for charges to be dropped regarding, a
nmurder-for-hire schene in which Charles and Susan Bruton tried to
kill her ex-husband; that Forsyth had m srepresented to a state
judge the nature of Charles Bruton's work as an i nformant for her;
that Charles Bruton was to receive "half the dope" in a narcotics
deal ; and that Forsyth knew that Charles Bruton had convinced a
Darrell Smallwod to burglarize Grogan's house, but had failed to
see that charges were filed against either of them As to the
burglary, Barr told Wal ker that he |earned about it fromvisiting
Smal lwood in jail.

Wl ker was al so i nformed that G ogan had understood frompri or
conversations with Ms. Dulworth that the Gty had nmade a deal with
Charles Bruton to allow himto illegally mne G ogan's property;
and that Ms. Dulworth had told Grogan that she overheard on her
t el ephone: that sone environnental matters needed handling, that
Charl es Bruton was calling for "Jan" (Forsyth) and that Jan was the
only one who could control Bruton, that there were dead bodi es and
dead dogs on the property (unclear whether Gogan's or Brutons'),
and that Charles Bruton was being protected by Dallas police
of ficers.



Wal ker decided to conduct a prelimnary internal affairs
i nvestigation of the charges. Such investigations are conducted to
ensure the integrity of the police departnent. They are not
considered formal conplaints; and, wunless a violation is
identified, they are not reflected in the personnel record of the
i nvesti gat ed enpl oyee.

On either Septenber 22 or 23, Wal ker i nfornmed appell ee Rollins
(the supervisor of Forsyth and Kirks' undercover investigation)
about the neeting with Barr and the charges against Forsyth. In
turn, on either Septenber 22 or 23, Rollins inforned Lieutenant
Lybrand (one of Forsyth and Kirks' supervisors) about the charges.
Lybrand advised Rollins that the police departnent should
i nvestigate whether awiretap was in place; Rollins responded that
any investigation should be perforned by the FBI

Wth Lybrand present, Rollins net on Septenber 23 with Kirks
and Forsyth, infornmed Forsyth that a conplaint had been filed
agai nst her, and instructed them not to discuss police business
over the Brutons' telephone or to tell anyone that he had given

themthat order. Kirks and Forsyth | eft the neeting believing that

there was a "l egal wiretap" on the Brutons' |ine, although neither
Rollins nor Lybrand told them anything about a wretap. They
interpreted Rollins' instructions as permtting non-business

di scussi ons, and continued to have conversations on the |line after

Sept enber 23.° Rollins assuned that business was the extent of the

6 Kirks' deposition testinony is inconsistent on whether he and
Forsyth followed Rollins' instructions not to discuss police
business on the line. Although Kirks initially testified that they
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rel ati onship between the Brutons and Kirks and Forsyth,’ and did
not antici pate that the officers would continue to use the Brutons
t el ephone.

Shortly after the Septenber 22 neeting wth Wl ker, G ogan
contacted Gty Manager Richard Knight about the nmatter, because
Ms. Dulworth had advised Grogan that she had overheard another
t el ephone conversation in which Charles Bruton had said that the
tel ephone line was "hot". Grogan concluded that Walker had
di sclosed to Forsyth and Kirks the information received fromBarr
and him (Grogan). At Knight's request, appellee Vines, the Chief
of Police, nmet with Gogan. Vines was kept apprised of the
progress of the internal affairs investigation.

On Septenber 26, Wal ker gave his notes fromthe Septenber 22
nmeeting to Detective Jennings of the Internal Affairs Division, and
described that neeting and the charges against Forsyth. I n
conducting the prelimnary investigation, the appellees used the
information received on Septenber 22 from Grogan, Barr, and his
partner, including the information obtained from intercepted

conversations and that obtained from ot her sources.

had conplied with the order, he later testified that not all of the
calls made after Rollins gave the order were personal

! I n support of their notion for summary judgnent, the appell ees
submtted a copy of the procedures for dealing wth informants,
including the follow ng: "The relationship between an officer and

an i nformant shoul d al ways be strictly professional”
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Jennings interviewed Barr on October 3, regarding the
condition of the Dulwrths' tel ephone and the charges.® That sane
day, after interview ng Barr, Jennings contacted Sout hwestern Bell
Tel ephone Conpany and requested a check on the Dul worths' tel ephone
I'ine. In response, a Southwestern Bell enployee went to the
Dul worths' honme the next day, OCctober 4. Wth Charles Bruton
present, the enployee |ocated and disconnected a spliced wre
connecting the Dulworths' and Brutons' |ines. Bruton told the
enpl oyee that he knew that the Dul worths had been "w retappi ng" or

“"listening in" on his telephone.?® The enpl oyee renoved the
connectors and gave themto Charl es Bruton, who turned themover to
Kirks. Later, Jennings gave themto the FBI

Upon conpleting the internal affairs report, Jennings
forwarded it to the chain of command on Novenber 2, 1988. The
i nvestigation resulted in charges agai nst Forsyth being classified
as "unfounded".

Forsyth and Kirks filed suit against Barr, &Gogan, the
Dulworths, the Cty, Vines, Rollins, and Wal ker in February 1989.
They al |l eged that the Dulworths "entered into an illegal agreenent

with BARR and GROGAN to illegally intercept and/or record and/or

illegally use information from tel ephone conversations" between

8 Jennings did not interviewBarr earlier because of the illness
and death of Barr's father.

o Charl es Bruton stated by affidavit that a Bobby Whods tol d him
"Iinlate Septenber” that his (Bruton's) tel ephone was tapped by the
Dulworths or that they were listening to conversations. Forsyth
stated by affidavit that, on Septenber 25, 1988, Wods told Bruton
about the eavesdroppi ng.



Charl es Bruton and Forsyth and Kirks; and that Vines, Rollins, and
VWal ker, on behalf of the Cty, "knowngly accepted and used
i nformation illegally i ntercepted from [such] t el ephone
conversations". |In August 1989, the action was consolidated with
a simlar case filed by Charles and Susan Bruton.

In April 1991, the appellees (Cty, Wlker, Vines, and
Rol I ins) noved for summary judgnent; and the district court granted
sunmary judgnent that Novenber, l|ater denying a notion for
reconsi deration. The appellants settled their clains agai nst Barr,
Grogan, and the Dulworths; those clains were di sm ssed i n Novenber
1992.

1.

The standards for a sunmary judgnent and our plenary revi ew of
it are well established and should be well known. E. g., LeJeune v.
Shell Gl Co., 950 F.2d 267, 268 (5th Gr. 1992). But, because of
the factually driven interception claim in this case, and the
appel lants' failure to conply in sone instances with the procedure
for showng a material fact issue for that claim they bear
repeating in sone detail.

We enpl oy the sane criteria as the district court, view ng all
facts, and the inferences to be drawn fromthem in the |ight nost
favorable to the non-novants. ld. at 268. Summary judgnent is

proper "if the pleadi ngs, depositions, answers to interrogatories,

10 Sout hwestern Bell was nanmed as a defendant in the Brutons
original conplaint, and in Forsyth and Kirks' first anended
conpl ai nt. On the appellants' notion, Southwestern Bell was
di sm ssed.



and adm ssions on file, together with the affidavits, if any, show

that there is no genuine issue as to any material fact and that the

moving party is entitled to a judgnent as a matter of law " Fed.
R Gv. P. 56(c). "[T]he substantive laww || identify which facts
are material". Anderson v. Liberty Lobby, Inc., 477 U S. 242, 248
(1986). "[A] dispute about a material fact is "genuine' ... if the

evidence i s such that a reasonable jury could return a verdict for
t he nonnoving party". 1d. at 248; see Matsushita Elec. Indus. Co.,
Ltd. v. Zenith Radio Corp., 475 U. S. 574, 587 (1986).

The novant has the initial burden of denonstrating the absence
of a material fact issue. St. Paul Ins. Co. v. AFI A Wrl dw de I ns.
Co., 937 F.2d 274, 279-80 & n.6 (5th Gr. 1991). If it satisfies
t hat burden, the non-novant nust identify specific evidence in the
summary judgnent record denonstrating that there is a material fact
i ssue concerning the essential elenents of its case for which it
w Il bear the burden of proof at trial. Fed. R Civ. P. 56(e);
Celotex Corp. v. Catrett, 477 U. S. 317, 324 (1986).

Needl ess t 0o say, unsubstanti ated assertions are not conpetent
summary judgnent evidence. Id. at 324. "Summary judgnent, to be

sure, may be appropriate, even in cases where el usive concepts such

as notive or intent are at issue, ... if the nonnoving party rests
merely upon conclusory allegations, inprobable inferences, and
unsupported speculation.”™ Krimv. BancTexas G oup, Inc., 989 F. 2d

1435, 1449 (5th Gr. 1993).
As the basis for civil recovery, the appellants clained

violations of Title IlIl of the Omibus Crinme Control and Safe
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Streets Act of 1968, as anended by the Electronic Conmunications
Privacy Act of 1986, 18 U.S.C. 88 2510-2520 (the Act), alleging the
i ntenti onal i nterception, di scl osure, and use of Wre
conmuni cations.* (The Act frequently nakes reference to "this
chapter"; for purposes of this opinion, it is found in Chapter 119
of 18 U.S.C.) The district court granted summary judgnent on the
grounds that (1) there was no evidence that the appellees had
intercepted the conversations; and (2) the appellees did not
violate the Act either by disclosing to other officials, for
purposes of the internal affairs investigation, information
obtained from an illegal wretap, 8 2517(1), or by using that
information in the investigation, 8§ 2517(2).1

"[The Act] has as its dual purpose (1) protecting the privacy
of wire and oral communications, and (2) delineating on a uniform

basi s the circunstances and condi ti ons under which the interception

1 Section 2520, which authorizes civil recovery for violations
of the Act, states in pertinent part:
[Alny person whose wre, oral, or electronic
comuni cation is intercepted, di scl osed, or

intentionally used in violation of this chapter may
inacivil action recover fromthe person or entity
whi ch engaged in that violation such relief as may
be appropri ate.

18 U.S.C. § 2520(a).

12 The district court did not base its ruling on the individual
appel l ees' qualified immunity claim O course, evenif we were to
conclude that the reasons given by the district court do not
support summary judgnent, we nmay affirmit on any other grounds
supported by the record. E. g., Chevron U S A, Inc. v. Traillour
Ol Co., 987 F.2d 1138, 1146 (5th Gr. 1993). In any event, as
di scussed infra, we affirmon grounds relied upon by the district
court.
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of wire and oral communications may be authorized." Gelbard v.
United States, 408 U. S. 41, 48 (1972) (quoting S. Rep. No. 1097,
90th Cong., 2d Sess., 66 (1968), reprinted in 1968 U S . C.C AN
2112, 2153).

[ The Act] authorizes the interception of private
wire and oral comrunications, but only when |aw
enforcenent officials are investigating specified
serious crinmes and receive prior judicial approval,
an approval that may not be given except upon
conpl i ance wth stri ngent condi tions ce
Unaut hori zed interceptions and the disclosure o

use of information obtained through unauthorized

interceptions are crines, ... and the victim of
such interception, disclosure, or use is entitled
to recover civil damages .... [The Act] also bars
the use as evidence before official bodies of the
contents and fruits of illegal interceptions,

and provi des procedures for noving to suppress such
evi dence in various proceedings ....

ld. at 46. "[Allthough [the Act] authorizes invasions of
i ndi vidual privacy under certain circunstances, the protection of
privacy was an overridi ng congressional concern”. |d. at 48. "The
Act represents a conprehensive attenpt by Congress to pronote nore
effective control of crine while protecting the privacy of
i ndi vi dual thought and expression.” United States v. United States
District Court, 407 U S. 297, 301-02 (1972).
A
Except as authorized, the Act prohibits the intentional

interception of wire communications.® "A tel ephone conversation

13 The Act provides, in relevant part:

(1) Except as otherw se specifically provided
inthis chapter[,] any person who --

(a) intentionally i ntercepts,
endeavors to intercept, or procures any

- 12 -



is awre conmunication." Briggs v. Anmerican Air Filter Co., Inc.,
630 F.2d 414, 417 (5th Gir. 1980).% "Intercept" is defined as "the
aural or other acquisition of the contents of any wire, el ectronic,
or oral communication through the wuse of any electronic,
mechani cal, or other device". 18 U.S.C. § 2510(4). And, "the
wor di ng of the statute, while broad, requires that interceptions be
i ntentional before liability attaches, thereby excl uding
i nadvertent interceptions”. Thonpson v. Dul aney, 970 F. 2d 744, 748
(10th Gir. 1992).% An "interception" "require[s] participation by

ot her person to intercept or endeavor to
intercept, any wire, oral, or electronic
communi cation ...

shal | be subject to suit

18 U.S.C. 8§ 2511(1)(a). As noted, "this chapter", as used in the
foregoing section, refers to the Act.

14 "Wre conmunications, unli ke oral communi cati ons, are
prot ect ed agai nst i nterception by el ectroni c, nmechani cal, and ot her
devices regardless of the speaker's expectation of privacy".
Briggs, 630 F.2d at 417 n. 4.

15 In United States v. Savage, 564 F.2d 728 (5th Cr. 1977), our
court, addressing a situation in which a notel sw tchboard operator
stayed on the telephone Iline and overheard a suspicious

conversation, stated:

We find no evidence that Congress in passing
[the Act] ... intended such conduct to be unl awful
: This is not the case of an illegal wretap by
t he Gover nment or the case of a malicious violation
of one person's privacy by another through
i ntentional eavesdropping. It is the sinple case
of a notel swi tchboard operator who inadvertently
heard a suspicious conversation in the course of
her enploynent and in good faith told a policeman
what she had heard. The tel ephone conversati on was
therefore adm ssible as evidence [in the crimna
prosecution].

ld. at 732.



the one charged with an “interception' in the contenporaneous
acquisition of the communication through the use of the device."
United States v. Turk, 526 F.2d 654, 658 (5th Gr.), cert. denied,
429 U.S. 823 (1976).'* "[N o new and distinct interception occurs
when the contents of a communication are revealed through the
replaying of a previous recording.” [|d. at 659.

Appel l ants conceded at oral argunent that the appellees did
not install any device or listen to any conversations; nor is there
any evidence either that the appellees actually participated in
causing the lines to be wired so that the Dulworths coul d i ntercept
the conversations, or that, prior to the Septenber 22 neeting
between Barr, G ogan, and appellee Wil ker, the appell ees had any
know edge that the Dulworths were able to do so. Neverthel ess, the
appel l ants assert that the appellees are liable for intercepting
t hose conversations. As factual support for this claim they rely
inlarge part on the fact that the appellees, after |earning about
the Dulworths' ability to intercept, allowed the situation to

continue for alnobst two weeks before having a possible wretap

Simlarly, in United States v. Canpagnuol o, 592 F.2d 852 (5th
Cr. 1979), an FBI agent reconnected an unpl ugged tel ephone during
t he execution of a search warrant and received 42 calls. Qur court
held that this did not violate the Act, despite the fact that the
FBI never obtained judicial authorization for the challenged

activity: "Even if we assune that these actions constituted an
“interception' under [the Act], it is clear that they did not
violate that statutory schene.” |d. at 862.

16 On summary judgnent, the non-novant "can raise a question of
fact regarding ... actual interception of his conversati ons w t hout
proving the contents of specific conversations allegedly
i ntercepted”. Wal ker v. Darby, 911 F.2d 1573, 1578 (11th Gr.
1990) .
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investigated. They also claima conspiracy, nmaintaining that the
appellees are therefore liable for the alleged illegal
interception, even if they did not participate in it.

In support of their sunmmary judgnent notion, the appellees
subm tted considerable evidence that, after the Septenber 22
nmeeting, no Gty enployee, including appell ees Wal ker, Rollins, or
Vi nes, procured anyone to nonitor the calls. This evidence
i ncluded Joyce Dulworth's deposition testinony that she did not
have an agreenent with the City or any police officers to furnish
theminformation that she intercepted; that Jennings did not ask
her to notify himif she intercepted anything el se; and that no one
told her tolisten to future calls. Likewise, intheir affidavits
Wal ker and Rollins stated that they did not have an agreenent with
anyone that the contents of intercepted conversations would be
reported to them or anyone el se.

The appellees also submtted evidence pointing out the
weaknesses in the evidence supporting the appellants' interception
clains, including Forsyth's, Kirks', and Susan Bruton's deposition
testinony, which reflects only conclusory, unsubstantiated clai ns
t hat the appel | ees arranged to recei ve additional information after

t he Septenber 22 neeting,!” and Kirks' and Forsyth's interrogatory

17 Forsyth testified:

Q Do you have any know edge, ei t her
firsthand or hearsay know edge, that the police
departnent made sonme kind of arrangenent wth
anyone to continue to receive information fromMs
Dul[Jworth or any of the Dul[]J]worths after
Sept enber 22nd, 19887



A By leaving the tel ephone tap in place
which allowed the Dul[]J]worths to continue to
nmoni tor conversations and to continue to get back
to G ogan and continue to get back to John Barr,
who returned to the police departnent with nore
information off the tel ephone, yes.

Q "' m asking you if you have any evidence
or any information about an affirmative agreenent
between the Dallas Police Departnent and anyone
el se that they would give further information to
the Dallas Police Departnent?

A O her than the fact that John Barr told
the Internal Affairs Division that he didn't want
the Dul[]Jworths bothered in so many words; that he
had nore information that he had, based on hearsay;
and he was planning to cone back wth nore

i nformati on. The tel ephone renained unsecure.
They did not call Southwestern Bell. They allowed
the telephone to remain in place. Al those

indicate to nme that they had an agreenent.
Kirks testified:

A | think it is a matter of record of what
Jagg[]i [an assistant City Attorney] told them He
says it is a wretap. Get away fromit.

And if he is telling themit is a wretap and
to get away fromit and they don't get away from
it, they do continue to nonitor, then in all
I'i kel i hood they are going to cone back and try to
cover their butts and lie, and they did lie, and
they are still |ying today. That's specul ati on,
but | amsure going to court with it.

. So it is your contention that Louis
Jagg[]i told them not to nonitor the phones and
they did it anyway?

A Absol utely.

They are nonitoring it. They are also intercepting
it, even though they are procuring another person
to do it.
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answers. When asked what actions by Vines, Rollins, and Wl ker
violated the Act, they responded that each "illegally used
information obtained from an illegal telephone interception”;
illegal interception by the appellees was not clainmed. (Enphasis
added.) Another interrogatory asked the appellants to state the
factual basis for their assertion that Wal ker, Rollins, and Vines
prearranged to receive illegally intercepted information. I n
essence, they responded that the appellees, after being made aware
on Septenber 22 of the interception, <continued to receive
information from intercepted conversations, and failed to take

steps to have the tap renoved until Cctober 4.18

Q Whom did they procure to do it for thenf

A | don't know. John Barr and GCeorge
Grogan are the one[s] that brought it up to the
|.A.D. [Internal Affairs Division] conplaint.

Q So you think they had an arrangenent with
John Barr and CGeorge Grogan that they were supposed
to keep themposted or go out there and gather nore
i nformation?

A Certainly. Wy else would they leave it
in place? ....

(Caimng the attorney-client privilege, the Cty consistently
objected to the appellants' attenpts to testify about advice
allegedly given to Wal ker and Rollins by attorneys with the Cty
Attorney's Ofice.)

Susan Bruton testified:

Q Specifically, what is it in this case
that the Cty of Dallas did which acted in
furtherance of the unlawful tel ephone activities?

A They permtted the wiretap to conti nue.

18 Forsyth and Kirks responded to the interrogatory as foll ows:
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1
Wth their response to the summary judgnent notion, the
appellants filed two volunes of evidentiary material, tabbed "A"
through "W", but referred specifically to only four itens: Tab
"A'", the 177-page internal affairs investigation report and
attachnments (without pointing to any specific portions of this
docunent); and Tabs "B", "C', and "E" -- the individual appellees

interrogatory answers regarding the basis for their good faith

On Septenber 22, 1988[,] the police officials were
made aware of the tel ephone conversations that were
illegally intercepted, used and di scl osed. Because
the illegally intercepted tel ephone conversations
i nvol ved two of their enployees, they attenpted to
continue to nonitor these conversations by seeking
advice from [the] City Attorney's Ofice. When
they realized the illegality of the situation they
not only failed to check for a device which enabl ed
t hese conversations to be illegally intercepted by
a known target who was in the Targeted O fender
Programin the Intelligence Division, but they al so
continued to receive information provided by the
Targeted O fender's famly as they continued to
listen in to nore illegally intercepted tel ephone
conversati ons. When Detective Jennings sent
Sout hwestern Bell to the location to check for a
device enabling these illegally intercepted
t el ephone conversations on COctober 4, 1988[,] a
device was in fact renoved. When the police
officials learned that Southwestern Bell had in
fact renoved a device they becane very upset that
this was done wthout their approval. The
af orenenti oned circunstances could hardly be
characterized as "inadvertent".

Susan and Charles Bruton responded to this sanme interrogatory as
fol | ows:

Do not understand question. The information is in
Dal | as Pol i ce Depart nent . A D. file and
depositions of Lt. Jennings and John Janes
i ndi cated that these defendants had know edge and
did nothing to correct the situation.
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defenses. These specific references were cited in opposition to
the individual appellees' qualified imunity claim

When the novant has nade a properly supported notion for
summary judgnent by denonstrating an absence of evidence to support
t he non-novants' case, as the appellees did, the non-nobvants nust
"go beyond the pleadings and by ... affidavits, or by the
“depositions, answers to interrogatories, and adm ssions on file,"'
designate "specific facts showing that there is a genui ne issue for
trial'." Celotex Corp. v. Catrett, 477 U. S. at 324 (quoting Fed.
R Cv. P. 56(e)) (enphasis added); see also Skotak v. Tenneco
Resins, Inc., 953 F.2d 909, 915-16 & n.7 (5th Gr.), cert. denied,

US|, 113 S. C. 98 (1992).

Accordingly, the appellants had the burden of presenting
evi dence sufficient to denonstrate the exi stence of a material fact
i ssue on whether the appellees intentionally intercepted their
conversati ons. See, e.g., Anderson v. Liberty Lobby, Inc., 477
UsS at 257. To satisfy this burden, they were required to
identify specific evidence in the record, and to articulate the
"precise manner" in which that evidence supported their claim
Topalian v. Ehrman, 954 F.2d 1125, 1131 (5th Cr.), cert. denied,

_us _ , 113 S. O. 82 (1992); see also Krimv. BancTexas
Goup, Inc., 989 F.2d at 1443.

They did not do so. I nstead, they offered only vague,
conclusory assertions that their "evidentiary materials
denonstrate circunstantial evidence of a conspiracy and/or joint

action on the part of Vines, Walker, Rollins, and the GCty"; that
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"there is clear evidence that the aimof the conspiracy was to use
information from illegally intercepted telephone conversations
presented to these Defendants by Barr, G ogan and the Dul worths";
and that "there is abundant evidence, both circunstantial and
direct, that would allow a jury to find that the Cty and its
enpl oyee Defendants worked together to acconplish and cause an[]
illegal wiretap to remain in place and thereafter use information
obtained froman illegal wretap in violation of ... [the Act]".
But, although they submtted two volunes of evidentiary material,
they did not identify the specific portions of such evidence (if
any) that supported their illegal interception claim The
appel l ants' response and supporting evidence are insufficient to
preclude summary judgnent. "Rule 56 does not inpose upon the
district court a duty to sift through the record in search of
evidence to support a party's opposition to summary judgnment".
Skot ak, 953 F.2d at 915 & n. 7.

Nor is it our duty to do so on appeal. The appell ants’
opening brief contains simlar conclusory assertions that they
presented direct and circunstantial evidence that the appellees
conspired with Barr, Gogan, and the Dulworths. But, contrary to
Fed. R App. P. 28(a)(5), they furnished no record cites to such
evidence. In their reply brief, for the first tinme, they attenpt
to designate specific portions of the record to support their
opposition to summary judgnent. This attenpt cones far too late --
obvi ously, it should have been done in the district court. See,

e.g., Topalian, 954 F.2d at 1131-32 n.10; cf. United States v.

- 20 -



Prince, 868 F.2d 1379, 1386 (5th Cr.) ("This Court wll not
consider a new claimraised for the first tine in an appellate
reply brief".), cert. denied, 493 U S. 932 (1989).

2.

But, even if we were to consider the evidentiary materia
designated for the first time in the reply brief, we would still
affirmsummary judgnent on the interception claim That evidence,
viewed in the |ight nost favorable to the appellants, establishes
only that the appellees (1) knew that sone of the information
related to Wal ker at the Septenber 22 neeting was obtained from
t el ephone conversations overheard by Ms. Dulworth, and (2) failed
to investigate pronptly a possible wretap.

Thi s notwi thstanding, relying on Adickes v. S. H Kress & Co.,
398 U. S. 144 (1970), the appellants maintain that the appellees did
not satisfy their initial burden under Rul e 56 because they "fail ed
[to] produce evidence which would conpletely nullify any inference
of a conspiracy”. This reliance is m splaced because, unlike the
plaintiff in Adickes, the appellants did not plead conspiracy. See
id. at 148. Therefore, the appellees, as part of their sunmary
j udgnent burden, were not required to denonstrate the absence of a
material fact issue as to conspiracy. Nevertheless, as described
above, they subm tted consi derabl e evi dence negating its existence.
And, as also described earlier, this evidence was not refuted by
the appellants in a manner sufficient to satisfy Rule 56.

In Iight of the appellants' scant proof, a reasonable jury

could not return a verdict for them(non-novants) on the clai mthat
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the appellees intentionally intercepted, endeavored to intercept,
or procured anyone to intercept, the conversations; therefore,
there was not a material fact issue on this claim?® Accordingly,
summary judgnent on the interception claimis proper.
B

Wth certain exceptions, 8§ 2511(1)(c) and (d) of the Act
prohi bit the intentional disclosure or use of information obtained
through awire intercept if the person doing so "knew or had reason
to know that the interception itself was in violation of [the
Act]". United States v. Wiliger, 981 F.2d 1497, 1501 (6th Cr.

1992).2° Liability for disclosure or use requires proof that it was

19 W note that sone of that evidence is challenged by the
appel l ees as inadm ssible hearsay or, again, as being based on
matters within the scope of the attorney-client privilege. W need
not reach those contentions; even considering the challenged
evidence, a material fact issue is |acking.

20 The Act provides in pertinent part:

(1) Except as otherw se specifically provided
in this chapter any person who --

(c) intentionally discloses, or
endeavors to disclose, to any other
person the contents of any wire, oral, or
el ectronic conmuni cati on, know ng or
havi ng reason to know that t he
information was obtained through the
i nterception of a wre, oral, or
el ectroni c communi cation in violation of
thi s subsection; or

(d) intentionally uses, or endeavors
to use, the contents of any wire, oral,
or electronic communication, know ng or
havi ng reason to know that t he
information was obtained through the
i nterception of a wre, oral, or
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intentional, that the information was obtai ned froman intercepted
comruni cation, and that the defendant knew or should have known

that the interception was illegal.? Accordingly, "know edge or

el ectronic communication in violation of
this subsection

shall be punished ... or shall be subject to suit

18 U.S.C. § 2511(1)(c) and (d).

21 Liability for intercepting or procuring another to
i ntercept comuni cati ons under subsections (a) and
(b) of 8§ 2511(1) requires that a plaintiff prove
i ntentional conduct. However, liability under
subsections (c) and (d) of § 2511(1) for use and
di sclosure of information obtained from the
contents of intercepted comrunications requires
nor e. The wuse or disclosure nust still be
intentional, but in addition, a plaintiff nust show
that a defendant "know[{s] or ha[s] reason to know
that the information was obtained through the
interception of a wre, oral, or electronic
communi cation in violation of this subsection.”
Thi s | anguage, found i n each of subsections (c) and
(d), conpels the conclusion that, to establish
liability under one of those sections, a plaintiff
must denonstrate a greater degree of know edge on
the part of a defendant. The defendant nust know
1) the information used or disclosed cane from an
i ntercepted comruni cation, and 2) sufficient facts
concerning the circunstances of the interception
such that the defendant could, wth presuned
know edge  of the |aw, determ ne that t he
interception was prohibited in light of [the Act].

Al t hough a defendant may be presunmed to know
the law, ... to establish wuse and disclosure
liability under [the Act], a defendant nust be
showmn to have been aware of the factual
ci rcunstances that would violate the statute. For
exanple, it is not enough to show that a defendant
nmerely knew he was using or disclosing information
froman intercepted communi cation. |t nust al so be
shown that the defendant knew, inter alia, that
neither party to the intercepted conversation had
consented to the interception.
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reason to know of the illegality is an elenent of this offense".
| d.

Al t hough there is a factual dispute as to when or whether the
appel | ees knew, or shoul d have known, that the comuni cati ons m ght
have been intercepted illegally, it 1is wundisputed that, in
connection wth conducting the prelimnary internal affairs
investigation, and wthout investigating the legality of the
interception, the appellees (1) disclosed the contents of
i ntercepted comruni cations to other |aw enforcenent officers; and
(2) used those contents -- to the extent that the charges agai nst
Forsyth were based on the comuni cations.? W assune an illega
interception.?2 Cvil liability for such disclosure and use, in
such an investigation, of information derived from an illega
i nterception, when the informati on was obtained froma third party
i nterceptor w thout wongdoing by the officers, appears to be an
i ssue of first inpression.

The appellees nmaintain that the summary judgnent on the
di scl osure and use claimcan be affirnmed on two separate bases: (1)
the interception was inpliedly consented to by the appell ants, each

of whomused the Brutons' tel ephone with awareness that it was not

Thonpson v. Dulaney, 970 F.2d at 749 (enphasis in original;
citations omtted).

22 It is not clear fromthe record whether some, or all, of the
contents were di sclosed and used. Because we view the evidence in
the light nost favorable to the non-novants, we assune the latter.

23 Because of possible defenses, such as consent, see 8§
2511(2)(c), (d), we do not reach whether the interception by either
the Dulworths, or Barr, or Gogan was illegal. As noted, the

appel lants settled with each.

- 24 -



secure; and (2) the disclosure and use was authorized by the Act,
§ 2517(1) and (2). In addition, the individual appellees (Vines,
Wal ker, and Rollins) claimqualifiedimmunity, asserting that there
was no clearly established aw that an internal investigation of a
police officer, based upon information presented to her superiors
that was overheard by a third party, violates the Act. And, the
City maintains that the Act does not permt nunicipal liability.
See 18 U.S.C. 8§ 2520(a) (Supp. 1993). Because we hold that the
di scl osure and use were permtted by 8§ 2517(1) and (2), we need not
reach the other issues.?
1

At the outset, we reject the appellants' contention that
illegally intercepted information cannot be used for any purpose

what soever. | n support, they rely on 8 2515, which provides:

Whenever any wire or oral comunication has

been intercepted, no part of the contents of such

comuni cati on and no evi dence derived t herefrommy

be received in evidence in any trial, hearing, or

other proceeding in or before any court, grand

jury, departnent, officer, agency, regul atory body,
| egislative conmttee, or other authority of the

24 As di scussed infra, whether the Act proscribes the disclosure
and use is adifficult issue. This mlitates in favor of reaching
the qualified imunity claiminstead. But, even if the individual
def endant s/ appel | ees were sheltered by such immunity, theliability
vel non of the City would remain; and that issue calls into play a
statutory construction question that is perhaps as difficult, if
not nore so, than that for disclosure and use. See, e.g., 18
U S C 88 2510(6), 2511(1), 2520(a) (anmended in 1986 to i ncl ude any
"entity" as a party from which civil recovery is permtted);
Bodunde v. Parizek, 1993 W. 189941 (N.D. Ill. 1993); PBA Local No.
38 v. Wodbridge Police Departnent, 832 F. Supp. 808 (D.N. J. 1993);
Amati v. Gty of Wodstock, IL, 829 F. Supp. 998 (N.D. IIl. 1993).
For this reason, and because addressi ng whet her di scl osure and use
IS statutorily permtted pertains to al | of t he
def endant s/ appel | ees, we address that issue.

- 25 -



United States, a State, or a political subdivision
t hereof if the disclosure of that informtion would
be in violation of this chapter.

18 U.S.C. § 2515. %

Section 2515 is "the statutory exclusionary rule". Flemng v.
United States, 547 F.2d 872, 873 (5th Gr.), cert. denied, 434 U S.
831 (1977); see also United States v. Wiliger, 981 F.2d at 1505
(sanme); United States v. Canfrani, 573 F.2d 835, 855 (3d Cr.
1978) (sane); United States v. Phillips, 540 F.2d 319, 325 (8th
Cr.) (8 2515 "inposes an evidentiary sanction to conpel conpliance
with 8§ 2511"), cert. denied, 429 U. S. 1000 (1976). It "serves not
only to protect the privacy of communications, but also to ensure

that the courts do not becone partners to illegal conduct: the

evidentiary prohibition was enacted also "to protect the integrity

25 Qur court has described § 2515 as "poorly drafted":

Read literally, the provision is circular; it
proscribes the reception into evidence (and thus
the disclosure) of information the disclosure of
which "would be in violation of this chapter.”
"Disclosure" apparently refers to disclosure at
trial rat her than disclosure anobng various
departnents of the governnent at sonme earlier
point; otherwise, the statute would presunmably
refer to information the disclosure of which "has
been" in violation of the chapter. At any rate

the provision should not be read in an overly
literal fashion. The section's primry purpose is
apparently to exclude evidence derived from
illegal, rather than |legal, wretaps. The
section's main thrust is therefore to exclude
evi dence the seizure of which was in violation of
the chapter, not evidence the disclosure of which
was or would be in violation of the chapter.

Flemng v. United States, 547 F.2d 872, 874 (5th Cr.), cert.
deni ed, 434 U.S. 831 (1977).
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of court and adm ni strative proceedings'". Gelbard, 408 U S. at 51
(footnote omtted).

Section 2515 is not applicable. The intercepted information
was used only in the sense that it was investigated because it was
the basis for sone of the charges against a police officer. The
information was not offered or introduced into evidence at any
trial, hearing, or proceeding, but was instead the subject of an
i nvestigation. The Dallas Police Departnent General Orders Code of
Conduct (1988), submtted by the appellees in support of their
summary judgnent notion, provides for conplaint investigations to
be classified as either "formal, prelimnary, or sunmary
(informal)". As noted, prelimnary investigations, such as the one

at issue, do "not reflect on the personnel record of any nenber
i nvolved unless a violation is identified, in which case a forma
conplaint will be authorized by the Internal Affairs Division
Commander". The investigation was conducted t hrough tel ephone and
personal interviews and witten reports; there was no hearing or
ot her proceeding in which evidence was introduced.

W agree with the Court of Appeals for the District of
Colunmbia that "[t]he statutory context ... in which " proceeding
appears in conpany with “trial' and " hearing,' suggests sonething
simlarly adversari al -- not an ex parte admnistrative
determnation of the sort here at issue [a non-responsibility
determ nation nmade by an Air Force contracting officer]". Cubic

Corp. v. Cheney, 914 F.2d 1501, 1504 (D.C. Cr. 1990). The title

of 8 2515 -- "Prohibition of use as evidence of intercepted wire or
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oral comuni cations" (enphasis added) -- clearly supports that
interpretation. As the Cubic Corp. court noted, 8 2515 also
contains "an express reference to the powers of "the judge' before
whomthe "notion to suppress’' is to be nade .... The nore sensible
reading is that the statute applies only to an adversarial
proceeding, |like a trial or other hearing, before a judge.'" |Id.
at 1504. That reasoning applies with equal force here. A
prelimnary internal affairs investigationis not arealistic forum
in which to nove to suppress the wiretap information, because it
does not include any sort of "hearing" at which a judge presides. 2

The Cubic court pointed out that the legality of the use of
intercepted information could be chall enged "when a court reviews
an admnistrative decision on a record that allegedly contains

unlawful ly intercepted wiretap i nformation", by noving to suppress

26 The Cubic court stated:

As a practical matter, ... an ex parte
adm nistrative determnation is not a realistic
forumin which to raise a Title IlIl claim The

party to which the wretap information applies
would have to be given an opportunity to mnake

something like a “nmotion to suppress' t he
informati on before the agency could consider it, a
heari ng woul d have to be convened, and a ... judge

brought in to preside. Meanwhile, the agency could
not make a decision, or at |east not a decision
adverse to the subject of the wiretap information.
All this seens |ike a nost inprobable way of doing
busi ness, and until the agency actually nekes an
adver se deci si on based upon t he W retap
information, an unnecessary conplication, too.
Wthout clearer congressional direction to that
effect, we are reluctant to conclude that [the Act]
was neant to be so disruptive a force in the
adm ni strative process.

914 F.2d at 1504.



under § 2518. 1d. at 1506.2" Simlarly, if the internal affairs
i nvestigation had identified a violation and a formal conpl ai nt had
been filed, resulting in an adverse determ nation, Forsyth and
Kirks would have been free to challenge in court the Interna
Affairs Division's reliance on information derived from the
W retap.

Mor eover, even in the context of an adversarial proceeding to
which 8§ 2515 applies, that section does not preclude all use of
illegally intercepted information. For exanple, in United States
v. Caron, 474 F.2d 506, 508-10 (5th Cr. 1973), our court held that
unlawful ly intercepted information may be used for inpeachnent.
Three other circuits also have recognized this inpeachnent
exception in crimnal cases. United States v. Echavarria-Q arte,
904 F. 2d 1391 (9th Gr. 1990); United States v. Vest, 813 F. 2d 477,
484 (1st Cr. 1987) (recognizing inpeachnent exception, but

declining "toread into [ 8] 2515 an exception permtting the use of

27 The Cubic court noted:

Qur deci sion does not preclude the Air Force
from considering untested wiretap information in
maki ng a non-responsi bility determ nation, w thout
thereby creating a right in anyone to chall enge the
provenance of that information. If the agency's
decision is challenged in a subsequent judicial
proceedi ng, however, an aggrieved person has the
sane right to nove to suppress the information as
t hat person would have if the agency were formally
nmovi ng the adm ssion of the information in evidence
before the court. In other words, if an agency
relies upon wretap evidence in rendering a
revi ewabl e decision, it must be prepared to defend
in court the legality, under [the Act], of the
W retap that produced it.

Id. at 1506.



illegally-intercepted comrunications in perjury prosecutions");
Anthony v. United States, 667 F.2d 870 (10th Cr. 1981), cert.
deni ed, 457 U.S. 1133 (1982). 2%

Finally, 8 2515 is not self-executing, but is instead
dependent upon a notion to suppress, pursuant to 8 2518(10)(a) (any
aggrieved person may nove to suppress the contents of any
unlawful Iy intercepted comuni cation). That section "provides the
remedy for the right created by [§8] 2515." S. Rep. No. 1097, 90th
Cong., 2d Sess., reprinted in 1968 U S C.C A N 2112, 2195; see
United States v. Canfrani, 573 F.2d at 855, United States v.
Phillips, 540 F.2d at 325; In re Evans, 452 F.2d 1239, 1243-44
(D.C. Cr. 1971) ("the commttee report which acconpani ed the Act
explicitly indicated the commttee's expectation that § 2518(10) (a)
would be read as the renedy for, and hence limtation on the
“right' created by 8§ 2515"), cert. denied, 408 U.S. 930 (1972).

Based on the foregoing, 8 2515 cannot bear the weight
appel lants assign it. A police departnent internal affairs
division's disclosure or use of information, furnished by a third
party, to conduct a prelimnary investigation in a non-adversari al
context is not a violation of 8§ 2515; it cannot support a civi

action under the Act. Such an action nust be grounded, instead, on

28 The inpeachnent exception has not been extended to civil
cases. Wlliams v. Poulos, 11 F.3d 271, 288 (1st Cr. 1993);
United States v. Wiliger, 981 F.2d at 1506; Anthony v. United
States, 667 F.2d at 879; cf. United States v. Farese, 611 F. 2d 67,
71 (5th Gr. 1980) (although 8§ 2515 does not apply to evi dence used
solely for inpeachnent purposes, Congress "did not intend to nake
an exception for sentencing hearings, bail revocation hearings, or
any other proceeding in which evidence is being introduced
affirmatively by the governnent").
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viol ati ons of 88 2511(1)(c) (disclosure) and (d) (use).? As noted,

in such an action, the plaintiff must denonstrate 1) the
information used or disclosed <cane from an intercepted
comuni cation, and 2) sufficient facts concerning the circunstances
of the interception such that the defendant could, wth presuned
know edge of the law, determine that the interception was
prohibited inlight of [the Act]'". WIIlians v. Poul os, 11 F. 3d at
284 (quoting Thonpson v. Dulaney, 970 F.2d at 749). "Thi s
denonstration includes a showng that any statutory exceptions
asserted by a defendant do not, in fact, apply". 1d. Accordingly,
we turn to the exceptions clainmed to be found in 8 2517(1) and (2).
2.

Subsections 2511(1)(c) and (d) are qualified by the
i ntroductory phrase, "Except as otherw se specifically provided in
this chapter [the Act]". 18 U S.C. § 2511(1). I n other words,
although the disclosure or use of illegally intercepted
comuni cations by a person who knows or should know of the
illegality of the interception is usually proscribed, it nmay be
aut hori zed under other provisions of the Act. And, as stated, the
district court held that, in conducting the investigation, the
appel | ees' disclosure (to other |aw enforcenent officers) and use
of the intercepted information were authorized by 8§ 2517(1) and

(2). Those subsections provide that a "law enforcenent officer

29 O course, liability my lie under § 2511(1)(a) against a
person who intercepted, or procured another to intercept, the
comuni cations. As noted, the appellants settled with the clained
interceptors -- the Dulworths, Barr and G ogan.

- 31 -



who, by any neans authorized by this chapter [the Act], has
obt ai ned know edge of the contents of" intercepted conmuni cati ons,
may di scl ose or use those contents as "appropriate to the proper

performance of [his] official duties".?3°

These subsections provide "for |imted non-public disclosure.
Di scl osure by one | aw enforcenent officer to another, and use of a
communi cation by a | aw enforcenent officer in the performance of
his duty, are authorized if such disclosure or use is appropriate
to the proper perfornmance of the official duties of the officer'"
United States v. C anfrani, 573 F.2d at 855 n.7. The statutory
phrase, "appropriate to the proper performance of the [officer's]

official duties" was "designed to protect the public from

unnecessarily w despread dissemnation of the contents of

30 The Act states in relevant part:

(1) Any investigative or |law enforcenent
officer who, by any neans authorized by this
chapter, has obtained know edge of the contents of

any wire, oral, or electronic comrunication, or
evidence derived therefrom may disclose such
contents to anot her i nvestigative or I aw

enforcement officer to the extent that such
di scl osure is appropriate to the proper performance
of the official duties of the officer making or
recei ving the disclosure.

(2) Any investigative or |law enforcenent
officer who, by any neans authorized by this
chapter, has obtained know edge of the contents of
any wire, oral, or electronic conmunication or
evi dence derived therefrommay use such contents to
the extent such use is appropriate to the proper
performance of his official duties.

18 U.S.C. § 2517(1) and (2).



interceptions and fromthe whol esal e use of [such] information ...
by an officer ... for personal or illegal purposes”. United States
v. Daniel, 667 F.2d 783, 784 (9th Cr. 1982) (quoting United States
v. Hall, 543 F.2d 1229, 1233 (9th Cr. 1976) (en banc), cert.
deni ed, 429 U.S. 1075 (1977)).

Vines, Walker, and Rollins are "law enforcenent officers"
within the neaning of 88 2517(1) and (2) and 2510(7).3 And, their
di scl osure and use of information related to them by Barr and
Grogan was "appropriate to the proper performance of [their]
official duties", as required by 8§ 2517(1) and (2); appellants do
not claim otherw se. 32 Rat her, the dispute centers solely on
whether the officers obtained the information by a "neans
aut hori zed by" the Act, as also required by § 2517(1) and (2). The
appel lants contend that the district court created an "interna
af fairs" exception not sanctioned by the Act, asserting that the

phrase "by any neans authorized by this chapter” in 8§ 2517(1) and

81 The Act defines "investigative or | awenforcenent officer" as:

any officer of the United States or of a State or
political subdivision thereof, who is enpowered by
| aw t o conduct investigations of or to nmake arrests
for offenses enunerated in this chapter, and any
attorney authorized by law to prosecute or
participate in the prosecution of such offenses.

18 U.S.C. § 2510(7). It is undisputed that Vines, Wl ker, and
Rollins fall within this definition.

32 The Dallas Police Departnment General Orders for 1988 require
the Internal Affairs Division to "[e]nsure the conplete and
inpartial investigation of all conplaints against any enpl oyee of

the Departnent”. Those Oders provide further that "[a]n
investigation will be conducted into all allegations of crimnal
m sconduct regardl ess of the source". (Enphasis added.)
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(2) limts disclosure and use to only informati on obtained through
a judicially authorized wretap.*

The Act ("this chapter") includes only 11 sections. The
phrase "by any neans authorized by this chapter” in 8§ 2517 is not
covered in the definitions section, § 2510. Section 2511 does
provide for lawful intercepts without a judicial order, such as
when, under certain circunstances, the interceptor is also a party
to the communication, or a party to the comunication has given
prior consent. See 18 U S.C. 8§ 2511(2)(c) and (d). But, the Act
does not address expressly soneone unlawfully intercepting a
communi cation, and then providing that information to |aw
enforcement officers.

Because the plain wording of the Act does not address the
situation at hand, we nmust engage in statutory construction. 1In so
doing, we are aware fromour court's past experiences, as reflected
in part in note 25, supra, that construction of the Wretap Act is
fraught wwth trip wires. See, e.g., Briggs v. Anerican Air Filter
Co., Inc., 630 F.2d 414 (5th Gr. 1980); Flemng v. United States,
547 F.2d at 873 ("Qur analysis of ... [88 2515 and 2517] makes us
confident of only one conclusion: the statute is not a nodel of
clarity"); Sinpson v. Sinpson, 490 F.2d 803 (5th Cr.), cert.
denied, 419 U S 897 (1974). As hereinafter reflected

construction of § 2517(1) and (2) is no exception; we bal ance on a

33 O course, the Act provides that information intercepted in
speci fi ed ot her ways does not run afoul of its general proscription
agai nst interceptions. See, e.g., 8 2511(2)(c) and (d).
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high wre. The one clear, and nost helpful, signal is the
| egislative history, quoted |ater.

As described, 8 2517(1) and (2) concern "investigative or |aw
enforcenent officer[s] who, by any neans authorized by this
chapter, [have] obtai ned know edge"” of conmuni cati ons, and provide
that they may di sclose or use such contents as "appropriate to the
proper performance of the official duties of the officer [either]
maki ng or receiving the disclosure", or using the information
Section 2517, read as a whole, runs counter to appellants'
contention that the phrase "by any neans aut hori zed by this chapter
[the Act]" limts disclosure and use under 8§ 2517(1) and (2) to
that information obtained either through a judicially-authorized
W retap or otherwi se in accordance with the Act.

The plain wording of 8 2517(3) aids in convincing us that
di sclosure and wuse wunder § 2517(1) and (2) of wunlawfully
intercepted information that is otherwi se conveyed lawfully to | aw
enforcenent officers is permtted; in sum that information
di scl osed or used under those subsections need not be only that
which is intercepted "in accordance with" the Act:

Any person who has received, by any neans
authorized by this chapter, any information
concer ni ng a Wre, oral, or el ectronic
communi cat i on, or evidence derived therefrom
intercepted in accordance with the provisions of
this chapter may disclose the contents of that
communi cation or such derivative evidence while
giving testinony under oath or affirmation in any
proceedi ng held under the authority of the United

States or of any State or political subdivision
t her eof .



18 U.S.C. 8§ 2517(3) (enphasis added). This subsection, while using
the phrase "by any neans authorized by this chapter"” also found in
§ 2517(1) and (2), uses a phrase not found there: "intercepted in
accordance with the provisions of this chapter". |In other words,
anyone who lawfully receives information that was al so i ntercepted
in conpliance with the Act is allowed greater disclosure of that
information than is permtted by the nore narrow boundaries of §
2517(1) and (2); that person may disclose that information through
testinony in designated proceedi ngs. And, obviously, had Congress
wanted to likewise |imt 8 2517(1) and (2) disclosure and use to
only that information "intercepted in accordance with" the Act, it
knew how to say so.

Furthernore, to read 8 2517(3) so that "by any neans
aut hori zed by this chapter” equates with "in accordance with the
provi sions of this chapter"”, as appellants woul d have to do, would
render the latter phrase superfluous. Needless to say, a nmaxi mof
statutory construction precludes one part being read so as to
render anot her superfluous. E. g., United States v. Chen, 913 F. 2d
183, 190 (5th G r. 1990) (quoting Duke v. University of Texas, 663
F.2d 522, 526 (5th Gr. 1981)) ("It is well established that a
statute shoul d be construed so that each of its provisions is given
its full effect; interpretations which render parts of a statute
i noperative or superfluous are to be avoided.").

The use permtted under § 2517(1) and (2) for unlawfully
intercepted information that was received lawfully by an officer

al so seens supported by § 2517(5), which states:

- 36 -



When an investigative or |aw enforcenent
officer, while engaged in intercepting wre, oral,
or el ectronic communications in the manner
aut horized herein, intercepts wre, oral, or
el ectronic communications relating to offenses
other than those specified in the order of
aut hori zation or approval, the contents thereof,
and evi dence derived therefrom may be discl osed or
used as provided in subsections (1) and (2) of this
section. Such contents and any evidence derived
therefrom may be used under subsection (3) of this
section when authorized or approved by a judge of
conpetent jurisdiction where such judge finds on
subsequent application that the contents were
otherwise intercepted in accordance wth the
provi sions of this chapter. Such application shal
be made as soon as practicable.
18 U.S.C. 8§ 2517(5) (enphasis added). Pursuant to this section
information obtained by an officer conducting an authorized
W retap, even though it is outside the boundaries specified in the
aut hori zation order, nmay be used for the purposes of § 2517(1) and
(2), such as for an internal investigation, but may not be used for
a nore extensive or public purpose (testinony in the type
proceeding specified in § 2517(3)), unless first authorized by a
judge. This, again, denonstrates the distinction between public
di scl osure through testinony and di scl osure or use for "the proper
performance of the official duties" of a |law enforcenent officer,
as in the investigation in this case. Much greater latitude is
all owed for the source of information for the latter.
It can be argued that the exception permtted under § 2517(5)
(for 8 2517(1) and (2) disclosure and use of information outside
that permtted by a wiretap order) is the only exception to the
Act's proscribing the disclosure or use of information not obtained

in accordance with the Act -- that it is the exception envisioned
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by the phrase "any neans authorized by this chapter” found in §
2517(1) and (2). But, such a narrow reading of the phrase, as
urged by the appellants, would permt using only the contents of
i nterceptions made in accordance with the Act, such as through a
judicially-approved wretap or by consent under certain
circunstances. This would nean that officers receiving information
about police m sconduct, obtained through an illegal interception
by a third party, could not use that information to investigate,
and possibly prevent, the msconduct, no matter how serious,
immnent, or life threatening. This flies in the face of common
sense, and would require us to read 8 2517(1) and (2) in a manner
that conpels an absurd result.

The wel |l established maxi m agai nst a construction that would
cl othe Congress with intending such a result does not permt such
a reading in this instance. See, e.g., Public Ctizen v. United
States Dep't of Justice, 491 U S. 440, 454 (1989) (brackets,
internal quotation marks, and citation omtted) ("Frequently words
of general neaning are used in a statute, words broad enough to
i nclude an act in question, and yet a consideration of the whole
| egi slation, or of the circunstances surrounding its enactnent, or
of the absurd results which follow from giving such broad neani ng
to the words, nakes it unreasonable to believe that the | egislator
intended to include the particular act."); Ecee, Inc. v. Federa
Energy Regulatory Commin, 611 F.2d 554, 564 (5th Cr. 1980)

(brackets, internal quotation marks, and citation omtted) ("A



construction of a statute | eading to unjust or absurd consequences
shoul d be avoi ded").
Because of the lack of clarity in 8§ 2517, we | ook to the Act's
| egislative history. E. g., Toibb v. Radloff, = US | 111 S
. 2197, 2200 (1991) (internal quotation marks omtted) ("Were
the resolution of a question of federal law turns on a statute
and the intention of Congress, we look first to the statutory
| anguage and then to the legislative history if the statutory
| anguage is unclear."); Stone v. Caplan (Matter of Stone), 10 F. 3d
285, 289-90 (5th Cir. 1994) (court can consider |legislative history
in interpreting anbi guous statute). And, as stated earlier, that
the phrase in question cannot be read as narrowy as appellants
urge is covered expressly by that history:
Nei t her paragraphs (1) nor (2) [of & 2517] are
limted to evidence intercepted in accordance with
the provisions of the proposed chapter, since in
certain limted situations disclosure and use of

illegally intercepted conmunications would be
appropriate to the proper performance of the

officers' duties. For exanple, such use and
di scl osure woul d be necessary in the investigation
and prosecution of an illegal w retapper hinself.

S. Rep. No. 1097, 90th Cong., 2d Sess., reprinted in 1968
US CCAN 2112, 2188 (enphasi s added); see also United States v.
Li ddy, 354 F. Supp. 217, 221 (D.C.D.C. 1973) (citing legislative
hi story, and rejecting contention that absolutely no disclosure is
permtted by the Act, because it would prevent persons who have
allegedly violated the Act from bei ng prosecuted; Congress did not

intend for Act "to be self-emasculating"), aff'd, 509 F.2d 428



(D.C. Cr. 1974), cert. denied, 420 U.S. 911 (1975).3* No nore need

be said; the facts at hand present one of the "limted situations”
forecast by the legislative history for allowing use of illegally
34 In dictum the Second Circuit has described § 2517(1) and (2)

in a manner consistent wth our reading and the legislative
hi story, focusing on whether the officers gained know edge of the
contents of the intercepted conmunications awfully, rather than on
whet her the interception was | awful

Subsection 1 [of § 2517] permts "any investigative
or law enforcenent officer" who has lawfully
obtained know edge of the contents of any
intercepted comunication to "disclose such
contents to anot her i nvestigative or | aw
enforcement officer to the extent that such
di sclosure is appropriate” in the performance of
their official duties. Subsection 2 authorizes
i nvestigative or | aw enforcenent personnel who have
lawful ly obtained knowl edge of any intercepted
communi cations "to use such contents to the extent
such use is appropriate to the proper perfornmance
of [their] official duties.”

Application of Newsday, Inc., 895 F.2d 74, 76 (2d Cr.) (enphasis
added), cert. denied, 496 U S. 931 (1990). Cf. United States v.
Vest, 813 F.2d 477 (1st Cr. 1987), discussed earlier in part
I1.B.1., where the court held that, pursuant to 8 2515, illegally
intercepted informati on was i nadm ssi bl e as evi dence, even though
t he governnent played no role in the interception.

[Aln invasion of privacy is not over when an
i nterception occurs, but IS conpounded by
di sclosure in court or elsewhere. The inpact of
this second invasion is not |essened by the
circunstance that the disclosing party (here, the
governnent) is nerely the innocent recipient of a
comuni cation illegally intercepted by the guilty
i nterceptor.

ld. at 481. Vest is inapposite; it did not consider or address

di scl osure or use authorized by 8§ 2517(1) or (2). | nst ead, as
noted, it concerned 8 2515 (the statutory exclusionary rule), and
involved a crimnal prosecution for perjury, in which the

gover nnment sought to introduce in evidence a conversation recorded
by a third party without the defendant's know edge. The court
"decline[d] to read into section 2515 an exception permtting the
introduction in evidence of anillegally-intercepted communication
by an innocent recipient thereof". 813 F.2d at 481.

- 40 -



intercepted information.® See also United States v. Ross, 713 F. 2d
389, 392 (8th Cr. 1983) (quoting Roberts v. United States, 445
U S 552, 558 (1980)) ("the limtations Congress placed on the
W I | ful disclosure of wire communi cations in subsection 2511(1)(c)
should not be examned in a vacuum As the Suprenme Court has
enphasi zed, a deeply rooted social obligation' exists for citizens
to report felonies to the authorities").?36

We hol d that, under the uni que facts and circunstances of this
case -- including that the appellees did not participate in or
procure the interception, and obt ai ned know edge of the i ntercepted
communi cations fromthird parties who nade serious charges that an
of ficer was engaged in adm nistrative and crim nal m sconduct --
the appellees' disclosure and use of the information from the

i ntercepted comruni cations, in conducting a prelimnary interna

35 But see Janes G Carr, The Law of El ectronic Surveillance, 8§
7.4(b), at 7-47 (1993) ("use of illegally obtained information
should be limted to [investigation and prosecution of persons who
violate the Act] and not expanded into other investigatory
activities or purposes, despite the suggestion in Senate Report
1097 to the contrary").

36 Cf. Rodgers v. Wod, 910 F.2d 444 (7th Cir. 1990), in which
police officers, executing a search warrant at a buil ding, used the
owner's tel ephone. The owner taped all calls nade on that
t el ephone, including an officer's to a reporter, advising about the
warrant before it was executed (a felony under Wsconsin |aw).
After the owner's | awer disclosed the intercepted contents to the
police departnent's internal affairs division and others, the
officers sued the |awer, and were awarded damages. The Seventh
Circuit rejected a claimto a comon |aw privilege for statenents
to police officers in the course of investigation of crimnal
activity. (Needless to say, 8 2517 was not in issue; the suit was
not agai nst the police.)
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affairs investigation, was authorized by § 2517(1) and (2).3%* W
caution that this holding is narrow, limted to the facts of this
case. It should not be read as underm ning the sal utary purpose of
the Act, or as providing a neans of sidestepping it.

C.

The City's appeal had its genesis when, approximately two
years after this action was filed, Vines, who had been term nated
as Chief of Police, noved to disqualify the Cty Attorney as his
counsel, and requested the appoi ntnent of independent counsel, to
be paid by the Cty. He clainmed a conflict of interest because the
City Attorney was involved in presenting charges which led to
Vi nes' prosecution for m sdeneanor perjury in an unrelated matter.

At a hearing on the notion, Vines stated that he had presented
a claim for danmages to the Cty, related to his discharge, and
intended to file a civil action if the matter was not resolved.
The district court granted the notion, finding that the past
relationship of Vines and the Gty Attorney's office, as it related
to both the perjury charge and Vi nes' damages claim constituted a
sufficient basis for finding a conflict.

The City noved for reconsideration, pointing out that,
subsequent to filing his disqualification notion, Vines was

acquitted of perjury, and asserting that the order to pay

87 Qur holding precludes reaching the appellants' state |aw
clains, which are prem sed on the sane facts and circunstances as
their federal clains. They requested reinstatenent of the state
clains only if the sunmmary judgnent on the federal clains was
reversed
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attorney's fees exceeded the scope of the court's authority. The
court denied the reconsideration notion, stating:
The conflict arises from the Cty Attorney's
attenpt to represent Vines in this action while
si mul taneously taking an adverse position to that
of Vines in a crimnal proceeding, and in Vines'
claim for damages against the Cty. In such a
situation, an attorney's loyalty to the client is
called into question.

We review the rulings only for abuse of discretion.3 See In
re Dresser Industries, Inc., 972 F.2d 540, 542 n.4 (5th Gr. 1992)
(citing In re Gopman, 531 F.2d 262 (5th Cr. 1976)).

The Cty clains first that Vines failed to establish a
conflict of interest. At the conclusion of the hearing, the court
stated that the rel ati onshi ps between Vines and the Gty "certainly
offer the greatest potential for conflict of interest that can be
i magi ned", and held that disqualification was necessary "in order
to ensure that Vines receives effective and inpartial
representation”. The court was well within its discretion.

The Gty asserts next that the district court should not have

reached the issue of attorney's fees. We di sagree. As the

38 In July 1991, our court denied the City's petition for a wit
of mandanus concerning the disqualification order. Although the
parties have not addressed whether that order is final, we note
that a judgnment determning liability for attorney's fees, but not
awardi ng a specified anount of fees, is interlocutory in nature.
See Echols v. Parker, 909 F.2d 795, 798 (5th G r. 1990); Del oach v.
Del chanps, Inc., 897 F.2d 815, 826 (5th Gr. 1990); Hay v. Gty of
I rving, Tex., 893 F.2d 796, 800 (5th G r. 1990). But here, the
City is appealing the disqualification of the Cty Attorney; it
apparently does not contest its paying reasonable attorney's fees
if there is a conflict of interest. In fact, it concedes that
Texas | aw provides a statutory basis for a municipality to enpl oy
outside | egal counsel to defend a | awsuit agai nst an enpl oyee when
thereis aconflict (or potential conflict) of interest between the
muni ci pality and enpl oyee.
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district court noted in its order denying the reconsideration
motion, it did not order the Cty "to pay a certain fee to any
particular attorney, but has only ordered that the Cty will be
responsi bl e for the necessary and reasonabl e fee". This was not an
abuse of discretion.

Finally, the Cty contends, in the alternative, that the
di squalification should apply only to the extent that Vines is sued
in his individual capacity, asserting that a suit against Vines in
his official capacity is a suit against the Cty, and that to
prohibit the City Attorney fromrepresenting Vines in that capacity
effectively denies the Cty its right to represent itself.
Responding to a simlar contention in its order denying
reconsideration, the district court stated that "[t]he obligation
to pay the fees applies to the representation of Vines in both his
i ndi vidual and official capacities”". For obvious reasons, because
the court found a conflict of interest, we do not consider this
ancillary ruling an abuse of discretion.?3°

L1,

For the foregoing reasons, the judgnent and the ruling on

counsel for Vines are

AFFI RVED.

39 W note that, on appeal, and contrary to the concerns
expressed by the Cty, Vines adopted the Cty's brief on the
merits. He briefed only the separate counsel issue.
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