IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8622

UNI TED STATES OF AMERI CA,
Pl aintiff-Appellee

ver sus

ROBERT FRED ALVAREZ,
Def endant - Appel | ant

Appeal for the United States District Court
for the Western District of Texas

(Cct ober 22, 1993)
Before POLITZ, Chief Judge, H G3 NBOTHAM Circuit Judge and
Pl CKERI NG, District Judge.

PI CKERI NG District Judge, for the Court.

Appel I ant Al varez was convicted in the district court bel ow of
being a previously convicted felon in possession of a firearmin
violation of 18 U . S.C. 88 922(g)(1) and 924(e)(1). The district
court inposed a 235 nonth term of inprisonnent, a 5 year term of
supervi sed rel ease, and a $50 speci al assessnent.

Prior to trial, Alvarez filed a notion to suppress a gun
seized froma garnent bag found in the notel roomin which he was

arrest ed. On appeal, Alvarez contends that the district court

erred in finding that he | acked standing to contest seizure of the

District Judge of the Southern District of M ssissippi,
sitting by designation.



garnent bag and denying his notion to suppress.

On May 21, 1991, police officers of the Cty of El Paso,
Texas, obtained a parole violator's warrant for Robert Fred
Alvarez. Prior to that date, Al varez had been spotted driving a
bei ge 1971 Pontiac Station wagon bearing Texas |icense pl ate nunber
668 XGA. That vehicle was found parked in front of Room 116 at the
Al Star Mdtel at Lonmal and and Gateway West in the Cty of El Paso
at approximately 10:00 AM on the norning of May 21 by Oficer
Tal anentes of the El Paso police departnent. Tal anentes checked
the registry for room 116 and found it registered to "Catherine
Janes". Al varez was not registered for any room at the notel
Thereafter, Talamentes, with the assistance of other officers, set
up surveillance of room 116

At approximately 11:15 A M, Alvarez appeared at the open
doorway of room 116. Several mnutes later, with Alvarez stil
standi ng at or near the open doorway, O ficer Tal anentes, Detective
Hol | and, with other units of the El Paso police departnent backing
them up, approached Alvarez and i nfornmed himhe was under arrest.
According to the testinony of Tal anentes at t he suppressi on hearing
and at trial, he approached Al varez at or near the open doorway and
announced, "Police, freeze, you're under arrest!", at which tine
Al varez backed away fromthe door toward the interior of room116.
Tal amentes and Detective Holland then effected the arrest of
Al varez by placing himface down on the bed and handcuffing him

A femal e, Linda Hunble, was also in room 116 at the tine of
the arrest of Alvarez. She was renoved fromthe room and pl aced

under the control of Oficer Wodall. Wodall testified at the



suppression hearing that Hunble told himthe only itens in the room
whi ch bel onged to her were her purse and a | eather jacket and that
everything el se belonged to Alvarez. She was allowed to retrieve
her purse and jacket and then was escorted to the police stationto
give a statenent and then was taken hone.

Anmong the other itenms in room116 was a garnent bag hanging in
an unencl osed closet area near the bathroom and a gym bag and
nunmerous itens of what appeared to be nen's clothing scattered
about. Talanmentes and Holl and testified at the suppression hearing
and at trial that Alvarez stated that he had nothing in the room
t hat everything belonged to his "old | ady", and appeared anxi ous to
| eave the room A police supervisor instructed Holland and
Tal anentes to secure the itens in the room and take them to the
police station. Hol  and noticed a bulge in the garnent bag and
upon cl oser inspection discovered a .38 caliber pistol, which the
indictment later charged Alvarez wth possessing. At the
suppression hearing, Alvarez testified that the garnent bag di d not
belong to him The district judge denied Alvarez's notion to
suppress the pistol as evidence based on Al varez's abandonnent of
the garnment bag and thus his |ack of standing to assert a privacy
interest therein. W affirm

This Crcuit's standard of review for a notion to suppress
based on live testinony at a suppression hearing is to accept the
trial court's factual findings unless <clearly erroneous or

i nfluenced by an incorrect view of the |aw United States v.

Muni z- Mel chor, 894 F.2d 1430 (5th Gr. 1990), cert. denied, 495
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U S 923, 110 S. . 1957, 109 L.Ed.2d 319 (1990)(quoting U.S. V.
Mal danado, 735 F.2d 809, 814 (5th Cr. 1984). The trial court's
conclusions of law on a notion to suppress are revi ewed de novo by

this court. See United States v. Richardson, 943 F.2d 547 (5th

Cr. 1991). "Furthernore, we viewthe evidence in the |ight nost

favorable to the prevailing party."” United States v. Piaget, 915

F.2d 138, 140 (5th G r. 1990)(quoting United States v. Reed, 882

F.2d 147, 149 (5th Cr. 1989)). See also, United States v.

Lanford, 838 F.2d 1351 (5th Gr. 1988). In reviewng a ruling on
a notion to suppress, this Court views the evidence taken at trial
as well as the evidence taken at the suppression hearing. United

States v. Rideau 969 F.2d 1572 (5th Gr. 1992) (en banc).

"Only those persons whose privacy is invaded by a search have
standing to object to it under the exclusionary rule codified in

Rule 41(e), Fed. RCrimP." United States v. Colbert, 474 F. 2d 174,

176 (5th Cr. 1973). "Further, it is settled |law that one has no
standing to conplain of a search or seizure of property he has
voluntarily abandoned.” 1d., (other citations omtted).

It is clear that the abandonnent nust be voluntary and not

i nfl uenced by i nproper police conduct. See, United States v. Beck,

602 F.2d 726 (5th Gr. 1979); United States v. Maryland, 479 F. 2d

566 (5th Cir. 1973); and United States v. Colbert, supra. The

| egal presence of the police for investigatory purposes or pursuit

does not render an abandonnent involuntary. United States V.

Col bert 474 F.2d at 176. Further, a |lawful arrest does not anount

to such conpulsion so as to render an otherwise voluntary
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abandonnent involuntary. United States v. Maryland, 479 F.2d at

568.

To support his argunent that the Court need never reach the
question of standing, Al varez challenges his arrest claimng that
the police had no authority to enter the notel roomto effectuate
the arrest based on only a parole violator's warrant and when they
did so, it violated his legitimte expectation of privacy therein.

See Rakas v. Illinois, 439 U S 128, 99 S.C. 421, 58 L.Ed.2d 387

(1978). See also, Payton v. New York, 445 U S. 573 (1980).
However, the testinony at the suppression hearing and at trial is
clear that Alvarez was at or near the open doorway of room 116
(wthin three feet) when the police arrived, and upon their
announcenent that he was under arrest, he (Al varez) backed into the
room and was handcuffed |ying face down on the bed. Appellant has
not seriously questioned that the parole violator's warrant was
entirely valid. He has only questioned howthe police executed the
war r ant . However, Alvarez' version of the arrest incident is
sinply not supported by the record.

Appellant's reliance on Mnnesota v. dson, 495 U S 91, 110

S.C 1684, 109 L.Ed.2d 85 (1990), which held that an overnight
guest in another person's house has a legitinmate expectation of
privacy therein, is also msplaced. O son dealt wwth a warrantl| ess
arrest of a person, not the seizure of an object which the suspect
had deni ed owmning. The police herein did not enter the notel room
W thout a warrant based on exigent circunstances as clained in

A son. They saw Alvarez in the door, approached himwith a valid
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arrest warrant, and execut ed sane. The arrest was |lawful. Therefore
the voluntariness of Alvarez' abandonnent of the hangi ng cl othes
bag was not tainted by any illegal or inproper act by the police in
executing the arrest warrant.

The facts before the district judge at the suppression hearing
support his conclusion that Alvarez voluntarily abandoned the
hangi ng garnent bag and thus had no standing to object to the
search thereof. The district judge's factual findings were not
clearly erroneous nor did he msapply the | aw

This matter having been decided on the basis of the standing
of Alvarez to object to the search of the garnent bag, the court
does not find it necessary to discuss the appellant's contention
that the search of the garnent bag was not incident to an arrest,
or appellee's contention that the search was a valid inventory
search. These issues are left for another day in an appropriate
setting.

For the foregoing reasons, the judgnent and conviction of the

district court is AFFl RVED



