IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

NO. 92-8478

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus

LYNN KI RSTI N WALLER ROCGERS,
a/ k/a Lynn Wal | er Rogers,

Def endant - Appel | ant.

Appeal fromthe United State district Court for the
Western District of Texas

(August 30, 1993)

Before KING and JOLLY, Circuit Judges, and PARKER!, District
Judge.

Per curiam

Def endant - appel | ant Lynn Kirstin Wal | er Rogers (Rogers) pl eaded
guilty to possession with intent to distribute anphetam ne/
met hanphetam ne in violation 21 U.S.C. 8 841 (a)(1). On appeal she
chal | enges her sentence only, alleging that the district court
erred in finding that over 500 grans of anphet am ne/ nmet hanphet am ne
were attributable to her. Based on our determ nation that the
district court's finding was not clearly erroneous, we affirm

Rogers' sentence.

1 Chi ef Judge of the Eastern District of Texas, sitting by
desi gnati on.



STANDARD CF REVI EW
"A district court's findings about the quantity of drugs
inplicated by the crine are factual findings reviewed under the
‘clearly erroneous' standard.” United States v. Rivera, 898 F.2d
442, 445 (5th Cr. 1990). Under the 'clearly erroneous' standard,
"[1]f the district court's account of the evidence is plausible in
light of the record viewed inits entirety the court of appeal s may
not reverse it even though convinced that had it been sitting as
the trier of fact, it would have wei ghed the evidence differently."
Anderson v. City of Bessener Cty, 470 U S. 564, 574, 105 S. O
1504, 1511, 84 L.Ed.2d 518 (1985).
FACTS

Thirteen people were indicted for alleged offenses related to
t he possession and distribution of anphetam ne/ net hanphet am ne as
a result of an investigation by the Waco Police Departnent and the
Drug Enforcenment Administration from January 1988 through June
1991. M chael Royals was the head of the distribution schene. He
dealt with only four of the other indicted individuals directly,
who in turn sold drugs to an ever w dening and tangl ed system of
drug deal ers. Rogers was one of the four people in the tier bel ow
Royal s, but dealt in |less volune than others at that |evel. She
was i ncarcerated on a state drug conviction from Septenber 1987 to
Cctober 1989, and the governnent alleged that she began buying
drugs from Royals in 1990.

The governnent used forty-four (44) different confidentia

informants (Cls) in the investigation, and over thirty search

warrants were executed. The governnment relied on information



received from seven of those Cls to establish the drug anount
attributable to Rogers. Rogers alleges that the follow ng
information that cane into evidence through the testinony of Waco

Police Oficer Darryl More is not reliable:

Dat e Anpbunt Rogers Possessed Sour ce
1988 or prior to 1/ 2 pound of anphetam ne Cl# 20
Rogers' incarceration

approx. 1/11/89 1/ 2 pound of anphetam ne Cl# 21
Fall 1990 1/ 2 ounce daily for 3-4 Cl# 21

month -- 45 ounces

2/ 15/ 91 1/ 8 ounce of anphetam ne Cl# 12
3/ 21/ 91 9. 25 grans anphet am ne Cl# 12
5/ 22/ 91 1 ounce of anphetam ne Cl# 17

However, Rogers adm tted possessing a maxi nrum of one pound of
anphet am ne, whi ch anpbunt was corroborated by Royals who reported
during his debriefing that he sold Rogers not nore than a pound of
anphet am ne.

DI STRI CT COURT CONCLUSI ON

After Rogers' guilty plea, the U S. Probation Ofice prepared
her Presentence Report, in which the Probation Oficer concl uded
that 2,196.82 grans of anphetam ne were attributable to Rogers.
The Probation Oficer reached this conclusion by adding up the
anounts reportedly w tnessed by various confidential informants,
2.71 grans recovered pursuant to a search warrant, and
approximately one pound (453.6 grans) alleged by co-defendant
M chael Royals during his debriefing. Rogers objected to the

conputation of the drug amount on the grounds that nuch of the



anphetam ne had been double counted and that nuch of the
information relied upon by the Governnent was unreliable. The
district court subtracted the 453.6 grans reported by Royals,
because the Governnent could not establish that the drugs that
Royal s clained he sold to her were not the sane drugs that were
reported by the Cs. The court found that 1700 granms were
attributable to Rogers.
CORROBORATI ON

Pursuant to 8 1Bl1.1 of the Sentencing Cuidelines, the first
step in sentencing one convicted of violating 21 U. S.C. § 841(a)(1)
is to determ ne the base offense | evel provided by 8 2D1.1 of the
Sent enci ng GQui deli nes. Several base offense | evel s are provi ded by
US S G 8§ 2D1.1, depending on the amount of drugs attributable to
the convicted person. The original base | evel offense calcul ated
by the probation office was 28, based on the reconmendation that
2.194 kil ograns of drugs were attributable to Rogers. The district
court's finding that 1700 grans were attri butable to Rogers reduced
the base |l evel offense to 26 (between 500 grans and two kil ograns
of anphet am ne). Rogers' contention is that the court shoul d have
found that no nore than one pound (453.6 grans) of anphetam ne was
attributable to her, resulting in further reduction of the base
| evel offense, and a corresponding decrease in the applicable
gui del i nes.

For sentencing purposes, the district court nmay consider any
rel evant evidence "without regard to its adm ssibility under the

rules of evidence applicable at trial, provided that the



information has sufficient indicia of reliability to support its
probabl e accuracy.” U S.S.G 8 6A1.3. Mre specifically, out-of-
court declarations by an unidentified informant may be consi dered
where there i s good cause for the nondi sclosure of his identity and
there is sufficient corroboration by other neans. U S.S.G § 6Al.3
(citing United States v. Fatico, 579 F.2d 707 (2d Gr. 1978)). See
al so United States v. Young, 981 F.2d 180 (5th Cr. 1993). Rogers
does not challenge, and Moore's testinony supports, the district
court's inplicit finding that there was good cause for
nondi scl osure of the identities of the Cls in this case.

The issue remaining for this court to determne is whether the
i nformati on used to sentence Rogers was grounded in sone i ndicia of
reliability. The "some indicia of reliability" |anguage has been
interpreted by this Court to require that the facts used by the
district court for sentencing purposes be reasonably reliable.
United States v. Shacklett, 921 F.2d 580, 585 (5th Cr. 1991).

Rogers established at the sentencing hearing that it was not
possible for Cls #20 and #21 to have seen her with drugs in her
possession on the dates reported in 1988 and 1989 because she was
i ncarcerated on those dates. |In response, the governnent argues
that, according to More's testinony, Cl #20 specifically stated
that he observed Rogers with the drugs before she went to prison
and that the discrepancy in the dates of CI #21's report is not so
|large as to render the information unreliable, particularly when
the informant, estimating the tinme frame years later, only

approxi mated the date. Further, Rogers conplains that the



governnent offered no specific corroboration of the anounts
reported by the Cls; all that was offered was More's testinony
regarding the general reliability of the Cls and ot her evi dence of
Rogers' drug activity.

In United States v. Young, 981 F.2d 180 (5th Cr. 1993) this
court faced a simlar situation where a defendant presented
evidence that tended to rebut information provided by Cls whose
identity was not disclosed. The governnent provided corroboration
in the form of evidence obtained from their own investigation
concerni ng the defendants' involvenent in drug dealing and the Cl s’
past record of reliability, without specifically corroborating the
drug anmounts reported by the Cs. W noted in Young that the
district court, although faced with a paucity of defendants'
rebuttal testinony, halved the anobunt of drugs reported by the Cl's
to "tak[e] into account wuncertainty and the possibility of
exaggeration." |1d. at 186.

This case presents a closer question than we faced in Young.
The rebuttal testinony here clearly established that at | east sone
portion of the Cl reports were wong. However, the discrepancy
established did not inpact directly on the report of approximtely
forty-five (45) ounces that Cl #21 reported that Rogers sold to a
codefendant in repeated small transactions in the Fall of 1990. 1In
fact, Rogers' own version of the facts corroborated that nost of
her invol venent occurred during this period. Mich |ike Young, the
extensi ve governnent investigation in this case corroborated nmany

of the other details of the drug distribution schene, but did not



establish the anobunt of drugs attributable to Rogers except through
the challenged CI reports. W find that on the record, viewed in
its entirety, sufficient indicia of reliability acconpanied the
Cls' reports that the district court was justified in relying on
themto determne the quantity of drugs with which Rogers had been
associ ated wi thout corroboration of the specific anounts all eged.
See also United States v. Wndham 991 F. 2d 181 (Fifth Cr. 1993).
DUPLI CATI ON OF DRUG AMOUNT
Rogers argues that the anobunt of drugs reported by the C's
duplicated the anpbunt reported by Royals. The district court
recogni zed that danger and subtracted the anmount Royals reported
from the total. Rogers suggests, wthout authority, since the
governnent did not present evidence of any drug source other than
Royal s, the court should have believed Royals instead of the C's
because he is a known person who is subject to cross exam nati on.
Rogers also argues that the various Cls could have reported the
possession of the sane quantity of drugs nore than once. These
specul ations do not support a holding that the lower court's
finding was clearly erroneous.
RELEVANT CONDUCT
Finally, Rogers argues that the district court erred in
considering the drug quantities reported by Cls #20 and #21 prior
to 1988, because "in the unlikely event" they did see Rogers with
drugs, such conduct woul d be outside the scope of rel evant conduct
for the offense of conviction. |In effect, Rogers argues that the

conduct had to occur, if it occurred at all, before 1988, and t hat



pre-1988 drug sales were not part of the conspiracy alleged in the
i ndi ct nent . She also conplains that the district court nmade no
finding as to whether the conspiracy existed in 1987.

When cal culating quantities of drugs upon which to base a
sentence, quantities not specified in the indictnent, if part of
the same schene, course of conduct, or plan, my be used to
determ ne the base offense |evel. Young, 981 F.2d at 185. The
Presentence Report (PSR) concluded that the conduct in question
constituted relevant conduct. Wiile Rogers objected to the
i nclusion of the pre-1988 quantities, she offered no evi dence that
they were not part of the sane course of conduct. The district
court was therefore free to adopt the PSR wi t hout further inquiry.
United States v. Rodriguez, 897 F.2d 1324, 1327-28 (5th G r. 1990)
(Where defendant disputes facts stated in the PSR, but presents no
rebuttal evidence, the district court has discretion to adopt the
PSR s facts without nore specific inquiry or explanation, provided
that those facts had an adequate evidentiary basis.)

CONCLUSI ON
We cannot say that based on all of the evidence avail able for
consideration that the district court's determnation that 1700
grans of anphetamne were attributable to Rogers was clearly
erroneous.

We AFFI RM



