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Summary Cal endar

HANSON J. BROUSSARD
RHONDA J. BROUSSARD,

Pl ai ntiffs-Appellants,

VERSUS

UNI TED STATES OF AMERI CA,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Western District of Texas

(March 24, 1993)

Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM

Hanson and Rhonda Broussard sued the United States under the
Federal Tort Clains Act (FTCA),! alleging that the death of their
son, Jermaine resulted fromthe negligent treatnent that he
received at mlitary hospital. The district court granted
partial summary judgnment for the United States on the issue of

FTCA liability for the action of an independent contractor

1 28 U.S.C. 88 2671-2680.



physician. After a full trial on the remaining issues the
district court determned that Jernaine's injuries were so severe
t hat nothing could have been done for himthat woul d have saved
his |life, and granted judgnent for the United States. The court
al so held that the Broussards failed to prove that anyone ot her
than the independent contractor physician was negligent. Finding
no error that warrants reversal, we affirm
I
FACTS AND PROCEEDI NGS

On June 22, 1989, three year old Jermaine Broussard was with
his nother visiting friends at Fort Pol k, Louisiana. Wen
Jermai ne went to retrieve a toy froma nei ghbor's driveway, he
was run over by the neighbor's vehicle. The neighbor was a nedic
who i medi ately started CPR when he found that Jermaine did not
have a pulse. Jernmaine was transported by anbul ance to an Arny
hospital (the Hospital). Before Jernmaine arrived at the
Hospital, his pulse was restored, lost, then restored again. He
had a pul se and was breathing on his own when he arrived at the
energency room

The anbul ance was net at the Hospital by an energency room
physician (the EER Physician). He ordered a series of tests for
Jermai ne, but del ayed sone forty-five mnutes before calling for
a pediatrician and general surgeon. The pediatrician arrived at
the Hospital twenty mnutes after he was called. He diagnosed
Jermai ne as suffering froma closed head injury and ordered

hel i copter transport to another hospital that was better equipped



for neurol ogical support. But before he could be transported,
Jermai ne's condition worsened and he di ed.

Jermai ne's cause of death was initially reported as cl osed
head trauma. An autopsy was perforned six days |ater on June 28,
1989. The autopsy report, which was issued the next day,
reveal ed that Jernmai ne had suffered a torn thoracic aorta, and
reported the cause of death as severe closed-chest injuries. The
torn aorta had never been di agnosed by the Hospital energency
room personnel .

After exhausting their admnistrative renedies, the
Broussards filed the instant suit on March 21, 1991, seventeen
mont hs after Jermaine's death. The conplaint alleged that his
deat h was caused by "various acts and om ssions of negligence on
the part of defendant's agents, servants, and enpl oyees." The
United States was served on April 17, 1991 and filed its answer
on June 17, 1991.

On Decenber 23, 1991, the United States noved for summary
j udgnent on the grounds that the Broussards apparently were
relying solely on the acts of the EER Physician in this
negl i gence action, but that he was an i ndependent contractor, a
class of actors that is excepted fromthe FTCA s wai ver of
sovereign imunity. This was the first tinme that the United
States expressly clained that the E.R Physician was an
i ndependent contractor for whose actions the United States was
not liable. The original answer of the United States had only

obl i quely suggested such a claimwhen it stated: "Defendant



deni es any negligent act or omssion on its part."

The United States supported its notion with a copy of the
contract between the governnent and Energency Medical Services
Associ ates (EMSA). This contract provided that:

It is expressly agreed and understood that the

pr of essi onal services rendered by the contractor are

rendered in its capacity as an independent contractor.

The Governnent retains no control over the professional

aspects of the services rendered by the Contractor,

i ncl udi ng by exanple Contractors nedi cal judgenent

[sic], diagnosis or specific nedical treatnent.

Contractor shall be solely liable for any liability

produci ng acts or omssions by it or its enployees or

agents.

The contract also required EMSA to carry liability insurance of
not | ess than $1, 000, 000 per occurrence, and to indemify the
United States against all clains caused or contributed to by EMSA
enpl oyees. The E. R Physician was enpl oyed and paid by EMSA

The United States had no role in hiring himor in his direct
supervi si on

The district court granted partial summary judgnent for the
United States in so far as any negligence of the E.R Physician
was concerned, finding that he was an i ndependent contractor.
The district court refused to grant total summary judgnent,
however, concluding that a material fact issue existed whether
t he negligence of any non-independent contractor personnel at the
Hospital nay have caused Jernmai ne's deat h.

The case was tried to the court without a jury, and at the
conclusion of the trial the court rendered a judgnent that the
Broussards "take nothing." In its Findings of Fact and

Concl usions of Law, the district court denied the Broussards
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nmotion to reconsider its previous grant of partial summary
judgnent. The court also stated that it accepted the testinony
of a defense expert witness that "Jernmaine Broussard's injuries
were so severe and extensive that nothing could have been done
for himthat would have saved his life," and that the Broussards
"failed to prove by a preponderance of the evidence that anyone,
other than [the E.R Physician], commtted any act of negligence
in the care and treatnent of Jermaine Broussard." The Broussards
timely appeal ed.
|1
ANALYSI S

The Broussards assign four points of error in the instant
appeal : 1) The governnent is responsible for the EER Physician's
negli gence; 2) the governnent is estopped from asserting the
i ndependent contractor defense; 3) plaintiffs have established a
cause of action pursuant to Louisiana's Loss of Chance doctri ne;
and 4) other Hospital personnel were negligent in their treatnent
of Jermaine. W discuss these issues seriatim

A. | ndependent Contractor Physici an

"It is elenentary that [t]he United States, as sovereign
is imune fromsuits save as it consents to be sued . . . and the
terms of its consent to be sued in any court define that court's
jurisdiction to entertain the suit.'"2 The United States has

statutorily consented to suits pursuant to the terns of the

2 United States v. Mtchell, 445 U.S. 535, 538 (1980)
(quoting United States v. Sherwood, 312 U S. 584, 586 (1941)).
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Federal Tort Clains Act.® This consent to be sued, though, does
not extend to the acts of independent contractors.*

The Supreme Court has noted that Congress left the courts
free to define the term"contractor."® A critical factor in
identifying a contractor "is the power of the Federal Governnent
“to control the detail ed physical perfornmance of the
contractor."'"®

The Broussards characterize the Suprene Court's test for
i ndependent contractor status as a "strict control"” test, in
whi ch control over the detail ed physical performance is the sole
consideration. They argue that the district court should not
have relied on the strict control test: As physicians have an
ethical obligation of independence, they can never be subject to
such a degree of control; therefore, under such a restrictive
test they will al nost always be found to be independent
contractors.

The Broussards do not state what the test for an i ndependent
contractor physician should be, but they inply that it should be

sone formof nodified control test. They rely on one case each

28 U.S.C. 88 2671-2680.

4 See 28 U S.C. 8§ 2671; United States v. Ol eans, 425
U S 807 (1976); Loque v. United States, 412 U S. 521 (1973).

5> Logue, 412 U.S. at 528.

6 Oleans, 425 U.S. at 814 (quoting Logue, 412 U. S. at
528); see also, Logue, 412 U. S. at 527 ("[T]he distinction
bet ween the servant or agent rel ationship and that of i ndependent
contractor turn[s] on the absence of authority in the principal
to control the physical conduct of the contractor in perfornmance
of the contract.")




fromthe Seventh and Tenth G rcuits as suggesting the

appropri ateness of such a test.’” But we do not read these cases
as supporting the establishnment of any radically different test
for determ ning when professionals are independent contractors.

In Quilico v. Kaplan,® the plaintiffs sought to establish

t hat the defendant physicians))who were tenporary enpl oyees of
the Veterans Adm ni stration))were i ndependent contractors rather

t han enpl oyees who woul d be statutorily inmune from personal
liability. 1In order to establish that the physicians were

i ndependent contractors, the plaintiffs urged the court to follow
the strict control test to determ ne the physicians' status. The
Seventh Circuit acknow edged that under the strict control test,

t he physicians woul d not be enpl oyees, but neither would any

ot her physician enpl oyed by the Veterans Adm nistration

regardl ess of the pernmanency or terns of their enploynent.® The
Quilico court found that such a result would conflict with
Congress's intent in statutorily providing imunity for
physi ci ans enpl oyed both permanently and tenporarily by the
Veterans Admi nistration.® The court consequently rejected the

strict control test for purposes of the determ ning the scope of

" Quilico v. Kaplan, 749 F.2d 480, 483-84 (7th Gr.
1984); Lurch v. United States, 719 F.2d 333, 337 (10th G
1983), cert. denied, 466 U S. 927 (1984).

8 749 F.2d 480 (7th G r. 1984).
°1d. at 485.
0 1d. at 487.



i munity for Veterans Adm nistration physicians, ! and instead

relied on the relevant statutory definition of enployees who were
to be i munized fromliability.?*?

In Lurch v. United States,® the Tenth Crcuit questioned

the use of a strict control test in determ ning whether a
physician is an independent contractor.* The plaintiff in Lurch
argued that the court should adopt a nodified control test in

whi ch the "areas of nedical service that are susceptible to
supervi sion and control should be considered in determining if a
physician is a federal enployee."! The Lurch court found that

it need not decide that issue, however, because the contractual
arrangenent and its application to the physician clearly
established that he was not in an enpl oyer-enpl oyee rel ati onship

with the United States. 6

11

d. at 485.

d

13719 F.2d 333 (10th Cir. 1983), cert. denied, 466
U S. 927 (1984).

12

at 487.

¥4 1d. at 337.
15 1d. at 337.

6 1d. at 337-38. The facts of this aspect of Lurch
closely parallel those of the instant case. Although the doctor
in Lurch worked in a Veterans Adm nistration hospital, he was
actually enpl oyed by a nedical school which in turn contracted to

provi de physicians to the hospital. The contract between the
medi cal school and the hospital specified that: 1) The nedi cal
school had the discretion to choose the physicians to fulfill its

obligations; 2) the parties stipulated that the physicians

provi ded under the contract would not be consi dered VA enpl oyees
for any purposes; and 3) the nedical school assuned ful
responsibility for providing worknmen's conpensati on, insurance
and simlar benefits for the physicians. 1d. at 338.
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Apart fromthe fact that the Seventh and Tenth Crcuits have
inplicitly disapproved of a rigid control test for determ ning
when a given professional is a governnent enployee, we are not
certain that such an inflexible test has ever been mandated by
the Supreme Court. As those two circuits (and the Broussards)
have noted, if such an absolute strict control test were
mandat ed, no professional who is required by a code of ethics to
exerci se professional judgnent could ever be considered an
enpl oyee of the United States for FTCA purposes.

We believe that a nore significant observation is that, even
t hough control of the detail ed physical performance of the actor
may be the nost critical factor in identifying an enployee, it is
not necessarily the only factor. "A critical elenent in
di stingui shing an agency froma contractor is the power of the
Federal Governnment "to control the detail ed physical perfornmance
of the contractor.'"' |n seeking to distinguish between an
enpl oyee and an i ndependent contractor, the Suprene Court in

Logue v. United States®® relied on § 2 of the Restatenent

(Second) of Agency.! That section defines an independent
contractor as "a person who contracts with another to do

sonething for himbut who is not controlled by the other nor

7 Orleans, 425 U. S. at 814 (quoting Logue, 412 U. S.
521, 528) (enphasis added).

18 412 U.S. 521 (1973).
19 |d. at 527.



subject to the other's right to control with respect to his

physi cal conduct in the performance of the undertaking."?° The
coments to this section expand on this definition: "Although for
brevity the definitions in this Section refer only to the control
or right to control the physical conduct of the servant, there
are many factors which are considered by the courts in defining
the relation."?!

W find the present situation to be analogous to that in
Lurch: W need not define the outer limts of the test to
determ ne when a physician is an i ndependent contractor because
"on the undisputed facts here, the contractual arrangenent itself
and its application placed [the E.R Physician] outside of the
paraneters of an enpl oyer-enpl oyee relationship with the
Governnent."?2  Unquestionably, the United States did not have a
tradi tional enployer-enployee relationship wwth him He was
neither hired nor paid by the United States. Instead, the United
States had a contract with EMSA to provide the services of
physicians to staff the Hospital's energency room Under the
terms of this contract, EMSA assuned full liability for the acts
or om ssions of its enployees, agreed to indemify the United
States against all clains caused or contributed to by its
enpl oyees, and agreed to carry liability insurance for its

enpl oyees. The United States was only obligated to pay a

20 Rest atenment (Second) of Agency § 2.
2 |d. cnt. a.
22 Lurch, 719 F.2d at 337-38.
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contract price to EMSA;, EMSA in turn was responsi ble for
conpensati ng the physician or physicians whose services it
provided to the Hospital. Even though the contract did not
expressly obligate EMSA to control and supervise the physicians
whose services it supplied, the agreenent did specify that EMSA
was to provide those professional services as an i ndependent
contractor and that the United States would retain no control
over those professional services. Under any reasonable test for
di stingui shing an enpl oyee from an i ndependent contractor, EMSA
woul d be defined as an i ndependent contractor of the governnent
and the E.R Physician would be defined either as an enpl oyee of
EMSA or its independent contractor. Either way, he cones within
t he i ndependent contractor exception to the FTCA s wai ver of
sovereign immunity so the United States cannot be held |iable for
hi s negligence.
B. Est oppel

The Broussards next argue that the E. R Physician's status
as an i ndependent contractor is an affirmative defense, and that
the United States waived that affirmative defense when it did not
plead it until after the prescriptive period (statute of
limtations) for a negligence action against the doctor had run.

The governnent counters that under the FTCA i ndependent
contractor status is not an affirmative defense but a fundanenta
jurisdictional defect that nay be asserted at any tinme. The
governnment further insists that even if it were theoretically

possible for the United States to be estopped from asserting the

11



E. R Physician's independent contractor status, the present facts
woul d not support such an estoppel: The United States did not
engage in affirmative msconduct; and its failure to raise the
i ndependent contractor issue earlier did not prejudice the
Br oussards.

We again turn to the Suprene Court for guidance: "It is
el enentary that "[t]he United States, as sovereign, is inmmune
fromsuits save as it consents to be sued . . . and the terns of
its consent to be sued in any court define that court's

jurisdiction to entertain the suit.'"2 The United States has

consented to suits pursuant to the terns of the Federal Tort
Clains Act, but this consent is limted by those terns.? "Were
no such consent exists, a district court has no jurisdiction to
entertain a suit against the United States."?® "[T]he District

Court is vested with authority to inquire at any tine whether

the[] conditions [to the exercise of its jurisdiction] have been
rT'et . " 26

As the governnment asserts, even if we were to assune for the
sake of argunent that the United States could be estopped from

asserting a person's independent contractor status, such an

2 United States v. Mtchell, 445 U. S. 535, 538 (1980)
(quoting United States v. Sherwood, 312 U. S. 584, 586 (1941))
(enphasi s added).

24 28 U S.C. 88 2671-2680; Oleans, 425 U.S. at 813.

% Stanley v. Central Intelligence Agency, 639 F.2d
1146, 1156 (5th Gr. Unit B, March 1981).

26 McNutt v. General Mtors Acceptance Corp., 298 U. S.
178, 189 (1936) (enphasis added).
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estoppel would not lie in the instant case. At a mninmum the
gover nnent woul d have to engage in affirmati ve m sconduct before
it could be estopped, and even then affirmative m sconduct may
not be sufficient.?” The district court found that the
governnent did not engage in affirmative m sconduct, and we
cannot state that this finding was clearly erroneous.

Addi tionally, the Broussards did not suffer any prejudice as
a result of the timng of the governnent's assertion of the
doctor's status. Jermaine died on June 22, 1989. The Broussards
did not file the present suit against the United States until
March 21, 1991, seventeen nonths after Jermaine's death. The
Broussards' suit against the United States was based on
negligence. The FTCA is subject to a two year statute of
[imtations.?® The Broussards' suit was within this statute of
l[imtations, but they would not have the benefit of the FTCA's
conparatively generous statute of [imtations if they had el ected
to sue the E.R Physician personally for negligence.

Under Louisiana law, "[d]elictual actions are subject to a
i berative prescription of one year. This prescription conmences
to run fromthe day injury or danage is sustained."?®
Consequent |y, any negligence action against the E.R Physician
had prescribed | ong before the Broussards filed their suit

agai nst the governnent. Even if the governnent had pl eaded that

27 ].N.S. v. Mranda, 459 U S. 14 (1982).

28 28 U.S.C. § 2401.
2% La. Cv. Code art. 3492.
13



t he doctor was an independent contractor the very day that the
Broussards filed their conplaint, their negligence cause of
action against the E.R Physician would have al ready been subject
to a valid exception of prescription.

We note didactically that, as a general rule, whenever the
United States has not waived its sovereign imunity, the district
court should dismss the conplaint for want of subject matter
jurisdiction rather than dism ssing by granting a notion for
sunmary judgnent.®® This would allow the plaintiff an
opportunity to anend his conplaint so as to cure the
jurisdictional defect, assuming he is able to do so.3 The
district court here granted the governnent's notion for summary
j udgnment (which was grounded in the governnent's |ack of consent
to be sued) to the extent that the Broussards sought to hold the
governnent |iable for the negligence of the E.R Physician, but
refused to grant sunmmary judgnent on the issue of any other
person's all eged negligence. Al though the district court may
have m sl abeled its disposition of this notion, no reversible
error was suffered as a result. The order neither disposed of
t he Broussards' entire cause of action nor barred them from
anendi ng their conplaint (which in this case appears to have been
unnecessary).

C. Loss of Chance

The Loui siana Suprene Court has described that state's |oss

% Stanley, 639 F.2d at 1159.
3 |1d. at 1159-60.
14



of chance doctrine as foll ows:

The nedi cal mal practice plaintiff does not have the
unr easonabl e burden of proving that the patient would
have lived if the defendant had not been negligent.
However, the plaintiff does have the burden of
establishing by a preponderance of the evidence that

t he defendant's conduct denied the patient a chance of
survival . *

The Broussards conplain that the district court erroneously found
that "nothing could have been done for [Jernaine] that would have
saved his life." |In support of this argunent, they cite the
opinions of their two expert physician wtnesses that Jernaine
had a chance of survival if he had been properly diagnosed and
treated.

The determ nation of whether the defendant's conduct denied
the patient a chance of survival is a causation issue, and
"[c]ausation is a question of fact."* "Findings of fact,
whet her based on oral or docunentary evidence, shall not be set
aside unless clearly erroneous, and due regard shall be given to
the opportunity of the trial court to judge the credibility of
the witnesses."* Under the clearly erroneous standard, we nay
not reverse the district court's findings of fact unless the

review of the rel evant evidence |leaves us with "the definite and

2. Smith v. Louisiana, 523 So. 2d 815, 822 (La. 1988)
(second enphasis added); Hastings v. Baton Rouge General Hosp.
498 So. 2d 713 (La. 1986).

3 Smith, 523 So. 2d at 822; see Urbach v. United
States, 869 F.2d 829, 831 (5th Cr. 1989).

% Fed. R Cv. P. 52(a); Anderson v. Bessener Cty,
470 U. S. 564, 573 (1985).
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firmconviction that a m stake has been comitted. "3®

Inits findings of fact, the district court stated: "The
court accepts the testinony of Dr. WIlliam Dal sey that Jernai ne
Broussard's injuries were so severe and so extensive that nothing
coul d have been done for himthat would have saved his life."
The district court made no nention of the contrary opinions of
the Broussards' expert witnesses. @Gving due regard for the
opportunity of the district court to judge the credibility of the
W t nesses, we cannot say that the district court's finding on
this fact issue is clearly erroneous.

D. O her Hospital Personnel

The Broussards attack the district court's finding that they
"failed to prove by a preponderance of the evidence that anyone,
other than [the E.R Physician], commtted any act of negligence
in the care and treatnent of Jermaine Broussard." Even if we
wer e convi nced that sonmeone other than that doctor was negligent
toward Jernai ne, the Broussards cannot prevail in this negligence
suit. Negligent conduct that does not cause injury is not
actionable.®* The district court found unerringly that Jernmine
woul d have di ed regardl ess of any course of treatnment he m ght
have received. As the Broussards failed to establish
causation))an essential elenent of their cause of action))we need

not address the other elenents of their negligence claim

35 United States v. United States Gypsum Co., 333 U. S.
364, 395 (1948).

36 See La. Civ. Code. art. 2315; Sibley v. Board of
Supervi sors, 477 So. 2d 1094, 1099 (La. 1985).

16



1]
CONCLUSI ON

The United States is immune fromsuits except to the extant
it consents to be sued. The Federal Tort Clains Act is a
statutory waiver of that immunity, but it is alimted waiver.
One express statutory limtation is the independent contractor
exception. As the E.R Physician was an i ndependent contractor,
hi s conduct canme within that exception to the FTCA's limted
wai ver of sovereign inmmunity. Wthout the United States's
consent to be sued, the district court was without jurisdiction
to enter a judgnent against it for the EER Physician's alleged
negligence. Accordingly, the district court properly refused to
consi der that aspect of the Broussards' claim

The district court did not clearly err in finding that
Jermai ne woul d have di ed regardl ess of how conpetently he m ght
have been di agnosed and how pronptly he m ght have treated. It
foll ows inescapably then that negligence on the part of that
physi ci an or anyone el se could not have caused the child's death.
As causation is an essential elenent of a negligence cause of
action, and as the Broussards have failed to establish any
causation other than the fatal autonobile injury, their
negligence claimtoo nust fail. For the foregoing reasons, the
district court's judgnent for the United States is

AFFI RVED.
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