IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8396

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
KEl TH ALLEN FORD
Def endant - Appel | ant.

Appeal fromthe United States District Court for
the Western District of Texas

(July 12, 1993)
Bef ore REAVLEY, KING and GARWOOD, Circuit Judges.
REAVLEY, Circuit Judge:

This is anot her appeal of the application of the sentencing
gui del i nes.

Keith Allen Ford fatally shot Joe Cof fman when the | atter
showed up at a nutual friend s house with a gun, "looking for"
Ford. Ford, who had previously been convicted of four controlled
subst ances offenses, pled guilty to one count of possession of a
firearmby a convicted felon. 18 U S.C. § 924(e). Ford was
sentenced to 400 nonths inprisonnent and five years supervised
rel ease, based in part on the district court's characterization
of his possession of a firearmas a "crinme of violence" for

purposes of U S. S.G § 4Bl1.1.



On prior appeal, this court held that the district court
erred by characterizing Ford' s possession of a firearmas a
"crime of violence" for purposes of conputing his base offense
| evel , and vacated and remanded the case for resentencing. On
remand, the district court determ ned that Ford's base offense
|l evel was 34 (not 37, as it had previously determned). U S S G
8§ 4B1.4(b)(3)(A). Conbined with his crimnal history category
VI, this yielded a guideline inprisonnment range of 262 to 327
months. After upwardly departing on the grounds that (1) Coffman
was killed by the firearmin Ford's possession, and (2) Ford's
crimnal history category underrepresented his actual crimna
behavi or and recidivism?! the district court sentenced Ford to
360 nonths inprisonnent, plus five years supervised rel ease.
Ford appeals the district court's sentencing on remand. W
affirm

| . DI SCUSSI ON

Ford' s sentence nust be upheld unless it was inposed in
violation of the law, resulted froman incorrect application of
the sentenci ng guidelines, or is unreasonable and outside the
range of the applicable guidelines. 18 U S.C. 8§ 3742(f); United
States v. Garcia, 962 F.2d 479, 480-81 (5th Cr.), cert. denied,
113 S. C. 293 (1992). Interpretation of the guidelines is a
question of law, subject to de novo review (Garcia, 962 F.2d at

481. Factual findings nade in the course of applying the

! The district court determ ned that Ford's crim nal
hi story score was 20. Crimnal Hi story Category VI includes al
crimnal history scores of 13 or above. U S S. G ch. 5 table A
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gui delines are subject to reviewonly for "clear error." 18
US C 8§ 3742(e); Garcia, 962 F.2d at 481.
A FORD' s BASE OFFENSE LEVEL.

Section 4Bl.4(b)(3) provides that:

The offense level for an arnmed career crimnal is the

greate[r] of:

(A) 34, if the defendant used or possessed the firearm or
amuni tion in connection with a crinme of violence or
control | ed substance offense, as defined in 8 4B1.2(1),
or if the firearm possessed by the defendant was of a
type described in 26 U S.C. 8§ 5845(a); or

(B) 33, otherw se.

On remand, the district court determ ned that Ford' s base of fense
| evel , under 8 4B1.4(b)(3)(A), was 34 because he had possessed
the firearm"in connection with a crine of violence." Id. This
determ nation was in accord with dicta in our prior panel's
opi ni on.

Ford chal |l enges this determ nation, based upon U S.S. G 8§
4Bl1. 2 (Definitions of Ternms Used in Section 4Bl1.1) Application
Note 2, which reads, in part:

The term "crinme of violence" does not include the

of fense of unlawful possession of a firearmby a felon.

Where the instant offense is the unlawful possession of

a firearmby a felon . . . and . . . the defendant is

sentenced under the provisions of 18 U S.C. 8§ 924(e),

8§ 4B1.4 (Armed Career Criminal) wll apply.

Ford argues that our prior holding that his charged conduct did
not constitute a "crime of violence," coupled the fact that there
were no controlled substances nor § 5845(a) firearns invol ved,
requires a finding that his base offense level is 33, as provided

by § 4Bl.4(b)(3)(B).



We disagree. While 8 4B1.1 explicitly cal cul ates the base
of fense | evel based on "the instant offense of conviction," §
4Bl. 4(b) (3) does not. The |language used in the latter section is
“if the defendant used . . . the firearm. . . in connection wth
a crine of violence . . ." (enphasis added). Here, while Ford's
"instant offense of conviction" -- possession of a firearmby a
felon -- did not constitute a "crinme of violence" for purposes of
8 4B1.1, his possession of the Mdssberg shotgun was certainly "in
connection with a crinme of violence" -- to wit, the fatal
shooting of Joe Coffman. Therefore, we hold that the district
court properly applied U S.S.G 8§ 4B1.4(b)(3)(A) and correctly
cal cul ated Ford's base offense | evel at 34.

B. FORD' s CRIM NAL Hi STORY SCORE.

This court wll review de novo the district court's finding
that Ford's prior convictions were unrelated. See Garcia, 962
F.2d at 481; see also United States v. Lopez, 961 F.2d 384, 385
(2d Cr. 1992); United States v. Houser, 929 F.2d 1369, 1373 (9th
Cir. 1990).

The PSR and the district court both determ ned that Ford had
a crimnal history score of 20, placing himwell above the
m ni mum score for Category VI, the highest possible category.

Twel ve of the 20 points thus assessed were a result of the
district court treating four prior state-court nethanphetam ne
delivery convictions as "[p]rior sentences inposed in unrel ated

cases," |d. 8 4Al.2(a)(2), for purposes of 8§ 4Al.1(a).



Section 4Al.2(a)(2) provides: "Prior sentences inposed in
unrel ated cases are to be counted separately. Prior sentences
inposed in related cases are to be treated as one sentence for
pur poses of 8§ 4Al.1(a), (b), and (c)." The official commentary
to 8 4A1.2 states:

Prior sentences are not considered related if they were

for offenses that were separated by an intervening

arrest (i.e., the defendant is arrested for the first

of fense prior to commtting the second of fense).

O herwi se, prior sentences are considered related if

they resulted fromoffenses that (1) occurred on the

sane occasion, (2) were part of a single conmmobn schene

or plan, or (3) were consolidated for trial or

sent enci ng.

US. S.G 8§ 4A1.2 app. note 3.

Ford argues that his four prior state-court nethanphetam ne
delivery convictions should be considered "rel ated" for purposes
of 88 1B1.3 and 4Al.2(a) & n.3. Based upon Garcia, supra, we
di sagr ee.

In Garcia, this court considered the "rel atedness" of two
prior state-court convictions. There, both convictions were for
separate instances of heroin delivery over a nine-day period "in
the same vicinity." In addition, the two indictnments had
consecutive nunbers and were filed on the sane day, the sane
attorney represented Garcia in both causes, the causes were heard
in the sanme court at the sanme tinme, the plea agreenents for each
cause referred to the other, and the ten-year sentences for each
conviction were concurrent. This court found little merit to
Garcia's argunent that the transactions were part of a "common

schene or plan":



Al t hough the facts surroundi ng the cases may be
simlar, simlar crines are not necessarily rel ated
crimes.

Garcia executed two distinct, separate deliveries
of heroin. Although the crines may have been
tenporally and geographically alike, they were not part
of a common schene or plan

962 F.2d at 482 (citations omtted). As for Garcia's argunents

that the two convictions were "rel ated" because they were

"consolidated for trial and sentencing,” this court concluded:
This court has already rejected the proposition that
cases nust be considered consolidated sinply because

two convictions have concurrent sentences. Likew se,

we also rejected the notion that sentencing on two

di stinct cases on the sane day necessitates a finding
that they are consoli dated.

Al t hough the concurrent sentences and sentencing
on the sane day are factors to consider when eval uati ng
whet her cases are consolidated, we see |little reason
automatically to consider cases to be consolidated

where state lawis to the contrary. Instead, a
district court nust determine for itself whether the
crimes in fact were related. . . . [T]he evidence does

not establish that the state cases were consol i dated

for trial or sentencing. The state did not nove to

consolidate the cases; and the state court treated the

two convictions separately, entering separate

sentences, judgnents and pl ea agreenents.

ld. at 482-83 (citations and footnote omtted).

Garci a di sposes of nobst of Ford's conplaints. And, to the
extent that Ford's situation in distinguishable fromthat in
Garcia, that distinction is not significant enough to find that
the prior convictions were "related." Wile all four of Ford's
charges arose fromsales to the sane undercover officer during a
si x-day period, whereas Garcia nade two sales to two different
officers over a nine-day period, and two of Ford's four sales

occurred on the sane date and at the same notel, whereas Garcia's
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sal es occurred in distinct |ocations, these are distinctions

wi thout a difference. Each sale was a separate transaction,
separated by hours, if not days. The fact that the buyer was the
sane did not nake the sales "related" any nore than if Ford nade
four separate trips to the sane H E. B. in one week to buy
groceries -- there was no common schene or plan, sinply

conveni ence and experience.

C. PROPRI ETY OF THE DI STRICT COURT' S UPWARD DEPARTURE

The sentencing court may i npose sentences outside the range
establ i shed by the sentencing guidelines in cases presenting
"aggravating or mtigating circunstance[s] of a kind, or to a
degree, not adequately taken into consideration by the Sentencing
Commi ssion in fornmulating the guidelines that should result in a
sentence different fromthat described.” 18 U S.C. § 3553;
US S G 85K2.0; United States v. Fitzhugh, 984 F.2d 143, 147
(5th Gr. 1993). The district court nust state on the record its
reasons for departure fromthe guideline range. Fitzhugh, 984
F.2d at 147 (citing 18 U.S.C. 8 3553(c)). And any such departure
nmust be reasonable. 1d.

The district court departed upward fromthe guideline range
of 262-327 nonths to i npose a sentence of 360 nonths, based upon
the facts that (1) Coffman's death "resulted from|[ Ford' s]

i nvol venent in the offense,” and (2) Ford's "Crimnal Hi story
Category VI under-represents his crimnal behavior and recidivism
to crimnal involvenent."

1. Upwar d Departure Based Upon Resulting Deat h.



Section 5K2.1 provides that "[i]f death resulted, the court
may i ncrease the sentence above the authorized guideline range"
(enphasis added). W find no abuse of discretion in the district
court's decision to do so.

2. Upwar d Departure Based Upon Prior Crimnal History.

Section 4Al.3 provides, in part, that the sentencing court
may consi der an upward departure:

[i]f reliable information indicates that the crim nal

hi story category does not adequately reflect the

seriousness of the defendant's past crimnal conduct or

the likelihood that the defendant will conmt other

crimes . . . . [or] . . . . that the defendant's

crimnal history was significantly nore serious than

that of nost defendants in the sanme crimnal history

category .

Section 5K2.0 further counsels:

. [Tl he court may depart fromthe guidelines,

even t hough the reason for departure is taken into

consideration in the guidelines (e.g., as a specific

of fense characteristic or other adjustnent), if the

court determnes that . . . the guideline |evel

attached to that factor is inadequate.

(enphasi s added).

The district court determned that Ford's CGrimnal History
Category VI underrepresented his crimnal history and propensity
for future violations. Ford's crimnal history score of 20 is
hi gher than the m nimum score of 13 for Category VI, though it is
by no neans exaggerated. Conpare Fitzhugh, 984 F.2d at 147
(crimnal history score of 57).

The base offense |evel for unlawful firearm possession is
12. U S.S.G 8§ 2K2.1(a)(7). The base offense level for a

convicted felon in (unlawful) possession of a firearmis 20. Id.



8§ 2K2.1(a)(4). The m nimum base offense |l evel for an "arned
career crimnal" is 33. 1d. 8§ 4Bl1.4(b)(3)(B). Cdearly, the
gui delines incorporate Ford's crimnal history into the
cal cul ation of the base offense level. Ford's crimnal history
i's again incorporated when his sentencing range is cal cul ated
using Crimnal H story Category VI, rather than sone | ower
cat egory.

For the district court to find that the guideline range of
262 to 327 nonths does not adequately reflect Ford' s crimnal
hi story and propensity to future crimnal activity requires
justification. The CGuidelines' treatnent of Ford as an "arned
career crimnal" with a CGimnal Hi story Category VI (as opposed
to a person in illegal possession wth no crimnal history)
i ncreases his guideline sentencing range from 10-16 nonths to
235-293 nonths -- a significant increase based solely on Ford's
prior crimnal record.

The Governnent cites United States v. Carpenter, 963 F. 2d
736 (5th Cr. 1992), in support of the reasonabl eness of the
district court's upward departure based upon crimnal history.
There, Carpenter's guideline range for the underlying offense was
33-41 nonths, but he was subject to a statutory m ni nrum sentence
of 180 nonths as an "armed career crimmnal." |1d. at 742. The
district court then departed upward, adding 50 nont hs based upon
Carpenter's extensive crimnal history. 1d. This court found

the district court's departure to be "reasonable.” 1d. at 744.



By conpari son, the Governnent argues, Ford's sentence was only
i ncreased by 33 nont hs.

The Governnent's argunment prevails, despite this court's
adnonition in Carpenter that it was "sinply decid[ing] the case
before it today [and that] [nJothing in this opinion should be
read to intimate that a 50 nonth upward departure froma 180
mont h gui deli ne sentence is reasonable per se," id. at 746 n.7.
Li ke Carpenter, Ford had prior offenses which were not included
inthe crimnal history calculation. |In Carpenter's case,
because they were stale, in Ford's, because of his age. Ford has
al so exhibited continued crimnal propensity, even after his
four-count conviction in Bell County and subsequent i nprisonnent,
to the point of repeated parole violations.

In sum we think that the district court was well within the
discretion afforded it by the Guidelines to enhance Ford's
sentence based upon both Coffrman's death and Ford's crim nal
hi st ory.

1. CONCLUSI ON

Ford is an arned career crimnal in every sense of the word,
and does not dispute the applicability of 18 U S.C. 8§ 924(e) or
US S G 8§ 4B1.4. As we read 8 4B1.4(b)(3)(A), the district
court, on remand, correctly determ ned Ford's base offense |evel.
W |ikewise find no fault in the district court's cal cul ati on of
Ford's crimnal history category, nor in the district court's
upwar d depart ure.

AFFI RVED.
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