UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8277

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellant,

ver sus

M KE MCELLER, PETER THOVAS
McRAE, and BI LLIE QUI CKSALL,
Def endant s- Appel | ees.

Appeals fromthe United States District Court
for the Western District of Texas

(April 1_ 1993)
Before POLI TZ, Chief Judge, GOLDBERG and JONES, Circuit Judges.

POLI TZ, Chief Judge:

Thi s appeal involves the applicability of 18 U S.C. §8 666 to
the former Texas Federal |nspection Service. The governnent
appeals the dismssal of certain counts of the superseding
i ndi ct ment agai nst M ke Meller, Peter Thomas McRae, and Billie B.

Quicksall. W vacate and remand.

Backgr ound

McRae and Quicksall were indicted for, inter alia, inproperly

awarding TFI' S consulting contracts to codefendants Russell Koontz



and Robert Boyd as conpensation for their soliciting canpaign
contributions to support the candidacies of Meller or Jim
H ght ower for Texas Agriculture Comm ssioner. Moeller was deputy
comm ssi oner of the Texas Departnent of Agriculture. MRae was a
Special Assistant to Meller at TDA until January 1988 when he
becanme associate director of TFIS. Qui cksall held various
manageri al positions at TFIS and TDA. All three were indicted for
violations of 18 U.S.C. 8§ 666, theft or bribery concerning prograns
receiving federal funds, and 18 U.S.C. § 371, conspiracy to commt
an offense or to defraud the United States.

TFI'S was created to performfederal and state inspections of
agricultural products under a cooperative agreenent between the
United States Departnment of Agriculture and the TDA.! Thi s
agreenent provided for joint supervision of TFIS by a Federal
Supervi sing I nspector enployed by USDA and a State Adm nistrative
Oficer appointed by TDA.2 The TFIS inspectors were not federa
enpl oyees but were licensed to performfederal inspections. They
per f or med shi ppi ng- poi nt i nspecti ons where federal /state i nspection
certificates were 1issued, receiving market inspections where
federal inspection certificates were i ssued, and they al so enforced

Texas state produce regul ations.

. The agreenent was entered under the authority of the
Agricultural Marketing Act of 1946, 7 U S.C. 88 1621-27, and
applicable Texas law. See Tex. Agric. Code art. 91.001-005.

2 For exanpl e, disbursenent of TFIS funds required joint
approval of the Federal Supervisor and the Texas Conm ssioner of
Agriculture, or their respective designees.



The agreenent authorized TFIS to charge fees for
shi ppi ng- poi nt inspections,® 4% of which were remtted to the
Agricul tural Marketing Service to offset federal overhead expenses
such as the salary of the federal supervising inspector.* For the
relevant years, the fees TFIS remtted to AMS exceeded federal
over head expenses. Fees not remtted by TFI S to USDA coul d be used
only for TFI S operati ng expenses. TFI S sonetines | oaned i nspectors
to USDA to conduct inspections at termnal markets;® TFIS was fully
rei mbursed for the cost of these inspectors. Al nonies collected
by TFI'S for enforcenent of state regul ations were deposited in the
state treasury.

The defendants noved to dismss those charges of the
i ndi ctment which predicated violations of 18 U S. C. 8§ 666, or
conspiracy to violate that statute, upon their actions as TFIS

officials.® The district court granted that notion, finding that

3 The Agricultural Marketing Act authorizes collection of
fees to cover the cost of inspection of agricultural products.
7 U S C § 1622(h).

4 Fees for inspections made pursuant to a cooperative
agreenent with a state may be "di sposed of in accordance with the
ternms of such agreenent." 7 C.F.R 8§ 51.44.

5 Atermnal market is one fromwhich agricultural products
are shipped out to markets outside the State of Texas. Generally,
i nspections at termnal markets were perfornmed by USDA-enpl oyed
I nspect ors.

6 As part of the bribery schene, the defendants al so
arranged for Boyd and Koontz to receive TDA consulting contracts.
The counts of the indictnent predi cated upon the TDA contracts were
not di sm ssed and are not subjects of this appeal.



TFI'S did not receive $10,000 in benefits froma federal assistance
program as required by section 666(b). The trial court concl uded
that the defendants' m sconduct as agents of TFIS was not within
the court's subject matter jurisdiction. The governnent tinely

appeal ed.

Anal ysi s

In urging that the district court erred, the governnent
advances two theories: (1) TFI S received over $10, 000 per year in
federal benefits, or (2) THFIS is a subdivision of TDA, which
i ndi sputably receives the requisite anpunt of federal funding.
Finding that this matter is readily resolved under the second
postul ation we pretermt consideration of the first.

The legislative history of 18 U S.C. §8 666 states that the
statute was "designed to create new of fenses to augnent the ability
of the United States to vindicate significant acts of theft, fraud,
and bribery involving Federal nonies that are disbursed to private
organi zations or State and | ocal governnents pursuant to a Federal
program"’ Section 666 provides in pertinent part:

(a) Whoever, if the circunstance described in
subsection (b) of this section exists --

(1) being an agent of an organi zation, or of a
State, local, or Indian tribal governnent, or

any agency therof --

(A) enbezzles, steals, obtains by fraud,
or otherwi se without authority know ngly

! S. Rep. No. 225, 98th Cong., 2d Sess. 369, reprinted in
1984 U.S. Code Cong. & Admin. News 3182, 3510.




converts to the use of any person other
than the rightful owner or intentionally
m sapplies, property that --

(i) is valued at $5,000 or

nore, and

(ii) is owed by, or is under

the care, custody, or control

of such organi zation,

governnent, or agency; or

(B) corruptly solicits or demands for the
benefit of any person, or accepts or
agrees to accept, anything of value from
any person, intending to be influenced or
rewarded i n connection with any busi ness,
transaction, or series of transactions of
such organi zation, governnent, or agency
i nvol vi ng anyt hi ng of val ue of $5, 000 or
nore . :

shal | be fined under this title, inprisoned not nore than
10 years, or both.

(b) The circunstance referred to in subsection (a) of
this section is that the organization, governnent, or
agency receives, in any one year period, benefits in
excess of $10,000 under a Federal program involving a
grant, contract, subsidy, |oan, guarantee, insurance, or
ot her form of Federal assistance.?

The governnent contends that TFI S is a subdivision of TDA and,
for purposes of jurisdiction, we nmay | ook to the federal assistance
TDA receives. W find this contention persuasive wth a
refocusing. Taking the words of the statute at face value it is
apparent that for purposes of the ~conduct ©proscribed by

section 666(a)(1l) the defendant nust be an agent of the agency

8 18 U.S.C. §8 666(a) and (b) (enphasis added).

Subsection (c) provides: "This section does not apply to
bona fide salary, wages, fees, or other conpensation paid, or
expenses paid or rei nbursed, in the usual course of business." The

parties dispute whether subsection (c) qualifies either only
subsection (a), only subsection (b), or both (a) and (b). Because
we deci de on other grounds, we pretermt this question as well.



receiving federal benefits in excess of $10,000.° The critica
inquiry is not the role of the TFIS and whether it interposes a
separate entity shielding any violations of this statute, but the
role of the defendants. Specifically, we nust determ ne whet her
t he defendants were agents of TDA as they perforned their functions
for TFI'S, the creation of TDA and the USDA.

We have recogni zed that in enacting section 666, "Congress has
cast a broad net to enconpass local officials who may adm nister
federal funds, regardl ess of whether they actually do." Although
t he conduct prohibited by section 666 need not actually affect the
federal funds received by the agency,!! there nust be sone nexus
between the crimnal conduct and the agency receiving federal
assi st ance. In Westnoreland we held that so long as the agency
recei ved $10,000 per year from a federal assistance program its
agents are subject to section 666. 1 The particular program

involved in the theft or bribery schene need not be the recipient

o There are only two requirenments necessary to bring a
defendant within section 666. "First, the defendant nust be an
‘agent' of a 'governnent agency' that receives in excess of $10, 000
fromthe federal governnent within a one-year period." Second, the
def endant nust engage i n conduct proscribed by section 666(a)(1)(A)
or (B). United States v. Simas, 937 F.2d 459, 463 (9th Gr. 1991).

10 United States v. Westnoreland, 841 F.2d 572, 577 (5th
Cr.), cert. denied, 488 U.S. 820 (1988); United States v. Snyder,
930 F.2d 1090 (5th Cir.), cert. denied, 112 S.Ct. 380 (1991).

1 United States v. Little, 889 F.2d 1367 (5th Cr. 1989),
cert. denied, 495 U S. 933 (1990); Westnorel and.

12 841 F.2d at 576.



of federal funds.?®

O critical inmportance to our inquiry, section 666 defines
"governnent agency" thusly:

[ T] he term"gover nment agency"” neans a subdi vi si on of the

executive, legislative, judicial, or other branch of

gover nnent , i ncl udi ng a depart nent, i ndependent
establi shnent, comm ssion, admnistration, authority,
board, and bureau, and a corporation or other |egal

entity established, and subject to control, by a

governnent or governnents for the execution of a

governnental or intergovernnental program
TFI'S and TDA are both indisputably "governnent agencies" as thus
defined. TFISis alegal entity established and subject to contro
by the federal and Texas state governnents for the execution of an
i ntergovernnmental program TDA is a subdivision of the executive
branch of Texas state governnent. |If intheir roles at TFI' S, MRae
and Qui cksall were agents of TDA, then TDAis a rel evant agency for
pur poses of section 666(b).

To determ ne whether TFI'S enpl oyees were agents of TDA, we
need | ook no further than the cooperative agreenent creating TFIS.
TFI'S operated under the joint supervision of USDA and TDA. In
enforcing state produce regul ations, TFIS perfornmed di scretionary

functions on behal f of TDA.*®* TFI S enforced regul ati ons pronmul gat ed

13 Little, 889 F.2d at 1369.

14 18 U.S.C. § 666(d)(2).

15 The agreenent included anong TDA' s responsibilities:

Assunme responsibility for training and supervising
inspectors in the interpretati on and enforcenent of such
State requl atory provi si ons of st andar di zat i on,
conpul sory inspection citrus maturity, citrus col or-add,

7



by TDA and the funds coll ected for those regul atory functions were
remtted directly to the state treasury. Finally, the agreenent
provi ded that upon termnation, all remaining funds held by TFI' S
woul d be transferred to any successor inspection service, or if no

successor was created, then "all such funds or property would
revert to [TDA] for its use or disposition."*® W find that for
pur poses of section 666, McRae and Quicksall, in their positions at
TFI'S, were agents of TDA -- an agency that receives nore than
$10, 000 per year in benefits from federal assistance prograns.
Moeller's alleged conspiracy with them is also covered by
section 666.

The order of the district court di sm ssing Counts Five, Seven,

Eight, and a part of Count One of the superseding indictnent is
VACATED and the matter is REMANDED for further proceedings.

or other requirenents pertaining to fruits and veget abl es
as [TFI'S] shall enforce.

Furni sh such forns, stationery, licensing applications,
equi pnent and admnistrative support as shall Dbe
necessary to faithfully enforce such requlatory prograns
of the State as the Conmm ssioner of Agriculture, Texas
Departnent of Agriculture, shall request that [TFIS]
enf or ce.

(Enphasi s added.)

16 In 1990, the TDA- USDA cooperative agreenent term nated
and was not renewed. USDA entered an agreenment with a private
organi zation, the Fruit and Vegetable G owers and Shippers of
Texas, to carry out TFIS s forner functions.



