UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-8222
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellant,

VERSUS

ARCHI E KELLY,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Texas

(Septenmper 21, 1992)

Bef ore H G3 NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM

BACKGROUND:

Archie Kelly pleaded guilty to possession with intent to
di stribute cocaine base in violation of 21 U S.C. 8§ 841(a)(1). I n
the plea agreenent, Kelly agreed to waive his right to appeal his
sentence unless the district court departed upward. The plea
agreenent did not contain any agreenent as to the length of the
sentence he woul d receive.

The probation of fi ce cal cul ated his gui deli ne sentenci ng range
based on a crimnal history category of VI. Presentence report

(PSR) 19 32-33. Conbined with a base offense |level of 28, this



gave Kelly a guidelines sentencing range of 140-175 nonths
inprisonment. PSR § 38. Kelly's crimnal history score was high
because of several state m sdeneanors which he pleaded guilty toin
Sept enber of 1991 before he was sentenced in federal court in March
of 1992. PSR {1 26-31.

Kelly did not file any witten objections to the PSR, but his
counsel did express concern to the probation officer about the
effect of Kelly's guilty pleas in state court on his crimnal
hi story score. PSR addendum At the sentencing hearing, Kelly's
counsel again expressed his concerns that Kelly should not be
penal i zed by such a high crimnal history category, because his
counsel in state court was not aware of the effect the state pl eas
woul d have on Kelly's sentencing in federal court and erroneously
counseled himto plead guilty before his federal sentencing. The
district court overruled the objection, finding that he was
required by the guidelines to count those convictions in the
calculation of the crimnal history category.

Kelly's counsel then argued to the court that it could
consider a downward departure from the guidelines because the
crimnal history category was too severe. The district court did
not depart downward, but it did sentence Kelly to the | owest point
in the range, 140 nonths inprisonnent.

The probation office also calculated Kelly's guideline range
for supervised release as three to five years. The PSR noted that

the statutory provisions required at | east three years supervised



rel ease. PSR |1 39-40. The district court sentenced Kelly to five
years supervised release. Kelly did not object.
DI SCUSSI ON:

VWi ver of appeal

The Governnent contends that Kelly has waived his right to
appeal his sentence and asks that his appeal be dism ssed. Kelly's
pl ea agreenent does contain the foll ow ng | anguage regardi ng wai ver
or his right to appeal:

Know ng t hese facts, Defendant agrees that this Court has
jurisdiction and authority to i npose any sentence within
the statutory maxinum set for his offense, including a
sentence determ ned by reference to the Quidelines, and
he expressly waives the right to appeal his sentence on
any ground, including any appeal right conferred by 18
US C 8§ 3742, except upward departure. Simlarly, the
def endant agrees not to contest his sentence or the
manner in which it was determ ned in any post-conviction
proceedi ng, including, but not limted to, a proceeding
under 28 U.S.C. 8§ 2255. (enphasis added).

Kelly argues that such waivers are approved only when the plea
agreenent contains a specific sentence. He also argues that the
district court inplicitly rejected the waiver termin the plea
agreenent when it advised himthat he had the right to appeal at
t he sentenci ng hearing.

From the portion of the plea agreenent quoted above, it is
evident that if the sentence inposed was "within the statutory
maxi mum set for his offense” and did not involve any "upward
departure"” fromthe Cuideline range, Kelly agreed that he woul d not
have any right to appeal fromsuch sentence. Since for the reasons
herei nafter set forth, we conclude that the portion of the sentence

relating to supervisory release exceeded the statutory maxi nmum



defined for such offense, and would therefore constitute sone form
of "upward departure,”" Kelly was not bound by his wai ver of appeal,
and we decline, therefore, to grant the Governnent's notion to
di sm ss this appeal.

Super vi sed rel ease

Kelly argues that the district court erred in sentencing him
to five years supervised rel ease. He argues that because his crine
is classified as a Cass C felony, his supervised rel ease termwas
limted by law to three years under 18 U S.C § 3583(b)(2). He
cites U S. v. Terrell, No. 90-8699/90-8700 (5th Gr., Cctober 11

1991) (unpublished) as authority. The Governnent contends that
Terrell is distinguishable and that gui delines provision § 5D1. 2(a)
applies to give a guideline range of three to five years supervised
rel ease. This Court reviews application of the sentencing

guidelines fully for errors of law. U.S. v. Sanders, 942 F. 2d 894,

897 (5th Cr. 1991). However, because Kelly did not object to the
five years supervised release in the district court, this issue

must be reviewed for plain error. U.S. v. Lopez, 923 F. 2d 47, 49-

50 (5th CGr.), cert. denied, 111 S. . 2032 (1991).

In Terrell, this Court considered whether it was error for the
defendant to be sentenced to five years supervised rel ease. The
def endant was convicted under 21 U.S.C. § 841(a)(1). At the guilty
pl ea hearing, the court inforned the defendant that he could be
sentenced to not less than two nor nore than three years of
supervi sed rel ease. The court subsequently sentenced himto five

years of supervised rel ease.



Terrell was convicted of possession of |ess than 50 kil ograns
of marijuana, and the applicable penalty provision was 21 U S.C. §
841(b)(1)(D) which provided for not nore than five years
i npri sonnent . This classified the offense as a Cass D felony
under 18 U. S.C. 8§ 3559(a)(4).

This Court noted that 18 U. S.C. 8§ 3583(b) authorized a term of
supervi sed release of not nore than three years for a Cass D
fel ony, "except as otherw se provided." 21 U S.C. 8§ 841(b)(1)(D
requi red the sentence to include a termof supervised rel ease of at
| east two years. This Court stated that the penalty provision in
21 U S. C 8§ 841 inposed a mninmumterm of supervised rel ease, and
that 18 U S.C. 8§ 3583(b) Iimted the length of supervised rel ease
that could be inposed. This Court concluded that the proper term
of supervised release was two to three years.

This Court also noted that U S.S.G § 5D1.2(a) provided that
if a defendant is convicted under a statute that requires a termof
supervi sed rel ease, the termshould be three to five years, or the
m ni mumrequi red by statute, whichever is greater. This Court held
that because this provision was in conflict with the statutory
provi sions, the statutes controlled, citing US. S.G §5GL.1. This
Court vacated the sentence and remanded for resentencing.

Terrell is determnative of Kelly's situation in this case
before us. Kelly was convicted under 21 U S. C. 8 841(a)(1). The
only difference is that due to the anpbunt and type of drug
i nvol ved, Kelly's penalty provision was 21 U . S.C. § 841(b)(1)(C

whi ch provides for a mninmum term of supervised release of three



years, and that Kelly's felony was a Cass C fel ony, which, under
18 U S.C § 3583(b)(2) limts the term of supervised release to
three years. Applying the analysis of Terrell, Kelly was required
to receive a supervised rel ease termof not | ess than nor nore than
three years.

The CGovernnent's attenpt to distinguish Terrell IS
di si ngenuous.? There is a conflict between the statutory
provisions of 18 U S.C. 8§ 3583(b)(2), which limt supervised
release to three years for Class Cfelonies, and U S.S. G § 5D1. 2,
which allows a supervised release term of three to five years
According to Terrell, the statutory limt of three years prevails.
Contrary to the Governnent's contention, Terrell did take into
account the difference between nmandatory and perm ssive supervised
rel ease. Terrell involved a conviction under 21 US. C 8§
841(a) (1), and the applicable penalty provision required a termof
supervised release of two years. Thus, Terrell refutes the
Governnment's argument that 8§ 5D1.2(a) automatically applies
whenever there is a statutorily mandated term of supervised
rel ease. The purpose of 8 5D1.2 is to ensure that where there is
a mnimm term of supervised release required by statute, that
mnimumw || be inposed over a |lesser guidelines term U S S. G 8§
5D1.2, comment. (backg'd.). |Its purpose is not to inpose a greater
term of supervised release under the guidelines when there is a

| esser statutory naxi num

1 The CGovernnent conceded the error in US. v. Padilla, 947
F.2d 893, 894 (10th Cr. 1991).




The district court commtted clear error in sentencing Kelly

to five years supervised release. U.S. v. Shano, 955 F. 2d 291, 295

(5th Gr.), cert. denied, 112 S. C. 1520 (1992). See also U.S. v.

Pico, 966 F.2d 91, 92 (2nd Cr. 1992) (Al though defendant did not

object to the length of the term of supervised rel ease before the

district court, the sentence inposed constituted clear error.).
For the forgoing reasons we VACATE the sentence herein and

REMAND t he case to the district court for resentencing.
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