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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
KEI TH ANTONI O SM TH,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

(Novenber 13, 1992)

Bef ore GARWOOD, JONES, and EMLIO M GARZA, G rcuit Judges.
EDITH H JONES, G rcuit Judge:

Appellant Smith pled guilty to one count of aiding and
abetting the distribution of crack cocaine. 21 U S.C. 8§ 841(a)(1);
18 US.C 8§ 2 He was sentenced to an eighteen-nonth term of
inprisonment to be followed by a five-year term of supervised
rel ease. Having served his initial sentence, he now appeals from
the revocation of his supervised release term W hold that the
trial court did not err in finding that Smth was i n possessi on of
a controlled substance, in violation of the conditions of his

supervi sed rel ease, and was therefore required to serve in prison



not | ess than one-third of the supervised release term 18 U S. C
8§ 3583(Q).

As one of the conditions of his supervised release, Smth
was to refrain fromthe use of any control | ed substances and was to
submt hinself for periodic urine drug tests as directed by his
probation officer. Shortly after beginning his period of
supervi sed rel ease, Smth submtted urine sanples for analysis on
January 3 and January 10, 1992, both of which yielded positive
results for the presence of cocaine netabolite. At the revocation
heari ng, the governnent's factual summary i ncl uded a statenent that
Smth had admtted to his probation officer the use and possessi on
of cocaine on two occasions. First, Smth had pl aced sone cocai ne
in a beer which he than drank; second, on another occasi on, he and
a friend snoked crack cocaine. These events were corroborated by
t he above-nenti oned positive urinalysis tests. |In acknow edging to
the trial court his violation of the supervised relief terns,
however, Smth stated only that he used the cocai ne.

On appeal, Smth contends that as a matter of |aw, the

use" of controlled substances during supervised release is not
equivalent to their "possession." From his standpoint, such a
distinction is inportant. |If Smth only used crack cocaine, the

district court retained sentencing discretion on revocation of
supervi sed release. A finding of possession, however, triggers a
mandat ory m ni mum sentence of no | ess than one-third of the termof
supervised release. 18 U . S.C. § 3583(9Q).

Even if it is possible to differentiate use from

possession of a controlled substance, Smth did not do so on the



facts of this case. Wether he possessed a controll ed substance in
violation of the conditions of his supervised rel ease was a fact ual
gquestion conmmtted to the trial court. The district court, in
finding that Smth possessed crack cocaine, did not rely solely on
the two positive urinalyses, as Smth contends. Rather, appell ant
Smth admtted that he used cocaine on two occasions since his
rel ease. He adm tted possession when he told the probation officer
t hat soneone gave cocaine to himand he placed it in his beer. He
further admtted that, on a different occasion, he snoked crack
with another individual. Smth did not allege or prove that the
cocaine was admnistered against his wll or by trick. The
district court's finding of possession is not clearly erroneous.
Qur conclusion that adm ssion of use of a contraband
substance, as well as positive urinalysis test results, my
constitute circunstantial evidence of possession of a controlled
subst ance for purposes of section 3583(g) follows that of other

circuit courts. United States v. Bl ackston, 940 F.2d 877, 891 (3d

Cr.), cert. denied, us _ , 112 S. . 611, 116 L.Ed. 2d

634 (1991) (extended discussion of 8 3583(g)); United States v.

Dillard, 910 F.2d 461, 464 n.3 (7th Cr. 1990); United States V.
Bacl aan, 948 F.2d 628, 630 (9th Cir. 1991); United States v. Ranps-

Santiago, 925 F.2d 15, 17 (1st Cr.), cert. denied, U s

, 112 S. . 129, 116 L.Ed.2d 96 (1991); United States v.

Alli, 929 F.2d 995, 996 (4th Cr. 1991); see, United States v.

Ki ndred, 918 F.2d 485, 487 n.3 (5th GCr. 1990) ("Know ng use of

drugs is akin to possession.").



For these reasons, the judgnent of the district court is

AFFI RMVED.



