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Before PCOLI TZ, Chief Judge, SM TH and BARKSDALE, Circuit Judges.
POLI TZ, Chief Judge:

Bl anca Estella Martinez appeal s her conviction for possession
wWthintent to distribute and inportation of mari huana, contendi ng
that the failure of the trial court to hear closing argunents
violated her sixth anendnent right to effective counsel.
Concluding that the defense waived the right of sunmation, we

affirm

Backgr ound




Martinez took her auto to a Del Ri o, Texas service station for
repairs and was given a Pontiac Grand Prix sedan as a "l oaner."
She pronptly drove into Mexi co and within an hour and a hal f sought
to reenter the United States. An agent of the Custons Service who
knew Martinez becane suspici ous because of her deneanor and asked
for the keys to the trunk. The odor of mari huana was apparent and
upon openi ng the trunk the agent found two bags containi ng over 54
pounds of the contraband.

Martinez was indicted on four counts, conspiracy to possess
wth intent to distribute nmarihuana, conspiracy to inport
mar i huana, and the two substantive counts of inportation and
possession with intent to distribute. Martinez waived a jury
trial, opting for a bench trial. At close of the evidence the
court took a brief recess. Upon returning to the courtroom the
trial judge infornmed counsel that he was prepared to rul e and that
he did not consider argunents necessary. Defense counsel neither
requested an opportunity to present closing argunment nor objected
to the court's suggestion.

The court proceeded to nmake findings of fact and rendered its
decision, finding Martinez not guilty of the two conspiracy counts
but guilty of the two substantive counts. The defense nmade no

post-trial notions; Martinez tinely appeal ed.

Anal ysi s

At the threshold we recogni ze that the sixth anmendnent secures



for a crimnal defendant the right to present closing argunent.?
This right, like other constitutional rights, may be waived. A
def endant may not remain nute during a trial and | ater conpl ain of
errors which m ght have been corrected by the trial court.? Absent
tinmely objection, only plain error will warrant reversal on
appeal .3 W have defined plain error as "error which, when
examned in the context of the entire case, is so obvious and
substantial that failure to notice and correct it would affect the
fairness, integrity or public reputation of judicial proceedings."*

In Herring v. New York® the Suprene Court found that the
denial of the defendant's right to present a closing argunent, in
a trial before a judge or jury, constituted reversible error

W t hout proof of prejudice. In Herring the defendant requested t he

. Herring v. New York, 422 U S. 853, 95 S. Ct. 2550, 45
L. Ed. 2d 593 (1975). Federal Rule of Crimnal Procedure 29.|
governing closing argunents, states that "[a]fter the closing of
the evidence prosecution shall open the argunent. The defense
shall be permtted to reply in rebuttal." (Enphasis added.)

2 See Fed.R Crim P. 52(b).

3 Fed. R. Evid. 103(a)(1l); See, e.qg., United States v.
Spears, 671 F.2d 991 (7th Cr. 1982) (applying the plain-error rule
to the failure to raise the right to present closing argunents).

4 United States v. Breque, 964 F.2d 381, 388 (5th Cir.
June 15, 1992) (quoting United States v. Lopez, 923 F.2d 47, 50
(5th Gr.), cert. denied, 111 S .. 2032 (1991)); see also United
States v. Yaman, 868 F.2d 130, 132 (5th Cr. 1988), cert. denied,
492 U.S. 924 (1989).

s 422 U.S. 853, 95 S. (. 2550, 45 L.Ed.2d 593 (1975).



opportunity to present a closing argunent. The trial court refused
that request. This scenario sufficed for a reversal of the
convi ction. The Court made clear, however, that the right to
present closing argunents may be wai ved.

The Constitutional right of a defendant to be heard
t hrough counsel necessarily includes his right to have
hi s counsel make a proper argunent on the evidence and
the applicable law in his favor, however sinple, clear,
uni npeached and concl usi ve the evi dence may seem unl ess
he has waived his right to such argunent, or unless the
argunent is not within the issues in the case, and the
trial gourt has no discretion to deny the accused such
right.

G ven the fundanental nature of the right to present a closing
argunent, it is manifest that the failure to allow a closing
argunent constitutes plain error in the absence of a waiver. W
observe that courts have encountered difficulty, however, devising
a precise standard for identifying waivers of the right to present
closing argunents.’ The issue is res nova for this court.

As a general proposition, before a waiver of the right to
present closing argunent will be found the record nust clearly
denponstrate its "intentional relinqui shment or abandonnent."® The

decision respecting closing argunent, Ilike many other trial

6 ld. at 860, 95 S. . at 2554, 45 L.Ed.2d at 599 (quoting
Yopps v. State, 178 A 2d 879, 881 (M. 1962)) (enphasis added).

! An affirmative wai ver on the record is not required. See
Peopl e v. Dougherty, 162 Cal.Rptr. 277, 282 (Cal.App. 1980).

8 Johnson v. Zerbst, 304 U.S. 458, 464, 58 S.Ct. 1019
1023, 82 L.Ed. 1461, 1466 (1938).



decisions, is a matter of trial strategy.® The strategic choice
may be even nore acute in a bench trial as counsel assesses the
judge's reaction to the evidence. Counsel's opting to forego
argunent in a bench trial and to refrain from objecting to the
court's suggestion that argunents were not necessary appears to fit
quite confortably within the general paraneters of strategic trial
choi ces.

What does it take to denonstrate an i ntentional relinqui shnent
or abandonnment? As we have noted, courts have struggled with this
guesti on. Sonme courts, including our colleagues in the Seventh
Crcuit, would decline to find a waiver when the decision cones
i medi at el y upon the cl ose of the evidence.! Simlarly, the Fourth
Circuit refused to deem counsel's failure to present a closing
argunent a waiver where the court indicated that further argunent
woul d have been futile but nonetheless offered counsel the

opportunity to argue.! Qher courts have inferred a waiver from

o See United States ex rel. Spears v. Johnson, 463 F. 2d
1024, 1026 (3d Cr. 1972) (discussing waiver of the right to
present a closing argunent); Commonwealth v. Ganbrell, 301 A 2d

596, 597-98 (Pa. 1973) ("counsel's decision to waive sunmati on was
a matter of professional judgnent").

10 United States v. Spears, 671 F.2d 991 (7th Cir. 1982);
Dougherty, 162 Cal.Rptr. at 278-79 & n. 3; Comonwealth v. M randa,
490 N. E. 2d 1195 (Mass. App. Ct. 1986); State v. Gl man, 489 A 2d 1100
(Me. 1985).

1 United States v. King, 650 F.2d 534 (4th Cir. 1981). See
also United States v. Walls, 443 F.2d 1220 (6th Gr. 1971).



counsel's silence where there was an opportunity to object. !?

A review of various decisions | eads us to the concl usion that
the critical factor in deciding whether the silence of counsel
constitutes a waiver is whether there was a neani ngful opportunity
for counsel to request argunment or to object, considering all the
attendant circunstances.® Wen the court announces that it wll
not hear oral argunent a waiver can only be inferred fromcounsel's
silence if, after the close of the evidence, counsel has had tine
to contenplate nmaking the argunent, has an opportunity to object
and does not, and nakes no post-trial effort to assert the right at
a tinme when the error mght be cured. While we therefore share the
view that a waiver will not be inplied where there i s no neani ngf ul
opportunity to object to a |l ack of closing argunent, we do not find
that to be the factual situation in the case at bar. The court a
quo did not announce its ruling immedi ately after the close of the
evidence; it called for arecess at that point. During the recess,
counsel had an opportunity to gather his thoughts and, at the very

| east, determine his course on closing argunent. In response to

12 Spears, 671 F.2d at 995; Lee v. State, 369 N E. 2d 1083
(I'nd. App. 1977) (Staton, P.J., concurring); Covingtonv. State, 386
A 2d 336 (M. 1978); State v. Hale, 472 S.W2d 365 (M. 1971);
State v. Rojewski, 272 N.W2d 920 (Neb. 1979).

13 Essentially the sane standard has devel oped with respect
tothe ability of the court to cure the error when an objection is
made. Conpare Commonweal th v. Cooper, 323 A 2d 255 (Pa. Super.
1974) (finding no error where counsel was allowed to argue after
obj ecting and court renai ned objective) wwith ME. F. v. State, 595
So.2d 86 (Fla.D. Ct. App. 1992) (finding error not cured by court's
receipt of argunent in witing after the court reached its
verdict).



the judge's "argunent not needed" announcenent upon returning to
t he bench at the conclusion of the recess, the defendant could not
stand silent and "take her chances" yet sinultaneously preserve all
rights for appeal as if she had tinely objected and given the tri al
court a reasonable opportunity to address any real or inmagined
error. |t would have been preferable if the court had call ed upon
both counsel to state for the record any objections to the court
proceeding to judgnent w thout closing argunent, or to formally
wai ve sanme on the record, and in the future we trust we shall
universally find that practice, but in the instant case, under the
facts as presented, we are persuaded that a waiver occurred. W
conclude that counsel's silence was the result of a conscious
deci si on based on what counsel perceived to be the best course of
action for his client in this bench trial. W therefore hold that
there was an intentional relinquishnment of the sixth anmendnent
right to summation

The convi ctions are AFFI RVED



