UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 92-8002

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
BRADFCRD SATTERWHI TE, |11
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

(Decenber 17, 1992)
Before GOLDBERG SM TH, and EMLIO M GARZA, Circuit Judges.
EMLIOM GARZA, Crcuit Judge:

Def endant, Bradford Satterwhite, 111, entered a conditiona
plea of guilty to the charges of conspiracy to possess with intent
to distribute cocaine base, and possession wth intent to
di stribute cocaine base, in violation of 21 U S.C. 88 841(a)(1),
846 (1988). Satterwhite raises two issues on appeal. First, he
argues that the federal prosecution of his case violated his due
process rights. Second, Satterwhite contends that the district
court erred in denying his notions to suppress evidence. Finding

no reversible error, we affirm



I

A confidential informant ("the CI") told DEA agent G ay
Hi I dreth that he had received i nformati on froman acquai ntance t hat
cocaine was being stored and nmanufactured at Satterwhite's
apart nent. The acquai ntance, Jimm e Cooks, had asked the C to
drive himto Satterwhite's apartnent so that Cooks coul d purchase
crack cocaine. The CI saw Cooks enter the apartnent. Wen Cooks
returned fromthe apartnent, he showed the CI sone crack cocai ne.
Cooks also told the CI that he saw a large quantity of crack
cocaine in the apartnent, and that Satterwhite was a financier of
a cocaine distribution ring, which was using the apartnent to store
and manufacture cocaine. |In addition, Cooks infornmed the Cl that
he had recently purchased at | east three kil ograns of cocai ne, and

delivered it to Satterwhite's apartnent.



Agent Hildreth conveyed this information in an affidavit! to

. The affidavit reads, in relevant part:

Your affiant states that the facts which establish
probabl e cause necessary for the issuance of a search
warrant for the described prem ses are as foll ows:

1. The undersi gned Affiant, Andrew Gray Hil dreth,
havi ng been placed under oath, deposes and states as
follows: Affiant has worked as a Special Agent for the
U S. Drug Enforcenent Adm nistration since August 21,
1986. Prior to that date Affiant worked as an officer
for the Mobile, Al abama Police Departnent for ten years.
Affiant has extensive experience in the investigation of
narcotics snuggling, sales, and other violations of Title
21 of the U S. Code.

2. In early August 1990, your affiant along with
Austin Police Oficers J.W Thonpson and Gary Duty
debriefed a cooperation individual in regards to the
narcotic trafficking from apartnment #108 of the Forest
Creek Village apartnents |located at 1401 St. Edwards
Drive, Austin, Travis County, Texas. This cooperating
i ndividual was arrested in July of 1990 by the Repeat
O fender Program of the Austin Police Departnent for
possession for cocaine and is currently on bond for that
char ge. This cooperating individual has provided
of ficers of the Repeat O fender Programtrue and accurate
information, on at |east two occasions since the C's
arrest. This information has been corroborated as bei ng
true and correct and has subsequently led to the arrest
of individuals and the seizure of controlled substances
by the Austin Police Departnent on at | east one occasi on.
Further, this cooperating individual has provided the
nanmes, addresses and ot her personal information of other
suspected narcotic traffickers corroborated by officers
to be true and correct. In consideration of the
af orenentioned facts, it is the opinion of the your
affiant and the opinion of officers in the Repeat
O fender Program that this cooperation individual 1is
credi ble and reliable.

3. The cooperating individual stated that on
Friday, August 3, 1990, he received information from an
acquai ntance, Jinmm e Cooks that apartnent #108 of the
Forest Creek Village Apartnents |ocated at 1401 St.
Edwards Drive, Austin, Travis County, Texas i s bei ng used
to store and manufacture crack cocai ne. Cooks requested
the cooperating individual to drive him to the above
descri bed apartnent for the purpose of obtaining crack
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cocai ne. The cooperating individual stated that he drove
Jimm e Cooks to the above naned apartnent and observed
Jimm e Cooks enter the apartnent. Upon returning from
inside the apartnent, Cooks showed the cooperating
i ndividual a distributable amunt of crack cocaine.
Cooks further told the cooperating individual that he .
had travel ed to Gal veston, Texas in the recent period
of time and brought back at |east three kil ograns of
cocai ne and delivered the cocaine to the above descri bed
apartnent. Cooks also told the cooperating individua
that while inside the above descri bed apartnent he
had observed a large quantity of crack cocaine and
identified the apartnent as being a place used to
manufacture and distribute crack cocaine. The
cooperating individual states that he was told by Jimm e
Cooks that the above described apartnent is naintained
and operated by a crack cocai ne di stribution organi zati on
that includes B.J. Satterwhite, a financier in the
or gani zati on.

4. Texas Departnment of Public Safety Crim nal
Hi story records indicate that Bradford Satterwhite II1,
Bl ack mal e born 12/26/44, aka B.J. Satterwhite, has 6
previous arrests and at | east 4 convictions, including 2
convictions for possession of dangerous drugs and is
currently on State of Texas parole for dangerous drugs
until January 1994.

8. Acheck withthe Gty of Austin Electric UWility
Custonmer records indicate that the account at apartnent
#108 is subscribed to by Joseph Wal ker with Texas DL
nunber 07750414 |isted on the record.

10. A check of the Austin Police Departnent
conputeri zed of fense report records showthat on 1/ 17/ 88,
in offense report # 88-0012864, a burglary of a non-
resi dence (gane arcade), Joseph Walker reported his
enpl oyer as Gane Wrld, 3101 E. 12th Street. Wl ker told
the reporting officer that he believes the notive for the
burglary was to obtain drugs. The report state that the
busi ness is managed by B.J. Satterwhite. O fense report
#90- 0310340, dated 1/31/90, reflects that Joseph \Wal ker
is enployed by J.B. Mdtors |ocated at 4700 Loyola. The
cooperating individual advised your affiant that J.B.
Motors is owned by Jimme Cooks. City of Austin Electric
Custonmer Utility records reflect that the account at 4700
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a mgistrate, who subsequently issued a warrant to search
Satterwhite's apartnent. Upon executing the warrant, agent
Hildreth and officers of the Austin Police Departnent discovered
| arge quantities of crack cocaine, cash, and tally sheets in the
apart nent. The officers subsequently arrested Satterwhite, and
referred his case for federal prosecution. Satterwhite was charged
W th conspiracy to possess with intent to distribute cocai ne base
and possession with intent to distribute cocai ne base, in violation
of 21 U.S.C. 88 841(a)(1), 846 (1988).

The district court denied two notions to suppress evidence
obtained fromthe search of the apartnent. The court found that
the affidavit supporting the search warrant contained adequate
probabl e cause and that the warrant was clearly valid on its face.
Pursuant to a conditional guilty plea, the district court sentenced
Satterwhite to 210 nonths in prison, a five-year termof supervised
rel ease, and a mandatory special assessnment of $100. 00.

Satterwhite appeals, contending that: (1) the absence of a
policy governing the referral of his case for federal prosecution
viol ated his due process rights; and (2) the district court erred
in denying his notions to suppress evidence, because the affidavit

supporting the search warrant was based on unreliabl e hearsay.

Loyol a #120 is in the nanme of Joseph Wal ker with Texas DL
nunmber 07750414 shown on the record.

Record on Appeal, vol. 1, at 152-53.
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A

Satterwhite first argues that the decision to refer his case
for federal prosecution violated his due process rights because it
adversely affected his sentence? and was nade wthout any
revi ewabl e gui delines. W disagree.

We recently decided this issuein United States v. Carter, 953
F.2d 1449 (5th Gir.), cert. denied, ___ US _ , 112 S. C. 2980,
119 L. Ed. 2d 598 (1992). In Carter, the defendant argued that the
decisionto refer his case for federal prosecution violated his due
process rights "because it exposed hi mto substantially nore severe
sentences and was nmade wthout any objective or reviewable
gui delines or standards." |Id. at 1462. W concluded that "the
ultimate decision of whether or not to charge a defendant
presumably rests with the federal prosecutor . . . [who] has
conpl ete discretion in deciding whether or not to prosecute or what
charge tofile." 1d. "[Because] a defendant nmay be prosecuted and
convi cted under a federal statute even after having been convicted
in a state prosecution based on the sane conduct," id., we held
t hat the defendant's <claim |lacked nerit. Accordi ngly,

Satterwhite's argunent also |acks nerit.?3

2 In federal court, Satterwhite was sentenced to 210 nont hs
with no tine off for good behavior. See Record on Appeal, vol. 1,
at 182. He clains that had his case been referred to state court,
he probably woul d have received the sane sentence, but with the
opportunity to reduce his tine through good behavior. See Brief
for Satterwhite at 4.

3 Satterwhite conceded at oral argunent that Carter makes
his first point of error noot.



B

Satterwhite argues next that the district court erred in
refusing to suppress evidence obtained from searching his
apartnent. W engage in a two-step review of a district court's
denial of a notion to suppress evidence obtained pursuant to a
warrant: (1) whether the good-faith exception* to the exclusionary
rul e applies; and (2) whet her probabl e cause supported the warrant.
See United States v. Webster, 960 F. 2d 1301, 1307 (5th Cr.), cert.
denied, __ US __, S C. ___, 61 US L W. 3285 (1992).

However, we need not reach the probable cause issue if the
good-faith exception applies, and the case does not involve a
"novel question of |aw whose resolution is necessary to guide
future action by law enforcenent officers and nmgistrates.”
II'linois v. Gates, 462 U. S. 213, 264, 103 S. . 2317, 2346, 76 L.
Ed. 2d 527 (1983) (Wite, J., concurring); United States v.
Maggitt, 778 F.2d 1029, 1033 (5th Gr. 1985) (quoting Gates), cert.
denied, 476 U S. 1184, 106 S. C. 2920, 91 L. Ed. 2d. 548 (1986);
see United States v. Craig, 861 F.2d 818, 820 (5th Cr. 1988)
("Principles of judicial restraint and precedent dictate that, in
nost cases, we should not reach the probable cause issue if
t he good-faith exception of Leon will resolve the matter."). This
case does not raise a novel question of law under the Fourth
Amendnent. The only question is whether, on the particular facts

of this <case, the affidavit supporting the search warrant

4 See United States v. Leon, 468 U.S. 897, 104 S. C. 3405,
82 L. Ed. 2d 677 (1984).
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est abl i shed probabl e cause to search the apartnent. W therefore
turn to the good-faith issue first.

In Leon, the Suprene Court held that evidence obtained by
officers in objectively reasonable good-faith reliance upon a
search warrant is adm ssible, even though the affidavit on which
the warrant was based was i nsufficient to establish probabl e cause.
See Leon, 468 U. S. at 922-23, 104 S. (. at 3420, Craig, 861 F.2d

at 821. This rule does not apply where the warrant is based on an

affidavit ""so lacking in indicia of probable cause as to render
official belief in its existence entirely unreasonable.'" Leon,
468 U. S. at 923, 104 S. . at 3421 (quoting Brown v. Illinois, 422

U S 590, 610-11, 95 S. . 2254, 2265-66, 45 L. Ed. 2d 416 (1975)
(Powell, J., concurring in part)); see Craig, 861 F.2d at 821
(referring to this type of affidavit as a "bare bones" affidavit).
Satterwhite argues that the affidavit supporting the search warrant
for his apartnment was a "bare bones" affidavit, which made agent
Hldreth's reliance on the warrant unreasonabl e.

We revi ew de novo the reasonabl eness of an officer's reliance
upon a warrant issued by a magistrate. Uus v. Wlie, 919 F. 2d
969, 974 (5th Gr. 1990). Wen a warrant i s supported by nore than
a "bare bones" affidavit, officers may rely in good faith on the
warrant's validity. United States v. Pigrum 922 F.2d 249, 252
(5th Gr.), cert. denied, =~ US __ , 111 S. C. 2064, 114 L. Ed.
2d 468 (1991); United States v. Settegast, 755 F.2d 1117, 1122 n.6
(5th Gr. 1985). "Bare bones" affidavits contain wholly conclusory

statenents, which lack the facts and circunstances from which a
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magi strate can i ndependently determ ne probabl e cause. See United
States v. Brown, 941 F.2d 1300, 1303 n.1 (5th Cr.) (per curiam

n>

(giving as an exanple, an affidavit that states the affiant has

cause to suspect and does believe that contraband is | ocated on
the prem ses (quoting Nathanson v. United States, 290 U S. 41, 54
S. C. 11, 78 L. Ed. 159 (1933))), cert. denied, ___ US. __ , 112
S. C. 648, 116 L. Ed. 2d 665 (1991).

We conclude that the Cl's personal observations and Cooks's
statenents to the Cl provided the magistrate with nore than a "bare
bones" affidavit. Agent Hildreth's affidavit contains facts which
the Cl personally observed. As stated in the affidavit, the C
acconpanied Cooks to the apartnent for the purpose of buying
cocai ne. See Record on Appeal, vol. 1, at 152. Once there, the Cl
saw Cooks enter the apartnment and return carrying cocai ne. See id.
This information provided the magistrate with facts, and not nere
concl usi ons, from which he could determ ne probabl e cause.?®

Satterwhite nmintains that the Cl's observations are

unrel i abl e hearsay, because neither agent Hldreth nor the C had

5 Satterwhite contends that Cooks may have had the cocai ne
on his person before he entered the apartnent, and that therefore
the Cl's observations cannot establish probable cause for a search
warrant. We disagree. Determ ning probabl e cause does not require
certainty, but only a probability that contraband or evidence is
| ocated in a certain place. See Gates, 462 U. S. at 230-31, 103 S
Ct. at 2328; see also United States v. Fluker, 543 F.2d 709, 714
(9th Cr. 1976) (finding probable cause on simlar facts,
notw t hstandi ng argunent that an informant who was not searched
before entering defendant's apartnment could have had the drugs on
his person when he entered the apartnent). Furt her nor e,
Satterwhite does not offer, and we cannot find, any explanation for
why Cooks m ght have wanted to deceive the C
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personal know edge that Satterwhite's apartnent contai ned drugs.
Satterwhite therefore argues that the governnent is attenpting to
put flesh on an otherw se "bare bones" affidavit by the use of
unrel i abl e hearsay.

An affidavit may rely on hearsay))i nformation not within the
personal knowl edge of the affiant, such as an informant's

n>

report))as long as the affidavit presents a " substantial basis for
crediting the hearsay.'" Gates, 462 U S at 242, 103 S. . at
2334 (quoting Jones v. United States, 362 U S. 257, 269, 80 S. C
725, 735, 4 L. Ed. 2d 697 (1960)). |In assessing the credibility of
an informant's report, we examne the informant's veracity and
basis of know edge. See id. at 230-33, 103 S. C. at 2328-29
(these two factors are rel evant consi derations under the "totality
of the circunstances" test for valuing an informant's report).
The affidavit supporting the search warrant for Satterwhite's
apartnent adequately denonstrated the Cl's veracity. The affiant
asserted that the CI had in the past given true and accurate
information leading to arrests and the seizure of controlled
subst ances. The affiant further asserted that the C had
accurately provided the nanes and addresses of other suspected
narcotic traffickers. These assertions sufficiently establish the
Cl's veracity. See United States v. MKnight, 953 F.2d 898, 905
(5th Gr.), cert. denied, =~ US |, 112 S. C. 2975, 119 L. Ed.
2d 594 (1992) (assertion that informant had in the past given true

and reliable information sufficiently establishes veracity).
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The affidavit also sufficiently denonstrated the Cl's basis of
know edge. The affiant stated that the CI saw Cooks enter and
| eave Satterwhite's apartnent, whereupon Cooks showed the Cl sone
cocai ne. That the Cl personally observed these events denonstrates
that he obtained his information in a reliable way. See Spinelli
v. United States, 393 U S. 410, 425, 89 S. C. 584, 593, 21 L. Ed.
2d 637 (1969) (Wite, J., concurring) ("[If an informant's] report

purports to be first-hand observation, renaining doubt
centers on the honesty of the informant, and that worry is
dissipated by the officer's previous experience wth the
informant.").

Moreover, the affidavit contains information wthin the
personal know edge of agent Hildreth which tends to corroborate the
Cl's story. See CGates, 462 U S at 242, 103 S. . at 2334 ("An
officer "may rely upon information received through an informant,
rather than wupon his direct observations, so long as the
informant's statenent is reasonably corroborated by other nmatters

within the officer's know edge. (quoting Jones, 362 U. S. at 269,
80 S. . at 735)). Agent Hildreth discovered that Satterwhite had
Six previous arrests and at |east four convictions, including two
convi ctions for possession of dangerous drugs. The affidavit al so
states that Satterwhite was on probation at the tinme for his
i nvol venent wi th dangerous drugs. See Jones, 362 U S. at 271, 80
S. C. at 736 (that defendant was known wuser of narcotics

corroborated informant's report); United States v. Farese, 612 F. 2d

1376, 1379 (5th Gr.) (that defendant had an extensive crimnal
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record corroborated informant's report), cert. denied, 447 U S
925, 100 S. C. 3019, 65 L. Ed. 2d 1118 (1980).

Agent Hildreth also discovered that the account for the
apartnent's utility bill belonged to Joseph Wal ker. See Record on
Appeal, vol. 1, at 153. Police records indicated that WAl ker had
wor ked at a ganme arcade managed by Satterwhite, and had al so wor ked
for J.B. Mdtors, supposedly owned by Cooks. 1d. These facts al so
tend to corroborate the Cl's story by establishing a connection
bet ween Cooks, Walker, and Satterwhite. Because the affidavit
established a substantial basis for crediting the C's
observations, the governnent does not add to an otherw se "bare
bones" affidavit with unreliable hearsay.

Cooks's statenents to the C further support the sufficiency
of agent Hildreth's affidavit. Cooks stated that: (1) he had seen
| arge amobunts of cocaine in the apartnent; (2) he had purchased
cocaine, and delivered it to defendant's apartnent; and (3)
Satterwhite was a financier of a drug distribution ring, which was
operating the apartnent to nmanufacture and store crack cocai ne.
See Record on Appeal, vol. 1, at 152. Because this information was
not within the personal know edge of the affiant, these statenents
constitute hearsay (Cooks's statenents) within hearsay (the C's
report). Satterwhite argues that Cooks's statenents are unreliable
doubl e hearsay, and should not be used to support the affidavit.

Where an informant's report s not based on personal
know edge, but rather on the i nformati on of a second i ndividual, we

must determ ne whet her a substantial basis exists for crediting the

-12-



second individual's information. See Spinelli, 393 U S at 410,
425, 89 S. . at 593 (Wiite, J., concurring) ("If the affidavit
rests on . . . an informant's report . . . the informant nust
declare either (1) that he has hinself seen or perceived the fact
or facts asserted; or (2) that his information is hearsay, but
there is good reason for believing it))perhaps one of the usua
grounds for crediting hearsay information."); United States v.
Smth, 462 F.2d 456, 458 (8th G r. 1972) (upon receiving affidavit
which contains hearsay upon hearsay, nagistrate need not
categorically reject doubl e hearsay i nformati on, but is call ed upon
to determ ne whether information gained in reliable way).

The Cl corroborated Cooks's statenents by observing cocai ne on
his person after he returned from Satterwhite's apartnent. See
Record on Appeal, vol. 1, at 152. Agent Hildreth's independent
corroboration of the Cl's story also tends to corroborate Cooks's
statenents. See id. at 153. "It is enough . . . that
“[c]orroboration through other sources of information reduced the
chances of a reckless or prevaricating tale,' thus providing a
"substantial basis for crediting the hearsay.'" See Gates, 462
US at 244-45, 103 S. C. at 2335 (alteration in original)
(quoting Jones, 362 U S. at 269, 271, 80 S. . at 735, 736).

Cooks's statenents are al so reliable because he adm tted that
he had previously delivered cocaine to the apartnent. This was an
adm ssi on agai nst penal interest because it inplicated Cooks as a
co-conspirator with Satterwhite. "Adm ssions of crine, |like

adm ssi ons agai nst proprietary interests, carry their own indicia
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of credibility))sufficient at |east to support a finding of
probabl e cause to search.” United States v. Harris, 403 U S. 573,
583, 91 S. O. 2075, 2082, 29 L. Ed. 2d 723 (1971); see Spinelli,
393 U.S. at 425, 89 S. C. at 593 (Wiite, J., concurring) ("[I]f
the informer's hearsay cones from one of the actors in the
crinme in the nature of an adm ssion agai nst interest, the affidavit
giving this information should be held sufficient."); United States
v. Angul o-Lopez, 791 F.2d 1394, 1397 (9th Cr. 1986) ("Wen the
ci rcunst ances suggest veracity, such as an adm ssi on agai nst penal
interest, a statement made to an informant can be considered
reliable."). Thus, the affidavit presented a substanti al basis for
crediting both the Cl's information as to what he personally
observed, and Cooks's statenents to the Cl. Accordi ngly, agent
Hildreth provided the nmagistrate with nore than a "bare bones”

affidavit, and the good-faith exception applies.

For the foregoing reasons, we AFFIRM
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