IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7493

IN RE:  AMERI CAN Al RLI NES, | NC.
AMR CORPORATI ON,
Petitioners.

Petition for Wit of Mundamus
to the United States District Court
for the Southern District of Texas

( Septenber 4, 1992 )

Before POLITZ, Chief Judge, H GE NBOTHAM and BARKSDALE, Circuit
Judges.

H G3 NBOTHAM Circuit Judge:

American Airlines, Inc. petitions for a wit of mndanus
directing the district court to disqualify its fornmer counsel
Vinson & Elkins from representing plaintiff Northwest Airlines,
Inc. W hold that the district court erred in denying Anerican's
nmotion and issue the requested wit.

I

Continental Airlines filed a conplaint agai nst Arerican in the
United States District Court for the Southern District of Texas on
June 8, 1992, charging Anerican wth attenpted nonopolization by

predatory pricing in violation of the Sherman Act. Anerican filed



a decl aratory judgnent action against Continental and Northwest in
the United States District Court for the Northern District of
IIlinois the follow ng day. Three days l|ater, Northwest sued
American in the Southern District of Texas. The Continental and
Nort hwest suits have been consolidated by order of the district
court.

On June 9, 1992, the day after Continental filed its
conplaint, David Schwarte, Anerican's in-house counsel, asked
Alison Smth, a VE partner, if VE would represent American in this
case. Smth accepted the Anerican representation on June 10,
unawar e that four days earlier Harry Reasoner, another VE partner,
had prom sed Joe Jamail, Northwest's counsel, that VE would not
consi der representing another airline until Jamail and Reasoner had
di scussed joining forces. When Smith infornmed Reasoner of her
accept ance of the Anerican representati on, Reasoner directed her to
informSchwarte that "there m ght be a problemw th Northwest" and
t hat Reasoner woul d make the final decision the next day. On June
11 Reasoner accepted the Northwest representation.

Anmerican asserted that VE s prior representation of American
and its agreenent to do so in this case nmade its representation of
Nort hwest inproper. It requested that VEwthdrawfromthe case in
letters sent on June 12 and June 19. Nor t hwest refused and on
July 1 Anerican noved to disqualify VE. The parties at this tinme
becane aware that Weil, Gotshal & Manges, Anerican's |ead counsel,
had previously represented Northwest and Continental. An exchange

of "conflicts" was briefly considered. When Anerican indicated



that it would not withdraw its notion to disqualify VE, Northwest
moved to disqualify Weil, Gotshal on July 13.

Anerican rests its notion to disqualify Vinson & Elkins on
VE s representation of American in prior antitrust matters and its
al l eged agreenent to represent it in this case. According to
Anerican, Vinson & Elkins has served as its "Houston" antitrust
counsel since 1987. In this role VE defended Anerican in suits by
Continental and a Continental affiliate. VE also provided
antitrust advice in connection with Anerican's possible acquisition
of Conti nental .

On July 24, after extensive briefing and the subm ssion of
numerous affidavits, the district court denied both notions to
di squalify counsel. The court held that VE s initial acceptance of

the American representation was a "m xup," that the past matters in
whi ch VE had represented Anerican were only "tangentially rel ated
to this Ilitigation," and that any confidential information
possessed by VE was "not sufficient to cause any material prejudice
to [Anerican]." The court directed the parties to submt a plan
for a Chinese Wal| to saf eguard agai nst adverse use of confidenti al
information in the case. Anerican then filed the petition for wit
of mandanus now before us.
|1
W nust first determine our jurisdiction. Orders denyi ng

motions to disqualify counsel are not appeal able before final

judgment under 28 U.S.C. 8§ 1291. Firestone Tire & Rubber Co. v.

Risjord, 449 U S. 368, 375 (1981); see also Richardson-Merrell,




Inc. v. Koller, 472 U S. 424 (1985) (extending rule to orders

granting not i ons to disqualify). Wi | e hol ding that
disqualification orders are not i mmedi ately appeal able as a matter
of course, the Firestone Court indicated that a wit of mandanus
m ght be available "in the exceptional circunstances for which it
was designed." Firestone, 449 U S. at 378 n.13; Koller, 472 U S
at 435. Anerican contends that this case presents the requisite
"exceptional circunstances."”

The standards are well established: "[P]etitioners nmust show
that they | ack adequate alternative neans to obtain the relief they
seek . . . and carry the 'burden of show ng that [their] right to

i ssuance of the wit is "clear and indisputable." " Mllard v.

United States Dist. C. for the S. Dist. of lowa, 109 S.C. 1814,

1822 (1989) (citations omtted); In re Fibreboard Corp., 893 F.2d

706, 707 (5th Gr. 1990); Inre WIly, 831 F.2d 545, 549 (5th Gr

1987) . The test contains two prongs, one procedural and one
substantive, and unless American denonstrates that it |acks an
adequate alternative neans to obtain relief, we need not consider
whether its right to a wit of mndanus is "clear and
i ndi sput able."

Courts confronting this question have suggested that "[d]eni al
of a notion to disqualify counsel wll rarely justify the issuance

of a wit of mandanus."” In Re Ford Motor Co., 751 F.2d 274, 275

(8th Gr. 1984); see also In re Mechem 880 F.2d 872, 873 (6th Cir

1989); In re Bushkin Assocs., Inc., 864 F.2d 241, 243-44 (1st G

1989). W agree that frequent use of the wit would "' underm ne[]



the policy agai nst pieceneal appellate review,'" Mechem 880 F.2d

at 875 (quoting Allied Chemcal Corp. v. Daiflon, Inc., 449 U S

33, 36 (1980) (per curiam), and thus we have stressed that
"mandanus may not serve as a substitute for appeal." Varren v.
Bergeron, 831 F.2d 101, 103 (5th Cr. 1987). W also have
recogni zed, however, that the standard governing the availability

of mandanus is not "never," but "hardly ever." Allied Chem cal

101 S.Ct. at 190. Thus, this court has recently held that a wit
of mandanus will be available in certain cases to obtain i medi ate
review of a district court's denial of a disqualification notion.

In re Dresser Industries, No. 92-2199 (5th CGr. Aug. 21, 1992).

See also In re Anerican Cable Publications, Inc., 768 F.2d 1194

(10th Gr. 1985) (issuing wit on petition to review a grant of

disqualification notion); Merle Norman Cosnetics, Inc. v. United

States Dist. C., Central Dist. of Cal., 856 F.2d 98, 101 (9th Cr.

1988) (recognizing that "if petitioners' clains were wellfounded
[sic], the danage woul d be irrenedi abl e," but denying wit on other
grounds). As in Dresser, we find the special circunstances of the
present dispute sufficient to place it wthin that narrow cl ass of
cases warranting nmandanus revi ew.

Anmerican clainms that imedi ate review of its disqualification
nmotion is appropriate because it will otherw se suffer "irreparable
harnt and al so because "attorneys and clients throughout Texas need
the benefit of this Court's guidance on this issue of grave
i nportance. " We agree. First, the nature and size of this

litigation would seemto preclude effective appellate review upon



final judgnent. |In addition, this case raises several questions
pertaining to the proper interpretation and application of ethical
standards in disqualification cases. As illustrated by our recent
Dresser opinion, it is relevant to nmandanmus review that the
"district court's order was not a nere di scretionary one but rather
turns on | egal questions appropriate for appellate review" 1Inre

Burlington N., Inc., 822 F.2d 518, 523 (5th Gr. 1987). It is also

relevant that, as in Dresser and Burlington, "[t]he issues here

al so have i nportance beyond the immediate awsuit." [d. at 523; In
re EEQCC, 709 F.2d 392, 394-95 (5th Cr. 1983). For these reasons,
we hold that American has denonstrated the absence of an adequate
alternative to mandamnus review.

Having net the "procedural" requirenent for a wit of
mandanus, Anerican nust also denonstrate that its right to the
i ssuance of the wit is "clear and indisputable.” This test goes
tothe nerits, and we pause only to set out the standard of review
The Suprene Court has indicated that "[w] here a matter is commtted
to discretion, it cannot be said that a litigant's right to a

particular result is 'clear and indisputable.'" Allied Chem cal,

101 S.Ct. at 191. In accord with these dictates, this court has
held that a wit of mandanus should not issue nerely because we
believe that "we m ght have exercised the discretion vested in that
court differently than the district court exercised it." Matter of
Hester, 899 F.2d 361, 367 (5th Cr. 1990).

In this circuit, however, a district court's ruling upon a

disqualification notionis not a matter of discretion. Rather, the



appel late court "reviews] findings of fact for clear error "while

carefully examning the district court's application of relevant

et hi cal standards. Johnston v. Harris County Flood Control

Dist., 869 F.2d 1565, 1569 (5th Gr. 1989) (quoting Cossette V.

Country Style Donuts, Inc., 647 F.2d 526, 531 (5th Cr. 1981)).

Conceding that abuse of discretion review is not appropriate,
Nort hwest asserts that this case centers on disputed factual
matters, and that the district court's findings deserve deference.
Assum ng arguendo that the district court nmade findings on these
contested questions of fact, it is clear that the court was gui ded
by a particular reading of the Texas Disciplinary Rules in making
t hese rel evant factual determ nations. Whatever deference due the
court's factual findings, little or no deference is proper in
reviewing its interpretation of ethical rules. W have recently
held that a "district court's interpretation of the state
disciplinary rules [is] an interpretation of [|aw, subject
essentially to de novo consideration." Dresser, No. 92-2199, slip
op. at 6975-76. |In accord with Dresser, our review of the district
court's reading of the relevant ethical standards will|l be de novo.
1]

W turn to the applicable |aw The Local Rules of the
Southern District of Texas provide that "[t] he Code of Professional
Responsibility adopted by this court is the Code of Professional
Responsibility of the State Bar of Texas, as anended fromtine to
tine." Tex. Rules of Court, Federal App. A Rule 4B Texas

replaced the Texas Disciplinary Code with the Texas D sciplinary



Rul es of Professional Conduct in 1990. Recognizing the new Rul es
as an anendnent of the old Code, this Court has applied the Rules.

See In re Medrano, 956 F.2d 101, 102 n.3 (5th Cr. 1992). The

parties do not contest application of the Rules.
W have recently held, however, that the Texas Rules, as

adopted by the Southern District of Texas, are not the sol e'

authority governing a notion to disqualify." Dresser, No. 92-2199,

slip op. at 6976. In reviewing a notion to disqualify, we
consi der the notion governed by the ethical rules announced by the
national profession in light of the public interest and the
litigants' rights.” 1d. As Dresser indicates, our precedents have
applied the ethical canons contained in the ABA Mydel Code. See,

€.qg., Brennan's Inc. v. Brennan's Restaurants, Inc., 590 F.2d 168

(5th Gr. 1979); Wods v. Covington County Bank, 537 F.2d 804 (5th

Cr. 1976).

The parties' extensive citation of this court's precedents
applying the ABA Mdel Code suggests their recognition that the
Texas Rul es, as adopted by the Southern District of Texas, are not
the "sole" authority governing this case. Mor eover, we do not
believe that our holding in Dresser has rendered the parties'
argunents grounded in the Texas Rules irrelevant to our decision.
The Texas Rules were patterned after the ABA Mdel Rules of
Pr of essi onal Conduct, which the Dresser court cited along with the
Model Code as the national standards utilized by this circuit in
ruling on disqualification notions. Since the relevant ABA Rul es

do not differ materially fromthe correspondi ng Texas Rules, the



parties' interpretations of the Texas Rules are equal ly applicable
in this case. Qur discussion will therefore center on the Texas
Rul es.

As we confirmed in Dresser, "[motions to disqualify are
substantive notions affecting the rights of the parties and are

determ ned by applying standards devel oped under federal |aw

Dresser, No. 92-2199, slip op. at 6976; see also In re Snyder, 105

S.Ct. 2874, 2881 n.6 (1985); Inre Finkelstein, 901 F.2d 1560, 1564

(11th Gr. 1991); United States v. Mller, 624 F.2d 1198, 1200 (3d
Cir. 1980); Cord v. Smith, 338 F.2d 516, 524 (9th Cr. 1964)

Federal courts may adopt state or ABA rules as their ethical
st andards, but whether and how these rules are to be applied are
questions of federal |aw W stress this because Northwest
contends that the Texas Rules control the discretion of a district
court. According to Northwest, "a trial court is not forced by
literalismor nechani cal standards to do i njustice serving the nere

litigation tactics of a party. Rather, atrial court, according to

the Rules, is to determne if there is actual prejudice or
threatened interference with the fair adm nistration of justice."
See Texas Rule 1.06 Comment 17; ABA Rule 1.7 Comrent.

As we have indicated, disqualification cases are governed by
state and national ethical standards adopted by the court. W
disagree with Northwest's suggestion that these sources also
determ ne the discretion of a district court applying these rules.

That issue is one governed by federal |aw.



Sone courts have taken t he position Northwest advances, nanely
that "[t] he business of the court is to dispose of litigation and
not to act as a general overseer of the ethics of those who
practice here unless the questioned behavior taints the trial of

the cause before it." WT. Gant Co. v. Haines, 531 F.2d 671, 677

(2d Gr. 1976); Board of Educ. v. Nyquist, 590 F.2d 1241, 1246 (2d

Cr. 1979); Arnstrong v. MA pin, 625 F.2d 433, 445-46 (2d G

1980). See also Sutton, How Vul nerable is the Code of Professional

Responsibility?, 57 N C L.Rev 497, 514-16 (1979). An attorney's
ethical violation by itself does not warrant di squalification under
this approach. Rather, disqualification is proper only in cases
where a court also finds that the unethical conduct threatens to
taint the trial. This nore limted test largely rests on a belief
that disqualification notions are often nmade for tactical reasons
such as delay or harassnent. Wile the "taint" standard "fails to

correct all possible ethical conflicts,” Arnstrong, 625 F.2d at
445, it is argued that this limted disqualification rule serves to
deter many neritless, tactical notions that would otherw se be
filed.

This circuit, however, has struck a different balance,
electing toremain "sensitive to preventing conflicts of interest.™

Matter of Consolidated Bankshares, Inc., 785 F.2d 1249, 1256 (5th

Cir. 1986). W have squarely rejected this hands-off approach in
whi ch et hical rules "gui de" whet her counsel's presencew !l "taint"
a proceedi ng, holding instead that a "[d]istrict [c]Jourt is obliged

to take nmeasures agai nst unethical conduct occurring in connection

10



Wi th any proceeding before it." Wods v. Covington County Bank

537 F.2d 804, 810 (5th Cr. 1976) (enphasis added); Misicus v.

West i nghouse Elec. Corp., 621 F.2d 742, 744 (5th Gr. 1980); E.F.

Hutton & Co. v. Brown, 305 F. Supp. 371, 376-77 (S.D. Tex. 1969);

see also Kevlik v. Goldstein, 724 F.2d 844, 847 (1lst Cir. 1984)

("the district court has the duty and responsibility of supervising

the conduct of attorneys who appear before it"); Trust Corp. v.

Piper Aircraft Corp., 701 F.2d 85, 87 (9th Cr. 1983) (sane);

United States v. Agosto, 675 F.2d 965, 969 (8th Cr. 1982) (sane).
For this reason, we have enphasized that "[a] notion to disqualify
counsel is the proper nethod for a party-litigant to bring the
i ssues of conflict of interest or breach of ethical duties to the
attention of the court." Misicus, 621 F.2d at 744. W recogni ze
of course that disqualification notions may be used as "procedural
weapons" to advance purely tactical purposes. But we do not
believe that a priori assunptions concerning the notivations
underlying disqualification notions in general justify a nore
rel axed ethical rule. Qur prior cases disclose that a careful and
exacting application of the rules in each case will separate proper
and i nproper disqualification notions.

Qur rejection of the "taint" standard finds additi onal support
in the questionable nature of the assunptions underlying the test.
First, the "taint" standard rests on a belief that "ethical
conflicts surfacing during a litigation are generally better
addressed by the 'conprehensive disciplinary machinery' of the

state and federal bar." Arnstrong, 625 F.2d at 446 (quoting

11



Nyqui st, 590 F.2d at 1246)). It is not not clear that the vitality
of state enforcenent is relevant to the judicial duty of the
federal courts to clean its own house. Policy aside, it is equally
uncertain that the disciplinary boards have perforned this role.
Moreover, clients and fellow attorneys have little incentive to
file formal conplaints with disciplinary boards, and the evidence
suggests that they in fact do not. This is especially true in

cases of alleged conflicts of interest. See David B. WI kins, Wo

Should Requlate Lawers?, 105 Harv. L. Rev. 799, 827-28 (1992);

Not e, Devel opnents in the Law-Conflicts of Interest in the Leqga

Profession, 94 Harv. L. Rev. 1244, 1496-1500 (1981). To a very
| arge extent, unless a conflict is addressed by courts upon a
nmotion for disqualification, it nmay not be addressed at all. More
to the point, it is our business--our responsibility.

Second, we believe that today there is |l ess reason to suspect
tactical notivations behind disqualification notions than at the
time the "taint" standard was initially fornulated in the 1970's.
This is not due to any noral transformation of the bar, but to the
relative absence of tactical advantages that m ght be secured by
disqualification orders wunder today's |aw At that tine,
disqualification orders were i medi ately appeal abl e; the greatest
tactical advantage offered by these notions was delay, as the tri al
proceedi ngs were halted while the notion went up on appeal. See,

e.q., Nyquist, 590 F.2d at 1246. Under the Firestone regine,

however, disqualification notions are not appeal able prior to final

judgnent, thus severely limting any advantages a party m ght have

12



achi eved through delay. See Arnstrong, 625 F.2d at 452 n.2

(Newman, J., concurring in part and dissenting in part).
Accordingly, we will rigorously apply the relevant ethica
standards in reviewi ng American's disqualification notion, just as

we have done in the past. See, e.qg., Johnston v. Harris County

Fl ood Control Dist., 869 F.2d 1565, 1569 (5th G r. 1989); Doe v. A

Corp., 709 F.2d 1043, 1046 (5th Gr. 1983); In re Corrugated

Container Antitrust Litigation, 659 F.2d 1341 (5th Cr. Unit A Cct.

1981); Duncan v. Merrill Lynch Pierce, Fenner & Smith, Inc., 646
F.2d 1020 (5th Gr. Unit B June 1981). W wll now exam ne the
three argunents offered by Anmerican in support of its notion to
disqualify Vinson & Elkins fromrepresenting Northwest.

|V

American first argues that VE nust be disqualified from
representing Northwest because a law firmmay not switch sides in
the sanme case. According to Anerican, a binding attorney-client
rel ati onshi p between VE and Anerican was forned when Alison Smth,
a VE partner, agreed to represent Anerican on June 10. VE' s
w thdrawal fromthe Anerican representati on and acceptance of the
Nort hwest representation on June 11 was a switch of sides in the
sane case, a clear violation of |egal ethics.

Texas Rule 1.06(a) provides that "[a] |awer shall not
represent opposing parties to a litigation." As Anerican
indicates, this rule applies even in cases where an attorney-client
rel ati onshi p has not been forned: A lawer may not "switch[] sides

and represent[] a party whose interests are adverse to a person who

13



sought in good faith to retain the [awer." Texas Rule 1.09
Comrent 4A; see also Hazard & Hodes, The Law of Lawyering 8§ 1.9:111
(1991). The parties agree that Alison Smth agreed to represent
Anmerican on behalf of VE on June 10, and that Harry Reasoner
formally agreed to represent Northwest on June 11. There are
significant differences, however, on several points that bear on
t he di spositive question of whether American sought toretain VEin
good faith.

On June 5, 1992, Northwest, through Joe Jamail, spoke to Harry
Reasoner, managi ng partner of VE, about the possibility of VE
serving as Northwest's co-counsel in a suit against Anerican.
After checking to see whether Anmerican was a current client and
reviewing the matters that VE had handl ed for Anerican in the past,
Reasoner prom sed Jamil that VE would accept no other
representation of an airline until he had the chance to di scuss the
matter further.

On June 9, David Schwarte of Anerican, after first attenpting
to reach Reasoner, called Alison Smth, another VE partner.
Schwarte asked Smth if VE would represent Anerican in a suit that
Continental had filed against it in Galveston. Unaware of the
previ ous di scussi on between Jamail and Reasoner, Smth stated that
she woul d be "delighted" to take on the case, but added that she
woul d first have to run a conflicts check. Anerican sent VE copies
of the conplaints filed against it |ater that day.

Smth called Schwarte at around 9:00 a.m the next norning,

June 10. Wien Smith stated that the conflicts question had not yet

14



been resolved, Schwarte asked if there was a problem wth
Nor t hwest . Smith responded that no such conflict was apparent.
Smth and Schwarte then discussed Anerican's possible litigation
strategy, focusing on Anerican's desire to transfer the Gal veston
case to Chicago.

A di sput ed conversati on bet ween Davi d Boi es of Cravath, Swai ne
& Moore, |ead counsel for Continental, and Ira MIIlstein of Wil,
Got shal & Manges, | ead counsel for American, occurred at about 9: 30
a.m According to Boies, MIlIlstein stated that he hoped to retain
VE to represent Anerican in the Galveston case. Boies responded
that this probably was not possible, for it was his understandi ng
that VE woul d be representing Northwest in a suit agai nst Anerican.
M| Il stein, however, asserts that he told Boies that VE would be
representing Anmerican in Galveston, and that Boies responded that
VE m ght have a conflict with Northwest, not that VE was going to
sue Anerican on Northwest's behal f.

At 10:30 a.m, Smith informed Schwarte that there were no
conflicts that m ght prevent VE fromrepresenting American. Upon
hearing this, Schwarte asked Smth if there was any reason why "we"
coul d not beginto act as ateam Smth responded that she did not
see why not. The two agai n spoke of Anerican's desire to transfer
the Galveston case to Chicago. Schwarte asked Smith to begin
t hi nki ng about this question and told her that he would send her a
menor andum on the subject prepared by Wil, Gotshal attorneys.

After the call, Smth left Reasoner a note in his office, stating

15



t hat she had accepted the Anerican representation in the Gal veston
case.

Reasoner learned of Smth's acceptance of the Anerican
representation when he called his office at around 12:30 p.m He
advised Smth to explain to Schwarte that until Smth and Reasoner
were able to discuss the matter, it was uncertain whether VE would
be able to accept. Smth called Schwarte at 2:20 p.m The
contents of this conversation are in dispute. According to Smth
she told Schwarte that Reasoner had inforned her that there was a
problemw th VE representing Arerican. Schwarte responded that he
was not surprised, for he had | earned fromM Il stein that Reasoner
had spoken to Northwest about suing Anerican. According to
Schwarte, however, Smth stated only that she had received a
"cryptic note" from Reasoner indicating that "there mght be a
problemw th Northwest." Schwarte swears that he nmade no nention
of the possibility that VE mght represent Northwest. At 3:45
p.m, VE received a copy of the nenorandum prepared by Weil,
Gotshal that Smth and Schwarte had di scussed earlier.

Schwarte and Smth spoke again at 5:30 p.m Smth inforned
Schwarte that the "problem with Northwest" had not yet been
resol ved. Schwarte stated that he needed to know as soon as
possible in order to nake other arrangenents if it turned out that
VE coul d not represent Anerican. At 5:45 p.m, Reasoner told Smth
that he planned to read the conplaints in the case and woul d speak
to Anerican the next day. Smth called Schwarte to convey this

i nf ormati on.

16



Northwest alleges that Irv Terrell, a partner at Baker &
Botts, infornmed Joe Jamail this sanme afternoon that Baker & Botts
woul d be representing Anmerican. Both Terrell and Schwarte,
however, sharply contradict this account, asserting that Anerican
did not retain Baker & Botts until the afternoon of June 11, after
VE told Anerican that it would be representing Northwest.

The next afternoon, June 11, Reasoner and Janail agreed that
VE woul d serve as co-counsel for Northwest. Reasoner then called
various nenbers of Anerican's legal teamwith this news. MIllstein

at this tine asked Reasoner if he could recomend ot her Houston

counsel . Reasoner told him that Baker & Botts would be a good
choi ce. On Reasoner's instructions, Smth returned unread the
Weil, Gotshal nenorandum she had received the day before.

According to American, Anerican retai ned Baker & Botts |ater that
af t er noon.

The parties' respective accounts of these events diverge at
several significant points. The rule barring lawers from
switching sides in the sane case applies only where the conpl ai ni ng

party sought in good faith to retain the lawer. Texas Rule 1.09

Comrent 4A. Northwest's version of events mght lead a court to
guestion Anmerican's good faith. According to Northwest, Anerican's
| ead counsel was inforned that VE woul d be representing Northwest
in a suit against Anmerican before Alison Smth, who, unlike
Anmerican, had no know edge of VE s previous commtnent to
Nort hwest, agreed to represent Anerican. Northwest al so contends

that Anerican hired Baker & Botts during the afternoon of June 10,

17



before VE' s final decision that it would not represent Anmerican.
Nort hwest al |l eges that Anmerican sent VE the confidential nmenorandum
prepared by Wil, CGotshal after these two events, that is, wth
know edge that VE would likely be representing Northwest and after
it had hired Baker & Botts. These alleged facts, if accepted as
true, maght establish that Anerican's efforts were notivated
primarily by a desire not to secure representation fromVE, but to
ensure that VE would not, or could not, represent Northwest.

Anerican, of course, contests Northwest's account, insisting
that it had no know edge of VE's prior commtnent to Northwest and
that it hired Baker & Botts on June 11, only after it was inforned
that VE woul d be representing Northwest. Wen Anerican | earned of
VE's commtnment to Northwest is a factual issue crucial to
determ ni ng whether Anerican sought VE s representation in good
faith, as Texas Rule 1.06 requires. The district court nade no
factual findings on this issue. W need not remand for further
fact finding because we hold that VE nust be disqualified on other
gr ounds.

\Y

Anerican's final tw contentions rest on VE s oprior
representations of the airline in antitrust matters. Ameri can
contends that VE nust be disqualified because VE has represented
American in matters substantially related to the present case and
VE s representation of Northwest in this case wll likely involve
the use to Anerican's disadvantage of confidential information

obtained during this earlier representation. W will first discuss

18



the applicable ethical standards. W will then apply these
standards to the prior representations alleged by Anerican to
warrant VE' s disqualification.
A

American contends that VE s prior representations of Amnerican
make di squalification appropriate under this court's precedents and
the Texas Rules. Qur review in previous cases involving prior
representati ons has been governed by the "substantial relationship”
test:

A party seeking to disqualify opposing counsel on the

ground of a fornmer representation nust establish two

el enent s: 1) an actual attorney-client relationship

between the noving party and the attorney he seeks to

disqualify and 2) a substantial relationship between the

subj ect matter of the fornmer and present representations.

Johnston v. Harris County Flood Control Dist., 869 F.2d 1565, 1569

(5th Gr. 1989); In re Corrugated Container Antitrust Litigation,

659 F.2d 1341, 1345 (5th Cr. 1981); Duncan v. Merrill Lynch,

Pierce, Fenner & Smth, 646 F.2d 1020, 1028 (5th Gr.), cert

denied, 454 U. S. 895 (1981). Because it is not disputed that VE
represented Anerican in the matters under consideration, the sole
issue is whether these prior representations are substantially
related to the present case. Qur inquiry may be narrowed to this
single question because the substantial relationship test is
governed by an irrebuttable presunption. Once it is established
that the prior matters are substantially related to the present
case, "the court wll irrebuttably presune that relevant

confidential informati on was di scl osed during the forner period of

19



representation.” Duncan, 646 F.2d at 1028; Corrugated, 659 F. 2d at

1347.1

The test is categorical inrequiring disqualification upon the
establishnent of a substantial relationship between past and
current representations. But we have never applied the test in a
mechanical way that mght "prevent[] an attorney from ever
representing an interest adverse to that of a fornmer client.”
Duncan, 646 F.2d at 1027-28. Rather, a substantial relationship
may be found only after "the nobving party delineates wth
specificity the subject matters, issues and causes of action"
common to prior and current representations and the court engages

ina"'painstaking anal ysis of the facts and preci se application of

precedent.'" Duncan, 646 F.2d at 1029 (quoting Brennan's, Inc. V.

Brennan's Restaurants, Inc., 590 F.2d 168, 174 (5th Cr. 1979)).

Finally, the party seeking disqualification bears the burden of
proving that the present and prior representations are
substantially related. Duncan, 646 F.2d at 1028.

This circuit adopted the substantial relationship test before
the promulgation of the Rules of Professional Conduct. We nust
deci de the application of the substantial relationship test under
these new Rules. Texas Rule 1.09 provides in relevant part:

(a) Wthout prior consent, a |lawer who personally has

formally represented a client in a matter shall not thereafter
represent another person in a matter adverse to the forner client:

! A second irrebuttable presunption is that confidences
obt ai ned by an individual |awer will be shared with the other
menbers of his firm See Corrugated, 659 F.2d at 1346. This
presunption is not at issue in this case, for all of the VE
| awyers invol ved have previously represented Anerican.
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'(2) if the representation in reasonable probability
wll involve a violation of Rule 1.05; or

(3) if it is the same or a substantially related
matter.

Rule 1.09(a)(2) incorporates Rule 1.05, which prohibits a | awer's
use of confidential information obtained froma fornmer client to
that fornmer client's disadvantage. Rule 1.09 thus on its face
forbids a | awer to appear against a fornmer client if the current
representation in reasonable probability will involve the use of
confidential information or if the current matter is substantially
related to the matters in which the Iawer has represented the
former client.?

In providing two distinct grounds for disqualification, the
Rul es expand the protections for fornmer clients beyond those
af forded by the substantial relationship test. The Rules are not,
however, broader than the protections provided by our precedents.
Wile the focus of our cases has been on the substantial

relationship test, we have indicated that a fornmer client could

2 ABA Rule 1.9 is identical to Texas Rule 1.09 in al
i nportant respects:

(a) Alawer who has formally represented a client in a
matter shall not thereafter represent another person in
the sanme or a substantially related matter in which
that person's interests are materially adverse to the
interests of the former client unless the forner client
consents after consultation

'(é) A lawer who has formally represented a client in a
matter . . . shall not thereafter:
(1) use information relating to the representation to the
di sadvant age of the forner client
ABA Rule 1.09.
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al so disqualify counsel by showing that his forner attorney
possessed relevant confidenti al information in the rmanner
contenplated by Rule 1.09(a)(2). As Duncan, for exanple, stated:
"[The noving party may disqualify counsel on the basis of prior
representations] either by establishing that the present and
previous representations are substantially related or by pointing
to specific instances where it revealed relevant confidential
information regarding its practices and procedures.” Duncan, 646
F.2d at 1032. Thus, it does not appear that the Texas Rul es make
material addition to the basic approach we have used in the past.

But do the Rules take sonething away? That is, do the Rules
offer less protection to former clients than our precedents?
Nort hwest offers two related argunents on this score. First,
Nort hwest contends that a substantial relationshi p between past and
current matters exists only where the two cases are so closely
related that the risk of adverse use of the former client's
confidences threatens to "taint” the trial. Northwest al so argues
that a close relation between a past and current representation is
irrelevant if the attorney relied on publicly avail able information
in advising the forner client. These two argunents are rooted in
Nort hwest's | arger assertion that the substantial relationship test
is solely concerned with protecting a fornmer client's confidences.

Nort hwest offers three distinct grounds in support of its
"taint" standard. It first makes a brief attenpt to locate this
nmor e demandi ng standard i n Duncan. According to Northwest, Duncan

provides that a party may establish a substantial relationship
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bet ween past and current representations only by denonstrating that
the two matters are so closely related that there is a "genuine
threat that confidences revealed to his former counsel wll be
divulged to his present adversary." Duncan, 646 F.2d at 1028.
Duncan, however, stands for a different proposition, for we held
that a "genuine threat" of adverse use of confidences 1is
est abl i shed by showi ng that a prior representation is substantially
related to the present case. Id. Under Duncan, a party denonstrates
a "genuine threat" by establishing a substantial relationship
bet ween past and present cases, not, as Northwest would have it,
the ot her way around.

Nort hwest's other two argunents rest onits interpretation of
Texas Rule 1.09's substantial relationship |anguage. First,
Nort hwest contends that the comentary to Rule 1.09 nakes
"abundantly <clear” that the Rule's substantial relationship
| anguage is directed to "actual and genuine threats to the
integrity of the trial process.” Coment 8 to Rule 1.09 provides:

Al t hough not required to do so by Rule 1.05 or this Rule,

sone courts, as a procedural decision, disqualify a

| awyer for representing a present client against a forner

client when the subject matter of the present

representation is so closely related to the subject
matter of the prior representation that confidences
obtained fromthe fornmer client mght be useful in the
representation of the present client. See Comment 17 to

Rul e 1. 06.

Comrent 17 provides that alleged conflicts should be raised by an
opposi ng party only where the alleged "conflict is such as clearly

to call in question the fair or efficient admnistration of

justice." Northwest concludes that this comentary reveal s that
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"the substantial relationship | anguage of Rule 1.09 is bottoned on
a concern about the actual fairness of the proceedings in which
disqualification is sought."

Nort hwest also contends that the Texas Rules' conscious
om ssion of the "appearance of inpropriety" standard contained in
Canon 9 of the Mbdel Code independently establishes "taint" as the
appropriate disqualification standard. Northwest points out that
sone of our broader substantial relationship cases, notably In re

Corrugated Container Antitrust Litigation, 659 F.2d 1341 (5th Cr

1981), were decided under Canon 9. Nort hwest asserts that
Corrugated's broad |anguage was intimately tied to Canon 9's
"appearance of inpropriety" standard. Since the Texas Rules
elimnated this rule, "disqualification is no |onger appropriate
unl ess counsel's continued involvenent threatens to taint the
underlying trial: a nere appearance of inpropriety wll not
suffice.”

We reject both of Northwest's argunents. A party seeking to
di squal i fy counsel under the substantial relationship test need not
prove that the past and present natters are so simlar that a
| awer's continued involvenent threatens to taint the trial.
Rat her, the former client nust denonstrate that the two matters are
substantially related. Second, we adhere to our precedents in
refusing to reduce the concerns wunderlying the substantial
relationship test to a client's interest in preserving his
confidential information. The second fundanental concern protected

by the test is not the public interest in |awers avoiding "even
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t he appearance of inpropriety," but the client's interest in the
| oyalty of his attorney.

Nort hwest's argunent that the Texas Rul es' commentary bottons
Rule 1.09's substantial relationship |anguage on a concern for
"actual fairness" rests onits general interpretation of the Texas
Rul es. Nort hwest suggests that courts' wuse of disciplinary
standards in disqualification matters i s "understandable in courts
that have not yet developed their own specific procedural
disqualification rules or standards.” Courts nmay borrow fromthe
rules, with two i nportant qualifications: "First, any violation of
a disciplinary standard nust be denonstrated by novant to have been
actually prejudicial to novant; and, second, disqualification
should be denied unless the litigation will be 'tainted by the
continued participation of a lawer or firmthat may have viol ated
a disciplinary standard."

This argunment is closely related to Northwest's |I|arger
assertion that the Texas Rules are "guides" for courts and are not
to be "literally" appliedin disqualification cases. W addressed,
and rejected, this general argunent in Part II1. We under st and
this particular argument concerning the substantial relationship
test to be sonething nore than a reiteration of this general point.
Northwest's initial argunent was that a breach of an ethical
st andard does not by itself require disqualification; an additi onal
show ng of taint is needed. Here, Northwest appears to concede
t hat such a breach requires disqualification, but asserts that the

rule barring representation in substantially related matters i s not
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viol ated unless the cases are so simlar that there is a genuine
threat of taint. W reject this argunent. The substanti al
relationship test, as applied in this circuit and el sewhere, does
not have its source in disciplinary rules. To the contrary, the
test was devel oped at comon |aw. Qur precedents did not rely on
the Mdel Code or Mdel Rules in fornmulating the substantial

relationship test, but on the |landmark T.C. Theatre Corp v. WArner

Bros. Pictures, 1Inc., 113 F.Supp. 265 (S.D.N Y. 1953), which

predated the Mddel Code and of course the Model Rules. See, e.q.,
Wl son P. Abraham Construction Corp. v. Arnto Steel Corp., 559 F. 2d

250, 252 (5th CGr. 1977); In re Yarn Processing Patent Validity

Litigation, 530 F.2d 83, 89 (5th Cr. 1976).

The actual devel opnment of Rule 1.09's substantial rel ationship
provision is the just the opposite of the version Northwest gives.
The initial drafts of both the ABA and Texas Rules did not include
arule barring representation in substantially related matters. In
both cases, the substantial relationship rule was added as a

refl ection of case | aw. See Robert P. Schuwerk & John F. Sutton,

Jr., A CQuide to the Texas Disciplinary Rules of Professional

Conduct, 27A Hous. L. Rev. 1, 152 n.20, 153 n.34 (1990); Note, In
Def ense of the Double Standard in the Rules of Ethics: A Critical

Reeval uati on of the Chi nese Wall and Vicarious Di squalification, 20

U Mch. J.L. Ref. 245, 257 & n.66 (1986) (ABA Rules). Schuwerk &
Sutton's account is instructive:
[ T] he Texas conm ttee originally avoi ded [t he substanti al
related matter | anguage] in proposed Texas Rule 1.09 . .
- Subsequently, however, a difficulty energed as a
result of failure to enploy the substantial relationship
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test in adisciplinary context. A lawer m ght accept or
continue enploynent in a matter against a former client
believing (correctly) that no disciplinary violation was
i nvol ved under the initially proposed version of Rule
1.09, only to be disqualified subsequently--perhaps at
great cost and expenses to the client--by a court
enpl oying the traditional substantial relationship test
Ce The drafting commttee, therefore, concluded
that the danger of having its narrowly drawn Rule 1.09
turninto atrap for the unwary outwei ghed its objections
to the substantial relationship test as a standard of
discipline. It would be in keeping wwth the conmttee's
t hi nki ng, however, to construe "substantially rel ated"
narromy for disciplinary purposes.

Schuwerk & Sutton, supra, at 153 n.34 (enphasis added); see also
Rule 1.09 Comment 9.

As this account suggests, the difficulty posed by Rule 1.09
does not concern the "literal and nechanical" application of a
disciplinary rule in disqualification cases. Rather, the concern
is the transfer of the substantial relationship test devel oped by
courts to the disciplinary context. See also Charles W Wl fram
Modern Legal Ethics 366 (1986) (discussing ABA Rules' "adoption of
the substantial relationship standard as a disciplinary rule").
Contrary to Northwest's contentions, the Rules did not supplant,
but adopted, the common |aw substantial relationship test. The
argunent thus provides no basis for applying the substanti al
relationship test through the "taint" filter it proposes.

Nort hwest's argunment concerning the Rules' deletion of Canon
9's appearance of inpropriety standard has nore purchase.
Nort hwest argues that the Mbdel Rules' om ssion of the "appearance
of inpropriety" standard contained in the Mbdel Code indi cates that
the substantial relationship test should be solely concerned with
ensuring "actual fairness" in the proceedings. But Northwest does
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not nmention loyalty, itself a substantial addition under the Rul es.
As several commentators have noted, the Mdel Code provided no
express protection to the fornmer client's interest in loyalty.
See, e.qg., Ceoffrey C. Hazard & W WIIliam Hodes, The Law of
Lawyering 292 (1991); Wl fram supra, at 363 (1986). This interest
is singled out only under the Rules. See Texas Rule 1.06 Comment
1 ("Loyalty is an essential elenent inthe |awer's relationshipto
aclient"); ABA Rule 1.9 Comment ("The second aspect of loyalty to
a client is the lawer's obligation to decline subsequent
representations involving positions adverse to a fornmer client
arising in substantially related matters"); Hazard & Hodes, supra,
at 292-93; Wl fram supra, at 361; Sutton, supra, at 147; Stephen
Gllers, Wiat W Talked About Wen W Talked About Ethics: A

Critical View of the Mdel Rules, 46 OChio St. L.J. 243, 250-55

(1985).
The Rul es’ express est abl i shnent of | oyal ty and
confidentiality as the interests protected by the substantial

relationship test isareturnto T.C Theatre Corp. v. Warner Bros

Pictures, Inc., 113 F. Supp. 265, 268-69 (S.D.N. Y. 1953), where the

court held that once it is established that the two representations
are substantially rel ated,

[t]he court will assune that during the course of the
former representation confidences were disclosed to the
attorney bearing on the subject matter of the
representation. It will not inquire into their nature
and extent. Only in this manner can the |l awer's duty of
absolute fidelity be enforced and the spirit of the rule
relating to privileged comuni cations be naintai ned.

Id. (enphasis added).
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W believe the repl acenent of the "appearance of inpropriety"”
wth loyalty provides no basis for altering the substantial
relationship test found i n our precedents. This is because we read
our cases involving Canon 9 as protecting the sane interest in
loyalty now explicitly provided for under the Rules. As the
Comment to ABA Rule 1.9 notes, "[r]epresentation adverse to a
former client was sonetines dealt with under the rubric of Canon 9
of the Mbdel Code." This was true of this court as well as others.

The link between |l oyalty and the appearance of inpropriety is

nmost evident in Brennan's Inc. v. Brennan's Restaurants, Inc., 590

F.2d 168 (5th G r. 1979), where the court disqualified a forner
counsel even though there was no chance that confidential
informati on m ght be used against the fornmer client. W held:

The obligation of an attorney not to m suse information
acquired in the course of representation serves to
vindicate the trust and reliance that clients place in
their attorneys. A client would feel wonged if an
opponent prevailed against him with the aid of an
attorney who fornerly represented the clients in the sane
matter. As the court recognized in E.F. Hutton & Co. v.
Brown, 305 F. Supp. 371, 395 (S.D. Tex. 1969), this would
underm ne public confidence in the legal system as a
means for adjudicating disputes.

590 F.2d at 172. As Professors Hazard and Koni ak observe: "In
Brennan's, the Court recognizes two underlying concerns of the
substantial relationship test: the duty to preserve confidences
and the duty of loyalty to a forner client." Geoffrey C. Hazard &
Susan P. Koni ak, The Law and Ethics of Lawyering 658 (1990). See
also EEF. Hutton & Conpany v. Brown, 305 F.Supp. 371, 395 (S.D

Tex. 1969) ("If courts protect only a client's disclosures to his
attorney, and fail to safeguard the attorney-client relationship
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itself--a relationship which nust be one of trust and reliance--
they can only underm ne the public's confidence in the | egal system
as a neans for adjudicating disputes."); Duncan, 646 F.2d at 1027
("the integrity of the judicial systemwould be sullied if courts
tolerated such abuses by those who profess and owe undivided

loyalty to their clients") In re Yarn Processing Patent Validity

Litigation, 530 F.2d 83, 90 (5th Gr. 1976) (prohibition of

representation of conflicting interests rests on | awers duties of

loyalty and confidentiality); Cf. Inre Corn Derivatives Antitrust
Litigation, 748 F.2d 157, 161-62 (3d Gr. 1984); In re Agent O ange

Product Liability Litigation, 800 F.2d 14, 17-18 (2d G r. 1986).

As these decisions suggest, the existence of a lawer's duty
of loyalty nmeans that the substantial relationship test is not
sol ely concerned with the adverse use of confidential information.
What the duty of loyalty adds to the duty of confidentiality is

clearly presented in Corrugated:

Container's conplaint is that the district court failed
to explain how[the | awer's] advice woul d be rel evant or
substantially related to this action. The advice does
not need to be "relevant” in the evidentiary sense to be
"substantially related.” It need only be akin to the
present action in a way reasonable persons would
understand as inportant to the issues invol ved.
Corrugated, 659 F.2d at 1346 (enphasis added).
We enphasi ze "advice" because a court solely concerned with
t he possi bl e adverse use of confidential information m ght not be
obliged to protect |egal advice. As at |east one court has noted,
"the concern of the Confidentiality Rule and the case law is the

protection of what the client tells his attorney, not what the
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attorney tells the client." Laker Airways Ltd. v. Pan Anerican

Wrld Airways, 103 F.R D. 22, 40 (D.D.C. 1984) (enphasis added).
We agree that the confidentiality rule was historically concerned
with disclosures, but we are also persuaded that the substantia
relationship test cannot be reduced to a confidentiality rule. See
Texas Rule 1.07. That is, because the substantial relationship
test is concerned with both a |lawer's duty of confidentiality and
his duty of Iloyalty, a l|lawer who has given advice in a
substantially related matter nust be disqualified, whether or not
he has gai ned confi dences.

We agree with Northwest that the "appearance of inpropriety"”
has no rel evance to our probe of ethical restraints. It does not
follow, however, that the focus of the substantial relationship
test now becones the "actual fairness" of the trial. Such a shift
is premsed on the view that elimnating the appearance of
i npropriety reduces the substantial relationship test to a concern
for confidential information. W believe that such a reduction is
precluded by a lawer's duty of |loyalty. Because Canon 9 was
primarily interpreted by the court as a way to protect a client's
|loyalty interests, we believe that our application of the
substantial relationship test under the Rules is the sane as it was
under the Code.

We believe that disqualification of VE would be appropriate
even under the relaxed "actual prejudice" or "taint" standard
Nort hwest urges this court to adopt. As we explain below the

relationship between the matters in which VE has represented
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Anmerican and the instant litigation is so intimate that VE' s
conti nued i nvol venent does threaten to conprom se the integrity of
the present trial. Qur continued adherence to the substantia
relationship test rests on our belief that the ethical prohibition
agai nst successive representation cannot be reduced to the
protection of clients' confidences, let alone protecting these
confidences only to the extent that their adverse use mght "taint"
the trial, as Northwest's proposal would provide. Rat her, a
| awyer's obligation of confidentiality nust be seen as part of the
| awer's primary duty of loyalty, a duty that is not exhausted by
the preservation of a former client's secrets. W believe that a
single inquiry into whether past and present representations are
substantially rel ated provides the best neans to protect these two
interests of clients.

Because it recognizes these two interests, the substanti al
relationship test serves not only to ensure the fairness of
particular trials, but also to safeguard the integrity of the
attorney-client relationship. If the sole focus of the substanti al
relationship test was the possible adverse use of confidences,
prior representations in which the attorney advised the client but
recei ved no confidential information would not war r ant
disqualification. Even if the subject matter of case one and case
two is identical, a fornmer client's adversary is not inevitably
advant aged by virtue of his attorney's prior representation of the
client. And yet this court has held that the provision of [egal

advice on a substantially related nmatter by itself requires
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disqualification. See Corrugated, 659 F.2d at 1346-47; Brennan's,

590 F.2d at 171-72.

Disqualification rules not only preserve the purity of
particular trials but also unavoidably affect relationshi ps anong
attorneys and clients in general. This court bars attorneys from
appearing in substantially related matters not only to protect
i ndi vidual parties against the adverse use of information but also

"to aid the frank exchange between attorney and client."” WIson P.

Abr aham Const. Corp. v. Arnto Steel Corp., 559 F.2d 250, 252 (5th

Cr. 1977); see also In re Yarn Processing Patent Validity

Litigation, 530 F.2d 83, 90 (5th Gr. 1976). A post hoc inquiry
into whether a particular attorney's involvenent in a particular
suit mght "taint" the case in no way provides the breadth and
"predictability of confidence [that] is central to the role of the

attorney." In re LTV Securities Litigation, 89 F.R D. 595, 602

(N.D. Tex. 1981); cf. Upjohn Co. v. United States, 101 S.Ct. 677,

683-84 (1981) (recognizing that confidentiality is essential to
frank discussions between attorneys and clients or client's
enpl oyees) . The trust a lawer's duty of loyalty inspires in
clients encourages themfreely to confide in the | awer and freely
to rely on the advice provided by the |awer. The substanti al
relationship test ains to protect the adversary process but al so,
or as part of this concern, seeks to provide conditions for the
attorney-client relationship. As such, our central concern renains
the application of the rule to the actual relationship of |awers

and clients, but in the process we consider also what they m ght
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have done. What credence, for exanple, mght Anerican have
attached to VE s Decenber 1990 counsel that the airline's interests
woul d be better served by postponi ng the acqui sition of Continental
for at least a year if it even suspected that VEitself m ght soon
be representing one of its conpetitors in a suit agai nst Anmerican,
charging that it had abused its market power to the detrinent of
conpetition in the airline passenger service nmarkets?

These consi derations preclude us from accepting Northwest's
final argunment. Northwest clains that because VE relied primarily
on public, not confidential, information in advising Anerican,
these prior matters cannot be considered substantially related to
the present case. It contends that "'[f]acts that are comunity
know edge or that are not material to a determ nation of the i ssues
litigated do not constitute "matters involved" within the neaning
of the aw governing the substantial relationship test" (quoting

J.K & Susie L. Wadl ey Research Inst. & Blood Bank v. Mrris, 776

S.W2ad 271, 278 (Tex. App.--Dallas 1989, orig. proceeding)). The
record sharply contradicts Northwest's claim that all of the
material obtained by VE was publicly avail able. As we discuss
bel ow, VE was privy to many of Anerican's secrets. But Northwest's
argunent would fail even if it could show that all of the
information provided by Anerican was public know edge. Qur
precedents, the Texas Rules, and the ABA Rules all reject the
position Northwest advances. This court has held that
"[1]nformation [provided by a client] is sheltered fromuse by the

attorney against his client by virtue of the existence of the
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attorney-client relationshinp. This is true wthout regard to

whet her soneone else may be privy to it. Brennan's, Inc. V.

Brennan's Restaurants, Inc., 590 F.2d 168, 172 (5th Cr. 1979).

"*This ethical precept . . . exists without regard to the nature
or source of information or the fact that others share the

know edge.'" 1d. (quoting Mddel Code EC 4-4); Doe v. A Corp., 709

F.2d 1043, 1046 (5th Gr. 1983) (sane). See also Emle Industries,

Inc. v. Gen Raven MIls, Inc., 478 F. 2d 562, 572-73 (2d Gr. 1973)

("[t]heclient's privilege in confidential information disclosedto
his attorney "is not nullified by the fact that the circunstances
to be disclosed are part of a public record, or that there are

ot her avail able sources for such information quoting Henry S.

Drinker, Legal Ethics 135 (1953); NCK Organi zation Ltd. v. Bregnman,

542 F.2d 128, 133 (2d Cir. 1976) (sane).

The Texas and ABA Rul es supply the sane standard. The Rul es
do contain an exception for public information, but in each case
this exception applies only to the provision prohibiting the use of
confidential information, not the rule prohibiting successive
representation in substantially related matters. Texas Rule 1.05
provides that "a |lawer shall not know ngly

(3) [u]se confidential information of a fornmer client to

the disadvantage of the forner <client after the

representation is concluded unless the forner client

consents after consul tation or t he confidenti al
i nformati on has becone generally known."

Texas Rule 1.05 (b) (3) (enphasis added). This provision, however,
is incorporated by Rule 1.09(a) (2), not the substantial

relationship rule contained in Rule 1.09 (a) (3). The sane
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distinction exists between Rules 1.9 (a) and 1.9(c) of the ABA
Rul es, as commentators have indicated. See, e.g., Charles W
Wl fram Mdern Legal Ethics 360, 365 (1986).

W believe that our application of the substantial
relationship test under the Rules is the sane as it was under the
Code. Thus, as in our past cases, our inquiry is limted to the
single question of whether VE s prior representations of American
are substantially related to the present case.

B.

VE represented Anerican in several matters in recent years,
earning fees in excess of $676,000. Qur revieww ||l be limted to
three of VE s prior representations. VE defended Anerican in two
suits brought by Continental in Texas. The focus of each case, as
inthe larger Californialitigation to which they were rel ated, was
SABRE, Anerican's conputerized reservation system The first case,

System One Direct Access, Inc v. Anerican Airlines Inc., was an

antitrust suit brought by a Continental affiliate in Houston
federal court. VE served as counsel from Novenber 1987 until
wthdrawing in July 1988 when the case was transferred to Dall as.

VE al so served as | ead counsel in Continental Airlines, Inc.

v. Anerican Airlines, Inc., a Texas state court case. Conti nental

al l eged that Anerican had breached contractual relationships and
commtted other acts of msconduct in operating its CRS. VE
represented American fromMarch 1989 until the case was settled as
part of the gl obal settlenent between Continental and Anerican in

May 1990.
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In late 1990, VE advised Anerican concerning whether the
Antitrust Division of the Departnment of Justice would approve
"Project Armadillo,"” a proposed acquisition of Continenta
Airlines. The primary question was whether a nerger of the two
airlines would run afoul of the Departnent's nerger guidelines.
The representation ended in January 1991, when Anerican apparently
chose not to pursue the nerger.

The two Texas cases were related and subsidiary to a |arger
suit by Continental and Northwest, anong others, against Anmerican
and United Airlines in California federal district court in 1985.
Continental and Northwest charged Anmerican and United wth
nmonopol i zati on of both conputerized reservation systens and vari ous
air transportation markets.® |n particular, they charged predatory
pricing of CRS systens and air transportation, closely related to
the cl ai m advanced by Northwest and Continental here.

American asserts, and Northwest appears to concede, that the
California case is substantially related to the present case
However, G bson, Dunn & Crutcher, not VE, represented Anmerican in
California, sothe simlarities between the California case and the
present one are no basis for disqualification. American's argunent
that VE's prior representations are substantially related to this
case rests largely then upon its claimthat the Texas cases are

substantially related to the California case.

3 See In re Air Passenger Conputer Reservations Systens
Antitrust Litigation, 694 F. Supp. 1443 (C.D. Cal. 1988); aff'd
Alaska Airlines, Inc. v. United Airlines, Inc., 948 F.2d 536 (9th
Cr. 1991), cert. denied, 112 S.C. 1603 (1992).
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Nort hwest argues that the Texas cases are not substantially
related to this case because the allegations in these cases, unlike
in California, pertained only to CRS services, not air
transportation services. We di sagree. Wiile the focus was
certainly CRS systens, the plaintiffs also raised clains involving
air transportation markets. Moreover, as we wll explain, the
Texas cases involved two particular natters at issue in the present
case.

(1) Fort Bend

Fort Bend involved the state-law clainms over which the
California district court, upon Anerican's notion to dismss, had
declined to exercise pendent jurisdiction. Continental alleged
br each of contract, dur ess, tortious i nterference,
m srepresentation, and violation of the Texas Deceptive Trade
Practices Act. Asin California, Continental's petition focused on
Anmerican's CRS operations. But also as in California, Continental
asserted that Anerican's power in the CRS nmarket could not be
considered apart from its position in the air transportation
mar ket . Continental <clained that "Anerican and United, by
| everagi ng their dom nance as air carriers and the enornous secret
profits they received from bias-diverted revenues, established
thensel ves as the domnant CRS providers." Continental charged
t hat American, havi ng achi eved dom nance in the CRS market, in turn
used SABRE to "exclude[] Continental in whole or in part from

specific airline passenger markets."
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Continental's clainms were stated in a simlar manner.
Continental clainmed that Anerican had breached its contract by
"secretly accessing TXI's [a Continental affiliate] data base and
using it to study passenger traffic flow through the Dall as/ Fort
Worth hub. Reports devel oped by Anerican through the use of the
TXI data contributed to Anerican's successful exclusion of TXI from
the Dallas/Fort Wrth hub and elsewhere." In its tortious
interference claim Continental alleged that Anerican had
"interfered with Continental's prospective contractual relations

wthits travel agents and air passengers," causing damages in the
formof "lost airline bookings through bias diversions and total
exclusion from certain air passenger nmarkets." Finally,
Continental noted that the California district court had cited
American President Robert Crandall's alleged 1982 price-fixing
solicitation of Braniff as "a textbook exanple of anticonpetitive
conduct" in ruling that "Continental could proceed to trial onits
claimthat Anerican illegally attenpted to nonopolize the Dall as-
Fort Worth airport."”

Continental's allegations and its reference to Crandall's
all eged price-fixing solicitation apparently supplied the basis for
the belief anbng VE and G bson, Dunn |awers that Anerican's
al l eged attenpted nonopolization of DFWwould be at issue in the
case and that Continental m ght seek to introduce the price-fixing
i ncident as evidence on this score. As such, they believed that

Fort Bend was intimately related to the California case. For

exanple, a VE partner stated at the tine that the California and
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Fort Bend suits "involve the sane parties, the sane all eged acts,
and the sane all eged damages." Another VE | awer noted that the
two suits could be seen as "largely identical": "[The Fort Bend
petition] asserts that AA and UA wused their purported CRS
nmonopolies to obtain nonopoly power in certain air transportation
mar ket s. This <claim is intertwined wth both the CRS
nmonopol i zati on and DFW att enpted nonopol i zation clains pending in
California." The perceived simlarities between Fort Bend and t he
California case |l ed VE and G bson, Dunn to spend consi derable tine
exploring the possibility of an abatenent of the Fort Bend case
until the California proceedi ngs had concl uded.

VE argues that Crandall's alleged price-fixing solicitation
and Continental's claimthat Anerican had used its CRS to excl ude
it from the DFW market were not at issue in Fort Bend. Thi s
contention is contradicted by the accounts of G bson, Dunn | awers
and by notes taken by a VE | awyer during one neeting between VE and
G bson, Dunn. While it is difficult to reconstruct a conversation
fromthis distance, we are struck by the first two comments on the
first page of notes: 1) "There is no adm ssible evidence of the
Crandal|l tel ephone conversation on Braniff; my use it on a
consequential damages theory that Continental excluded from DFW
market." 2) "We should argue that the exclusion claimis being
litigated in California and should not be litigated in Texas."
Gven the allegations in the conplaint, the statenments of VE's
| awers at the tinme, and this evidence it is difficult to maintain

that these matters were not at issue in Fort Bend.
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The charges of nonopolization of DFWand Crandall's all eged
solicitation are promnently featured in Northwest's current
conpl ai nt. Nort hwest alleges that Anmerican has nonopolized or
attenpted to nonopolize five different air transportati on markets.
Dal | as-Fort Worth is included as an "illustrative exanple" in three
of the five markets cited by Northwest: origin and destination
city pair markets, O & D airport-airport pair markets, and O & D
based hub markets. It cannot be denied that one focus of the case
w Il be Anmerican's DFWoperations, the very market at issue in Fort
Bend.

Simlarly, Northwest contends in its conplaint that "AA and
its current chief executive officer have previously engaged in
anticonpetitive conduct with open contenpt for the antitrust | aws."
Northwest promnently cites Crandall's alleged price-fixing
solicitation, the sane allegation that VE |l awers were charged with
excluding in the Fort Bend case. VE suggested at oral argunent
that Crandall's alleged solicitation is not substantially related
to the present case because this ten-year old incident woul d not be
admtted as evidence. This is hel pful but not dispositive. As the
Corrugated court stated, the subject matter "does not need to be
‘relevant’' in the evidentiary sense to be 'substantially rel ated.'
It need only be akin to the present action in a way reasonable
persons would understand as inportant to the issues involved."
Corrugated, 659 F.2d at 1346. Nort hwest included the incident
under the heading "Conduct Gving Rise to Violations Alleged" in

its conplaint. This is not easily explained away, especially given
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Northwest's heavy reliance on the location of the Crandall
allegation in the Fort Bend petition's "procedural history" in
attenpting to prove that the incident was not at issue in that
case.

We are persuaded that VE s representation of American in the
Fort Bend case is substantially related to the present case.

2) System One

In SystemOne, Continental affiliate SystemOne, a CRS vendor,
charged that Anerican had violated antitrust laws in its provision
of CRS services. System One alleged that Anmerican had engaged in
a variety of acts designed to exclude it fromthe CRS market. But
as in Fort Bend, plaintiff presented the CRS and air transportation
markets as inextricably linked. The System One conpl aint all eged
that "AA has used its nonopoly power in the provision of air
carrier services in various geographic markets to obtain, retain,
and enhance its power in the provision of CRS systens." Again, "AA
has achieved its dom nant position in the market for CRS servi ces,
and continues to enforce anticonpetitive practices in an effort to
mai ntai n that position, not only to reap nonopoly profits fromthe
sale and use of CRS systens, but to enhance profits from the
provision of air transportation services."

The record reflects extensive discovery regarding SABRE' s
effects on air transportation revenues. System One requested al
docunents relating to the "increnental revenues," the general
effect of "airline ownership of a CRS on the airline's sale of air

transportation services," and "any actual or possible |oss of
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revenue or other detrinent to any commercial air carrier as a
result of the operation or installation of SABRE." [In response,
Anmerican agreed to produce all docunents "that discuss, study, or
anal yze whether, and the extent to which, any airline (including
Ameri can) which owns a CRS obtains increnental airline revenue as
a consequence of automating travel agencies with its CRS' as well
s "docunents di scussi ng whet her Anerican has a 'prem umshare' of
the traffic in a particular region or market and whether this is
attributable to the presence of SABRE in that region or market."

In the absence of this prior litigation, thereis little doubt
t hat Northwest woul d seek to introduce evidence of the increnental
revenues generated by SABRE in support of the predatory pricing
claims it raises in this case. Nort hwest's General Counse
recently asserted in congressional testinony that Anerican's
ability

to restructure and reduce its fares dramatically is

directly related to Anerican's |long-term advantageous

use of its CRS . . : DOT studies repeatedly have

docunented the fl ow of hundreds of mIlions of dollars of

increnental revenue diverted from other carriers to

Anmerican and United as a result of their CRS market power

: [I]n a very real sense, Anerican has |launched its
predatory attack on the |ndustry usi ng our own noney.

It is the case that chal | enges by Nort hwest and Conti nental of
Anmerican's CRS use have been earlier termnated i n ways restricting
their present assertion, Continental by settlenent and Northwest by
a final judgnent. Pointing to these outcones, VE states that it
w Il not, because it cannot, raise any issues relating to CRS in
this case. Any attenpts to redress perceived CRS abuses by

Anmerican w I | be confined, as the congressional testinony suggests,
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to the legislature. Since Arerican's CRS operation will not be at
issue, VE contends that its representation of Anmerican on this
matter cannot be substantially related to this case. Northwest in
particular clainms that the i ssues of increnental revenue and costs
addressed in SystemOne relate to CRS use and are quite different
fromthe general airline revenue and cost issues at the center of
this case.

We recognize that several possible clains relating to CRS
m ght be barred by res judi cata and we do not question Northwest's
representations in this court and belowthat the present litigation
will involve no attacks on Anerican's CRS use. W are not
persuaded, however, by Northwest's argunent that a party's
representation that matters in which a | awer represented a forner
client cannot, or wll not, be introduced in the present case
precludes a court fromfinding these matters substantially rel ated
to the prior representations. The exact scope of categories such
as "CRS matters," especially at the early stage of the litigation
when notions to disqualify are often considered, is unclear, and
| eaves nmuch room for good faith dispute anong the parties. The
party who either lost in the previous case or represented to the
court that certain matters wll not be raised wll attenpt to
define the sphere of these issues narrowy, while the party who
prevailed in the wearlier case or filed an unsuccessful
disqualification notion will naturally attenpt to define the
precluded matters quite broadly. In the particular case of res

judicata, it places the fornmer counsel in the position of
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attenpting to mnimze the beneficial results of her prior
representations by limting their effect in the present case.

The facts of this case disclose how such a dispute m ght
arise. Northwest clains that System One involved the particular
matter of increnental revenues obtained by Anerican through
ownership of a CRS. Northwest states that the focus in this case
will be on wholly different matters such as Anerican's narketing
strategy, ticket pricing, and general airline costs and revenues.
The line between increnental revenues and general revenues,
however, does not appear as distinct as VE suggests. Mor eover,
American hotly disputes VE' s contention that discovery in System
One was limted to the narrow i ssue of increnental revenues. To
the contrary, Anmerican asserts that the VE |awers reviewed and
di scussed docunents relating to marketing strategy and general air
transportation revenues and costs, the very matters Northwest
identifies as the heart of the instant case.

There is another matter involved in System One that Northwest
has indicated will be at issue in this case. Northwest nust focus
at trial upon barriers to entry into the relevant nmarkets. Inits
conpl aint, Northwest |ists anong these barriers "the role of trave
agents in the industry and incentive conm ssions paid by airlines
to travel agents and other marketing prograns and devices."
I ncentive or override comm ssions in particular were at the center
of the System One case

System One charged that Anerican used overri de conm ssions as

a means to exclude it from the CRS market: "AA conditioned the
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paynment to travel agents of comm ssions on AAticket sales on their
agreenent to use the SABRE system "™ As System One explained, this
arrangenent worked especially well in those areas where Anerican
was the domnant air carrier. In connection with this claim
American agreed to produce and searched for "[d]ocunents that
describe or discuss Anerican's policies and procedures regarding
participation by travel agencies in any override, special incentive
or 'soft dollar' comm ssion programoffered by Anerican.” American
asserts, and Northwest does not appear to contest, that VE | awers
reviewed nuch of this material. A VE |lawer and several VE
paral egals spent nore than ten weeks reviewi ng docunents at
Anmerican's offices. @ bson, Dunn | awers who were involved claim
that a VE |awer personally reviewed docunents relating to
marketing strategy and air transportation issues. The materials
submtted with the G bson, Dunn affidavits provide additional
support for these clains. VE s description of its work on the case
does little to contradict these accounts. |Its responseis |limted
to a statenent by the |l awer that he has no specific recollection
of docunents reviewed and that he does not believe, "given the
nature of the case,"” that he "reviewed any docunents relating to
Anmerican's pricing of airline transportation.”

Nort hwest contends that the presence of the i ssue of override
comm ssions in System One and the instant case does not nmake the
two representations substantially related. Northwest argues that
the two cases are not rel ated because in SystemOne t he conm ssi ons

were alleged to be a barrier to entry into the CRS market, while

46



here they represent a barrier to entry into the air transportation
market. Regardless of the direction of the block the trial nust
focus on the exclusionary force of CRS--its power to exclude
conpetition in CRS is the handmai den of its exclusionary force on
airline passenger service.

W therefore find Nort hwest' s purported distinction

unavai l i ng. Corrugated and Duncan provi de that two representations

need only involve the sane "subject matter" in order to be

substantially related. See Corrugated, supra; Duncan, supra. As

the summary of the docunent request quoted above discloses, VE
| awyers revi ewed docunents relating to travel agency conm ssions in
general, not sinply those docunents referring to the alleged
practice of tying such comm ssions to CRS use. A substanti al
relationship exists when the prior representation concerns "the
particul ar practices and procedures which are the subject matter of
[ Nort hwest's] suit. Duncan, 646 F.2d at 1032. Both System One and
the present case involve Anerican's travel agency comm ssion
"practices and procedures.” @Gven that the two cases sharing this
"subject matter" allege simlar antitrust violations, we find VE s
representation of Anerican in System One substantially related to
its present representation of Northwest.

3) Project Armadill o

VE represented Anmerican nost recently in "Project Armadillo,"
an Anerican proposal to acquire Continental. VE provided Anerican
wth antitrust analysis of the proposal, focusing on whether a

merger of the two airlines could avoid challenge under the
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Departnent of Justice antitrust nmerger quidelines. VE' s
representation began in | ate Novenber 1990 and concluded in early
January 1991, when Anerican chose not to pursue the acquisition.

As a nmenorandum pr epar ed by Aneri can expl ai ned, the Depart nent
of Justice nerger guidelines' main concern is "whether the nerger
will likely create, enhance or facilitate the exercise of market
power--the ability to raise prices to supraconpetitive |evels--by
the remaining participants in the relevant market." Market power
is nore easily inferred under narrowy defined nmarkets, and it was
therefore in Anmerican's interest to avoid "[a] market definition
that is inproperly narrow," for this would "result in such a high
| evel of concentration that, inevitably, a court will conclude the
mer ger poses an incipient threat to conpetition.™

These sane issues are at the heart of the present case.
Nort hwest alleges that Anerican has nonopolized or attenpted to
nmonopol i ze the national air transportation market as well as four
smal | er geographic markets involving city pairs and regions.
Because Anerican enjoys a greater share of particular regiona
mar kets, Northwest will no doubt attenpt to prove at trial that
these smaller markets are relevant. To this end, Northwest cites
four instances where Anerican has allegedly indicated that O & D
and regi onal passenger nmarkets are rel evant narkets.

VE asserts that its "narrow, limted, and brief" role in
Project Armadill o cannot serve as the basis for disqualificationin
the present case. Northwest contends that sone VE | awers all eged

by Anmerican to have worked on Project Arnmadillo were not in fact
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i nvol ved. A VE nenorandum sumarizing the initial neeting between
Anmerican and VE |awers, however, includes a notation directing
that a copy of the neno be sent to these sane |awers whose
i nvol venent in the matter VE denies. Simlarly, VE attenpts to
mnimze the significance of the materials it received from
American by suggesting that the materials were not even read by
certain VE lawers involved in the representation. The billing
statenents submtted by VE to Aneri can, however, disclose that each
of the VE lawers in question devoted tine to "reviewing]
materials furnished by [the] client."

We have no reason to suggest that VE s m sstatenents are ot her
t han oversights, and, because they pertain only to the degree of
its involvenent in Project Arnmadillo, are secondary to the main
question of the subject matter of VE' s representation. Northwest
contends that VE s representation of Anerican does not warrant
disqualification for two related reasons. Northwest asserts that
VE was charged with a single "narrow, straightforward question" to
whi ch the answer was "obvious": Wul d the Justice Departnent
oppose a conplete nerger of Continental and American on antitrust
grounds? Northwest clains that the problem posed to VE required
little detailed analysis and that all the information needed by VE
to reach its conclusion "was and is publicly available."” Because
VE required no confidential infornmation to determne that the
mer ger woul d not be approved by the Justice Departnent, Northwest
contends that VE s representation provides no basis for

di squalification
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The record sharply contradicts Northwest's claimthat all of
the material supplied by American to VE was publicly avail abl e. But
Nort hwest's argunment would fail even if it could show that all of
the information provided by Anerican was a matter of public
know edge. As we expl ained above, the substantial relationship
test, as set out in our precedents and the Rules, contains no
exception for prior representations in which an attorney's advice
was based on public information. Accordingly, the question is not
whether VE's representation of Anerican in Project Arnmadillo
i nvol ved matters of public know edge but whet her the subject matter
of the prior representation is substantially related to the present
case.

Anmerican argues that the primary issue in Project Arnmadill o,
as inthis case, was nmarket definition. Not only did VE represent
Anmerican on this sanme issue, but VE was also in a position to
obtain information regarding American's views on the proper neasure
of markets, views which Northwest's conpl aint suggests are rel evant
to the present case. Northwest recogni zes that market definition
W ll be crucial in this case, but argues that VE' s treatnent of
this issue in Project Armadill o was superficial and limted. Wile
conceding that "[njore difficult questions could have been raised
had Anerican been interested in a partial acquisition,” Northwest
contends that the "only i ssue with which Anerican was concerned was
whether it would be challenged if it attenpted to acquire all of
Continental's operations.” According to Northwest, "[t]he answer

to Anerican's question was obvious . . . Anyone famliar wth
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Anmerican's hub operations in Dallas and Continental's Houston hub
operations would realize that Anerican and Continental are nmjor
conpetitors in this region and that their conbination would be
subj ect to challenge."”

The record denonstrates, however, that the subject matter was
far nore conplex, and VE s analysis far nore extensive, than
Nort hwest's account suggests. A VE partner's notes fromthe first
meeting between VE and Anerican indicate that American was
interested in a partial acquisition fromthe very start: "AA would
be interested in the entire conpany but there are certain
operations that are particularly inportant . . . They woul d be
willing to divest sone operations.”" VE s investigation could not
have "rested | argel y" on Continental's strong Houst on presence, for
when this question was brought up in the first neeting, VE noted
that "AA could sell the Houston hub." Thus, sonetinme after the
nmeeting a VE partner sent a nmeno to Anerican expl aining that he had
"spoke[n] at sone |ength" wth Anerican's econom st and asked t hat
the market share data be rerun on the assunption that American
woul d not acquire Continental's Houston hub. While Northwest now
asserts that VE s advice was based | argely on the Houston hub, a VE
partner at the tine stated in yet another neno that even when
Houston is renoved from consideration, "substantial problens are
created by Continental's other hubs--particularly New York Cty,
Chi cago, O eveland, and Denver," as well as by the "substantia
over | aps between Continental and Anerican on flights to Mexico."

Northwest's contention that Project Armadillo involved the single
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question of a conplete nerger and required study of only a few
markets is sinply belied by the record.

Simlarly, it does not appear that market definition and the
Justice Departnent's opposition to the nerger were as "obvi ous" as
Nort hwest now asserts. Nort hwest argues that market definition
cannot be a common issue between this matter and the present case
because unlike in the present case, where narket definition wll be
hotly disputed, the Departnment of Justice nerger guidelines left
little room for discussion. A VE |lawer's notes fromthe first
Project Armadill o neeting, however, disclose a different picture:

[Arerican is] reluctant to take positions in connection

with a Continental nerger that m ght be i nconsistent with

the positions they are taking el sewhere. This issue cane

up in connection with the discussions of markets.

Apparently they have devel oped a variety of different

vi ews about what are relevant narkets. (It appears to ne

that nmaybe their argunent is there are no relevant

mar ket s) . Evidently the nmaterial that they wll be

sending us di scusses relevant markets, discusses the

‘city pair" analysis and conpetition anong hubs. . .

Apparently they have taken the position that hubs are not

mar ket s
In addition, Northwest contends that the Departnent of Justice's
merger guidelines nmade the answer obvious. This is not the
position that VE took during the representation, however. Upon
recei ving a neno prepared by Anerican setting out the difficulties
to merger under the city-pair analysis, a VE partner responded t hat
the meno was "only the beginning of the analysis in ny view" The
VE | awyer then went on to suggest that Anmerican mght be able to
acquire Continental even though the nerger mght "violate" the

gui del i nes.
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We are forced to the conclusion that the question of narket
definitionin Project Armadill o was nore conpl ex t han Nort hwest now
asserts. VE s representation of Anmerican necessarily required a
det ai |l ed eval uati on of American's operations in the various nmarkets
that mght be deened rel evant. The instant case wll involve
simlar issues.

VE was also privy to Anerican's views of the relevant air

transportation markets, arelated nmatter that wll al so be at issue

in the present case. American provided VE with nmaterials
reflecting AA's position on antitrust issues in prior
merger/acqui sition cases. Included in these materials were

confidential "white papers" filed by Anerican with the Justice
Depart nment .

In support of its claimthat nmarkets other than the national
market are relevant in the present case, Northwest's conpl aint
asserts that Anmerican "has repeatedly urged that O & D markets and
regional airline passenger nmarkets are rel evant econom c markets."
Three of the exanples cited by Northwest in support of this
al | egation appear to be taken frompublic testinony. The fourthis
different: "AA argued to the Departnent of Justice in 1989 that
city pair markets to and from O Hare Airport constitute rel evant
mar kets." Northwest does not deny that this statenent is contained
in the materials obtained by VE from Anmerican during Project
Armadi | | o. Nor does Northwest claim that this statenent is a
matter of public know edge. Rat her, Northwest states that it

sinply copied Continental's conplaint in drafting its own. Since
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Nort hwest's conplaint did not involve any independent research by
VE, the argunent seens to run, the allegation cannot possibly be
based on confidential information supplied by Anmerican. W would
first point out that Northwest's explanation renai ns pl ausi bl e only
so long as the conplaint remains the sole docunent involved in the
case. Northwest wll eventually have to address the issues,
including Anerican's alleged views on the relevant market, on its
own. More inportantly, the answer given by Northwest is precisely
one the substantial relationship test forbids. Once a substanti al
rel ati onshi p has been established, fornmer counsel is precluded from
attenpting to prove that he did not receive confidences. See,

e.q., Corrugated, 659 F.2d at 1347. Northwest's response here--

that VE m ght have obtained the informati on, but did not useit--is
pl ainly barred by our precedents.

We appreciate Northwest's concern that an overly broad readi ng
of "subject matter" can | eave antitrust counselors with one client
per industry--a result with little redenptive val ue. The nexus
here is far nore than case one and case two both presenting clains
of attenpted nonopolization. Northwest contends that cases |ike

Laker Airways Ltd. v. Pan Anerican Wrld Airways, 103 F.R D. 22

(D.D.C 1984), preclude us fromdisqualifying VE. But Anerican's
showing in this case goes far beyond the sane field, sane party
"points of contact"” found insufficient in that case. See id. at
40. Rat her, Anerican has succeeded in "delineat[ing] wth

specificity the subject matters, issues and causes of action"
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common to prior and present representations in the manner denmanded
by our precedents. Duncan, 646 F.2d at 1029.
VI,

W hold that VE' s prior representations of Anerican in
substantially related matters require the disqualification of VEin
this case. W therefore issue a wit of mandanus directing the
district court to vacate its order denying American's notion and

enter an order disqualifying VE fromrepresenting Northwest.
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