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Before PCOLI TZ, Chief Judge, DAVIS and JONES, Circuit Judges.
POLI TZ, Chief Judge:

Hans Construction Conpany, Inc. appeals an adverse summary
judgnent. Finding no error, we affirm

Backgr ound

On June 17, 1987 a crane owned by Hans Construction Co. was
damaged in the process of dismantling an asphalt plant. Hans'
equi pnent, including the crane, was covered under an |Inland Marine
Transit Floater Policy issued by Phoeni x Assurance Conpany of New

York. The policy did not cover danmage caused by overl oading the



equi pnent .

Upon receiving notice of the accident, Phoenix assigned

Adjusting Services Unlimted to investigate the claim John
Dom ni ck, an ASU adjuster, interviewed the Hans crane operator
M ke G eer. Greer stated that the crane was |lifting a bucket

conveyor wei ghi ng about 52,000 pounds at the tine of the accident.
Considering the extent of the boom the angle, and the radi us of
the | oad, the maxi mum | oad shoul d have been about 50, 000 pounds.
Nei t her Dom nick, nor any other adjuster, ever independently
determ ned the actual wei ght of the bucket conveyor when the crane
fail ed.

ASU requested and was granted authority by Phoenix to hire an
engi neer to inspect the crane and determne the cause of the
accident. Two experts, Dr. Courtney Busch and Robert Fl ei shmann,
exam ned the crane; both determ ned that the danage was caused by
an overload. In addition, at Hans' request, a representative of
t he manuf acturer exam ned t he crane and al so opi ned that the damage
was caused by an overload. He concluded that the crane coul d not
be repaired sQ the boom and outrigger sections would have to be
conpl etely repl aced.

Di sagreeing with the conclusions of the experts, Hans hired
John Tayl or of Non-Destructive Testing Services to exanm ne the
crane. Taylor found inperfections in the welds. Taylor's report
was sent to Busch whose opinion renmained the sane. Busch noted
that Taylor did not address the fact that the primary failure of

the crane was in the base netal, not the welds. Based upon the



experts' opinions that the crane was overl oaded, Phoeni x invoked
the policy exclusion and deni ed Hans' claim

Hans sued Phoeni x under the policy, alleging denial of the
claimin bad faith. Hans sought contract, extra-contractual,?! and
punitive damages. The district court granted summary judgnent in
favor of Phoenix on all clains except the claimfor coverage under
the policy. The parties consented to trial of the remaining claim
before a magi strate judge.

Prior to trial, the M ssissippi Supreme Court announced its
decision in Universal Life Insurance Co. v. Veasley,? in which the
plaintiff was permtted to recover nental angui sh danages resulting
fromthe insurance conpany's failure to pay a claim even though
the failure was the result of sinple negligence, not conduct
warranting punitive danages. Hans noved the district court for
reconsideration of its prior summary judgnent on the extra-
contractual damages claimin |light of Veasley; the district court
found t hat because the i nsurance conpany had an arguabl e basis for
denying the claim the extra-contractual damages cl ai mwas properly
denied. The parties settled the policy coverage claimand final
j udgnent was entered dism ssing the case.

Hans tinely appeal ed. He argues that the district court erred

in granting summary judgnent in favor of Phoenix on the claimfor

! Hans seeks the follow ng extra-contractual damages: conpany
presi dent Joe Hans' nental anguish, | oss of incone, depreciation of
the crane caused by being forced to repair rather than replace its
damaged parts, attorneys' fees, and costs of litigation.

2 610 So.2d 290 (M ss.1992), reh'g denied, January 8, 1993.
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puni tive danmages and the clai mfor ot her extra-contractual damages.

Anal ysi s

St andard of Revi ew

We review sunmary judgnent de novo, considering the evidence
and inferences therefrom in the light nost favorable to the
nonnovi ng party.® "[T]he plain | anguage of Rule 56(c) mandates the
entry of sunmmary judgnent, after adequate tine for discovery and
upon notion, against a party who fails to nmake a show ng sufficient
to establish the existence of an el enent essential to that party's
case, and on which that party wll bear the burden of proof at
trial."* In addition, the district court's interpretations of
applicable M ssissippi laware reviewed by this court de novo.®> In
this diversity case, "we nmust do that which we think that the

M ssi ssi ppi Suprenme Court would deem best."®

Puni ti ve Damages

It is well-settled under M ssissippi lawthat "before punitive
damages may be recovered froman i nsurer, the i nsured nust prove by

a preponderance of the evidence that the insurer acted with (1)

3 US Fidelity & Guaranty Co. v. Wggi ngton, 964 F.2d 487
(5th Cir.1992); Baton Rouge Building & Const. Trades Council .
Jacobs Constructors, Inc., 804 F.2d 879 (5th Cr.1986).

4 Celotex Corp. v. Catrett, 477 U S. 317, 322 (1986).

5> Salve Regina College v. Russell,  US _, 111 S. O
1217, 113 L. Ed. 2d 190 (1991); Jones, 931 F.2d at 1088.

6 Jackson v. Johns-Manville Sales Corp., 781 F.2d 394, 397
(5th Gr.), cert. denied 478 U. S. 1022 (1986).
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malice, or (2) gross negligence or reckless disregard for the
rights of others."” |If the insurer has a legitimate or arguable
reason for denying coverage, punitive danmages are unavail able.?
The district court found that because Phoenix hired
i ndependent experts to determ ne the cause of the crane failure, it
had, at the very least, an arguable basis for denying the claim
W agree. Hans contends that Phoeni x "manufactured" the expert
opi nions by providing the experts with an inaccurate estinmate of
the weight of the crane's load. |If the expert reports indicated
that they were based solely on cal cul ati ons usi ng such a wei ght, we
m ght be inclined to accept Hans' argunent. Both experts, however,
personal ly inspected the crane, viewed the damage to the boom and
outrigger, reviewed various records and charts and determ ned t hat
the damage was consistent with an overl oad. In addition, the
manuf acturer's representative, at Hans' request, inspected the
crane and opined that the damage was caused by an overl oad.
Phoenix's reliance on the results of these inspections was

reasonabl e and manifestly does not warrant punitive danages.

1. Extra-contractual Danmages

As to Hans' claimfor extra-contractual danages, M ssissipp

law is sonewhat |ess settled. In Veasley, the plaintiff was

" Veasley, 610 So.2d at 293 (citing Weens v. Anerican
Security Ins. Co., 486 So.2d 1222, 1226-27 (M ss.1986); Aetna
Casualty & Surety Co. v. Day, 487 So.2d 830, 832 (M ss.1986)).

8 Veasley, 610 So.2d at 293; Standard Life Ins. Co. of
I ndi ana v. Veal, 354 So.2d 239 (M ss. 1977).
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permtted to recover damages for nental anguish because of the
i nsurance conpany's failure to pay alife insurance claimfollow ng
the death of her daughter, even though the failure was the result
of sinple negligence. The court found, however, that the insurer
did not have an arquable basis for denying her claim® The court
reasoned as foll ows:

Applying the famliar tort law principle that one is liable

for the full measure of the reasonably foreseeable

consequences of her actions, it is entirely foreseeable by an

insurer that the failure to pay a valid claim through the
negli gence of its enployees should cause sone adverse result

tothe one entitled to paynent. . . . Additional inconvenience
and expense, attorneys fees and the |i ke should be expected in
an effort to have the oversight corrected. It is no nore than

just that the injured party be conpensated for these injuries.
The hol ding in Veasl ey appears to be limted to damages for nental
angui sh occasioned by failure to pay an insurance claimin those
i nstances when the i nsurer | acks even an arguabl e basis for deni al.
The Veasl ey majority noted that "[s]onme justices on this court have
suggested that extra-contractual damages ought to be awarded in
cases involving a failure to pay on an insurance contract w thout
an arguabl e reason even where the circunstances are not such that
puni tive damages are proper."° |n summarizing the results of the
opi nion, the court held: "the assessnent of actual damages caused

by the anxiety resulting fromdelay w thout an arguable reason is

® The court characterized the insurance conpany's conduct as
a "clerical" error and "an unfortunate episode of a failure of
conpetence.”" 610 So.2d at 293-94.

10 610 So.2d at 295 (citing Pioneer Life Ins. Co. of Illinois
v. Moss, 513 So.2d 927, 932 (M ss.1987) (Sullivan, J., concurring,
joined by D. Lee, Prather and Robertson, JJ.)).
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affirned. "

Maki ng our best Erie!? prognostication, we conclude in |ight
of Veasley that Mssissippi wll allow extra-contractual damages
for failure to pay on an insurance policy only when there is no

arquabl e reason for such failure. An arguable reason, therefore,

shields the insurance conpany from liability for both punitive
damages and extra-contractual danages.® As we noted earlier,
Phoenix had an arguable basis for denying Hans' claim
Accordingly, The district court properly granted sunmary j udgnment
in favor of Phoenix on both the punitive danages and extra-
contractual damages cl ai ns.

AFFI RVED.

11610 So.2d at 296.
12 Erie R Co. v. Tonpkins, 304 U.S. 64 (1938).

13 Recently in Lawrence v. Virginia Ins. Reciprocal, 979 F.2d
1053 (5th G r.1992), we suggested in dicta that under M ssissipp
| aw pursuant to Veasley and Strickland v. Rossini, 589 So.2d 1268
(M ss. 1991), nental angui sh damages nay be recovered upon a finding
of sinple negligence in the breach of a contract. Now faced
directly with that issue, we nust give those cases a cl ose readi ng.
Strickland set out the standard for recovering nental anguish
damages in the tort context. The plaintiff, Rossini, purchased a
honme from the Federal Land Bank Associ ation. As part of the
agreenent, she required the Land Bank to provide her with a
certificate that the hone was free of termte damge or
i nfestation. Land Bank hired Redd Pest Control to i nspect the hone
and provide the appropriate certificate. Redd' s certification that
the honme was termte-free was in error. As a result, Rossini sued
Land Bank for breach of contract and Redd under a negligence
theory. The Strickland court discussed her right to recover nental
angui sh damages only from Redd. It is in this setting that it
announced that "a plaintiff may recover for enotional injury
proxi mately resulting from negligent conduct, provided only that
the injury was foreseeable by the defendant." 589 So.2d at 1275.
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