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Bef ore GARWOOD, JONES and EM LIO M GARZA, Circuit Judges.
GARWOOD, Circuit Judge:

Appel lant, Frankie B. Wlliams (WIIlians), was convicted of
one count of meking false declarations before a grand jury in
violation of 18 U S . C. § 1623. The district court sentenced
Wllianms to a termof inprisonnent of twelve nonths, a three-year
term of supervised release, and inposed a $3000 fine and a $50
assessnent. WIIlians now appeal s her conviction.

Facts and Proceedi ngs Bel ow

During 1991, the federal grand jury for the Northern District

of M ssissippi was engaged in an i nvestigation of a drug conspiracy

i nvol ving the Rodgerick WIIlianms drug organi zati on (O gani zation)



based in Geenville, Mssissippi. The grand jury heard testinony
that the Organi zation supplied over sixty-five pounds of cocaine to
Connie Geen (Geen) who distributed it in the Lake Village,
Arkansas area with the assistance of WIIlians and her daughter
Audrey WIlians, who were both residents of Lake Vill age, Arkansas.
Testinony further established that after G een was incarcerated,
Wllianms and her daughter took over the drug distribution
oper ati on.

Havi ng been identified as a co-conspirator with know edge of
the Organization, WIlIlianms was subpoenaed to appear in Oxford
M ssi ssi ppi before the federal grand jury. WIllians was served
wth the subpoena on Cctober 3, 1991, and an attachnent to the
subpoena advised WIllianms of her rights before the grand jury,
i ncluding her right to counsel. On Cctober 18, 1991, WIlians
testified before the grand jury. At the beginning of her
testinony, Assistant United States Attorney Charles W Spillers
(Spillers) informed her that she was the subject of an
i nvestigation, that she did not have to answer any questions or
make any statenents if the answer mght tend to incrimnate her,
and that she could be prosecuted for perjury for know ngly making
fal se statenents. W I Ilians acknow edged that she understood her
rights. Spillers questioned WIIlianms about Al Jackson (Jackson),
a maj or |l eader in the Organi zati on and one of the principal targets
of the investigation. She denied that Jackson had ever given her

cocai ne or arranged for cocaine to be delivered to her. She also



deni ed that she had ever distributed cocaine.? At the concl usion

. The specific parts of her testinony that served as the basis
for her indictment were:

"Q Have you ever sold cocaine?

A No.

Q Have you ever distributed or given anyone any
cocai ne?

A (Wtness shakes haed [sic] in the negative.)

Q M anP

A No.

Q Have you ever used cocai ne?

A No, sir.

Q When you were living in a nobile honme or house did

you or anyone el se sell cocaine out of that residence
on April 21, 1990 at about 6:25 p.m, m' an?

A | didn't.
Q VWll, did anyone el se that you know of ?
A Well, looking I can't say what went on. | don't

be home all the tine.

Q | am not asking you what you don't know. | am
aski ng you whet her you know i f anybody el se did?

A No, no, no.

Q On June 9, 1990 at about 11:40 p.m, did you or
your daughter or anyone el se sell cocaine out of your
residence in the 400 bl ock of Lee Street?

A What for? | don't be at hone that tinme of night.
Q Your answer is no?

A.  No.



of her testinmony, WIIlians was given an opportunity to avoid
prosecution for perjury by anmending or correcting her testinony,
but she declined to do so.

Prior to WIllianms's grand jury appearance, she and ot hers had
been the targets of an investigation by the Southeast Arkansas
Regi onal Drug Task Force of the Federal Bureau of I|nvestigation
and the Arkansas State Police. On Cctober 2, 1991, an Arkansas
bill of information was filed with, and a bench warrant issued by,
the Circuit Court of Chicot, Arkansas for the arrest of WIllianms on
four counts of delivery of a controlled substance contrary to
Arkansas law. WIIlianms was not arrested or served with the warrant
or the information until GCctober 24, 1991.

WIllianms was indicted on Decenber 12, 1991, for know ngly
making a false material declaration in front of a federal grand
jury in violation of 18 U S C. 8§ 1623. Prior to trial, the

district court denied WIllians's notions to quash the grand jury

Q On or about Septenber 25, 1990, at about 11:04
p.m, did you or your daughter or anyone el se sel
cocai ne fromyour residence on Lee Street?

A No.

Q M anP

A No.

Q Is it your sworn testinony under oath today that

nei t her you nor your daughter sold cocai ne on any of
the dates | asked you about?

A Vll, | can testify for nyself.
Q That you didn't?
A | didn"t."



i ndi ctment and to suppress evidence as being obtained in violation
of her Sixth Amendnent right to counsel. The trial was conducted
on March 2 and 3, 1992, during which the prosecution presented
evidence of the materiality of Wllians's statenents through the
testi nony of, anong others, the foreman of the grand jury, Charles
Frederick (Frederick), and Spillers. Frederick testified that the
grand jury was investigating the Organization in Geenville,
M ssi ssippi, that WIlians had been identified as bei ng associ at ed
with the Organi zation, and that the grand jury wanted to determ ne
whi ch nenbers of the Organization were supplying Wllians with
cocaine. Frederick further testified that he did not think that
Wllians's testinonysQwhereby she denied any involvenent wth
cocai nesQi nfluenced the grand jury investigation. Spillers
testified that other grand jury wtnesses had indicated that
Wl lians had associated with two nmajor figures in the Organi zati on,
Danny Wl lianms and Jackson. Spillers explained that if WIIlians
had adm tted selling cocaine, then she could be asked to identify
her drug sources and may have been able to serve as anot her w t ness
in the crimnal case against Danny WIIlians, Jackson, and other
menbers of the Organization

At trial, the defense during cross-examnation elicited
testinony fromC arence Cunni ngham a prosecution wtness, that he
had been subpoenaed by t he governnent, had been told that he had to
go to court, and that he was scared not to because of threats to
his life. On redirect, the governnent asked if he knew where the
threats cane from Cunni ngham responded that he was threatened

over the tel ephone and that he could not identify the voice. The
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defense noved to strike the answer as being hearsay and because
Cunni ngham coul d not aut henticate the tel ephone conversation. The
district court overrul ed the objection.

WIllianms was found gquilty of the one charge of perjury.
Subsequently, the district court denied WIllians's notions in
arrest of judgnent and for judgnent of acquittal notw thstanding
the verdict of the jury. The district court then sentenced
Wllianms to a termof inprisonnent of twelve nonths, a three-year
term of supervised release, and inposed a $3000 fine and a $50
assessnent. WIIlians now appeal s her conviction.

Di scussi on
The Grand Jury's Jurisdiction

Wllianms first argues that her perjury conviction nust be
reversed because the grand jury exceeded its jurisdictional and
i nvestigatory authority by making inquiries into her activities in
Arkansas. This argunent was rai sed before this Court by Wllians's
daughter and was rejected. United States v. WIlians, No. 92-7524
(5th Gr. March 4, 1993) (unpublished). WIIlianms points out that
a false statenent nade before a grand jury acting beyond its
authority is not perjury. Brown v. United States, 245 F.2d 549,
554-55 (8th Gr. 1957). However, as noted by the WIlians panel,
in the Brown case the appellant was convicted in Nebraska for
perjury before the Nebraska grand jury concerning fal se statenents
he made regarding activities in Mssouri. Under the facts there,
the testinony was irrelevant to possible indictnent of anyone for
an offense commtted, in whole or in part, in Nebraska. ld. at

554. Here, "[t]he foreman of the grand jury connected WIlians's



appearance in front of the grand jury to the investigation of the
M ssi ssi ppi -based Rod Wl lianms Organi zation, and established that
the scope of the grand jury's investigation included activities in
M ssissippi as well as Arkansas." WIllians, slip op. at 7. A
grand jury's investigation into a conspiracy is not limted to the
district where the grand jury is |located. See Matter of Grand Jury
Proceedings: Marc Rich & Co., A. G v. United States, 707 F.2d 663,
667 (2nd Cir.), cert. denied, 103 S.Ct. 3555 (1983); United States
v. Antill, 601 F.2d 1049, 1050-51 (9th Cr. 1979); United States v.
Phillips, 540 F.2d 319, 328 (8th Cir.), cert denied, 97 S.C. 530
(1976); United States v. Grgenti, 197 F.2d 218, 219 (3rd Cr.
1952) . Since the foreman had sufficiently established that the
grand jury inits questioning of WIllianms was investigating a drug
conspiracy that took place partially in M ssissippi, jurisdiction
was proper.
1. Materiality

In a simlar vein, WIIlians argues that her grand jury
testi nony concerning her activities in Arkansas was inmmterial to
the grand jury's investigation in Mssissippi and therefore her
perjury conviction nmust be reversed. To convict for perjury the
gover nnment nust prove that statenents nmade by the defendant were
fal se, material, and not believed by the defendant to be true.
United States v. Abrons, 947 F.2d 1241, 1245 (5th G r. 1991)

Materiality is a legal issue that is decided by the district court

and is reviewed on appeal de novo. ld. at 1246. The test for
materiality is "'whether the false testinony was capable of
influencing the tribunal on the issue before it."" United States



v. Salinas, 923 F. 2d 339, 341 (5th Cr. 1991) (enphasis in Salinas)
(quoting United States v. G arratano, 622 F.2d 153, 156 (5th Cr
1980)). Materiality need not be proved beyond a reasonabl e doubt.
Abrons, 947 F.2d at 1246-47

WIllians argues that the fal se statenents were not material to
the grand jury investigation because they related only to Arkansas.
She offers as proof of this assertion the testinony of grand jury
foreman Frederick who stated that he did not think that Wllians's
fal se answers influenced the grand jury's investigation.? However,
he also testified that WIllianms had been identified to the grand
jury as being associated with the Oganization and that the
gquestions asked of WIIlians concerni ng whet her she sold drugs were
i nportant because "we wanted to get to the bottom of the drug
organi zation or get to the source of where the drugs were coni ng
fromthat was being dispensed." Frederick further testified that
the grand jury was interested specifically in WIllians's testinony
as to whom she was receiving the cocaine from and if she had
admtted to sales of cocaine the grand jury would have been
interested in her sources.

Fal se statenents "need not be material to any particular
issue, but may be material to collateral matters that m ght
i nfluence the court or the jury in the decision of the questions

before the tribunal." United States v. Damato, 554 F. 2d 1371, 1373

2 WIllians also points out that the grand jury indictnent

agai nst her did not state why or how her false statenents were
material to the investigation. However, this Court is not
limted to considering the grand jury's indictnent in order to
prove the scope of the investigation and thereby the materiality
of the witness's statenents. Abrons, 947 F.2d at 1248.
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(5th Cir. 1977).°3 Here, if WIlians had answered truthfully
concerni ng whether she distributed cocaine, then the grand jury
woul d have been able to ask nore pertinent questions concerning
fromwhom WIllianms (who had been identified to the grand jury as
associated with the Organi zati on) had received the cocaine; and if
soneone in the Organization was a source for her cocaine, her
know edge of the O ganization itself. This testinony had the
legitimate potential to lead to further evidence concerning the
known targets of the investigation and possi bl e other persons that
the grand jury was not yet aware of.* In light of the lawfully
broad scope of this investigation, Wllians's testinony was capabl e

of influencing the grand jury.

3 It is not determ native that Frederick testified that he did
not think the grand jury was influenced by WIllians's testinony.
As this Court has recogni zed, "the fal se statenent need not
actually affect the tribunal's decision; it need only be capable
of affecting the tribunal's decision.” Salinas, 923 F.2d at 341.

4 As noted by the WIlianms panel:

"Atranscript of Wllians's statenents in front of
the grand jury and the foreman's testinony that the
grand jury's objective was to investigate the Rod
WIllianms Organizationis . . . sufficient to
denonstrate materiality. The foreman expl ai ned that
the grand jury received information indicating that
WIllians's source was the Rod WIlians Organization.

In the context of the investigation of the Rod WIIlians
Organi zation it is clear that truthful answers m ght
have all owed the grand jury to ask nore probing
questions about WIIlians's know edge of the Rod

Wl lians Organization and the source of her drugs.
Truthful answers to these questions m ght have enabl ed
the grand jury to carry out its charge nore
efficiently, effectively, and extensively." WIIians,
slip op. at 6.



I11. Sixth Arendnent R ght to Counsel

WIlianms contends that she was questioned by the grand jury in
vi ol ation of her Sixth Amendnment right to counsel because Spillers
did not tell her prior to her grand jury testinony of her right to
counsel, nor did he nention the possibility of use imunity for her
testinony.® She argues that Spillers was required to make such
statenents because a prior bill of information charging a violation
of Arkansas |law had been filed against her, so that her Sixth
Amendnent right to counsel had attached and her interrogation by
the grand jury was in violation of that right.

The right to counsel attaches wupon the "initiation of
adversary judicial crimnal proceedings.” Kirby v. Illinois, 92
S.Ct. 1877, 1882 (1972); Daigre v. Maggio, 705 F.2d 786, 788 (5th
Cir. 1983). This Court has explained that the Kirby court viewed

the initiation of such proceedings to occur "'whether by way of

formal charge, prelimnary hearing, indictnent, information, or
arraignnent.'" Daigre, 705 F.2d at 788 (quoting Kirby, 92 S.C. at
1882). A bill of information was filed in Arkansas state court on

Cctober 2, 1991, accusing WIllians of two separate counts of

5 An attachnent to the Subpoena that WIIlians received stated
that "[y]Jou may consult with an attorney before testifying; you
may have an attorney outside the jury room and if you desire,
you will be afforded a reasonabl e opportunity to step outside the
grand jury roomto consult with an attorney before answering any
question." It also infornmed her that she was "a suspect in [the]
i nvestigation," and that "you will be expected to answer all
guestions asked of you, except to the extent that a truthful
answer to a question would tend to incrimnate you." Spillers

al so infornmed her at the beginning of her testinony, "you are the
subject of an investigation, and that if you . . . are asked any
question for which the answer may tend to incrimnate you then
you need not answer."

10



delivery of a controlled substance in violation of Arkansas | aw.®
The filing of the bill of information in the Arkansas state court
certainly triggered her right to counsel in the Arkansas state
court proceedings. Ki rby, supra. However, this filing did not
trigger her right to counsel concerning her OCctober 18, 1991
appearance before the federal grand jury in M ssissippi.

The initiation of adversary crimnal proceedings for an
of fense causes the Sixth Anmendnent right to counsel to attach for
that offense. United States v. Carpenter, 963 F.2d 736, 739 (5th
Cr. 1992) (noting that "the Sixth Amendnent only applies to the
specific offense with which the suspect has been charged"). Only
under extrenely narrow circunstances will the Si xth Anrendnent ri ght
to counsel also attach to other offenses. Id. at 740; United
States v. Cooper, 949 F.2d 737 (5th Gr. 1991), cert. denied, 112
S.C. 2945 (1992). I n Cooper, the defendant was arrested and
charged for the state offense of robbery, and his car seized as an
instrunment inthe crime. An inventory search of the car's contents
reveal ed a sawed-off shotgun in the trunk. After counsel had been
appointed for the defendant in the state case, a federal agent
questioned him about both the sawed-off shotgun and the state
of f ense. He was subsequently charged under federal l|aw for
unl awf ul possession of an unregi stered weapon, the shotgun. The

defendant's statenents in the interview with the federal agent

6 WIlians was asked about the underlying facts concerning
these two counts during her M ssissippi grand jury appearance on
Cctober 18, 1991. Her fal se answers concerning these facts
served as a partial basis for her perjury indictnent. However,
there is no evidence that the grand jury was aware of the prior
bill of information filed in Arkansas.
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concerni ng the shotgun, but not the state offense, were used in his
federal trial (but not in his state trial). The defendant argued
that all of his statenents to the federal agent should have been
suppressed because the federal offense was so "inextricably
intertwined" with the state offense that his right to counsel for
the state charge al so attached to the federal offense. Id. at 743.
We acknow edged that the Sixth Amendnent right to counsel m ght
well attach to a charge that "was extrenely closely related to

pending . . . charges," at |east where the charges concerned "the
sane" type of crine, "victim residence, tinme span, and sovereign."
ld. at 744 (enphasis added). However, such was not the case in
Cooper, because "the federal and state crinmes concern different
conduct, al t hough, efficiently for the governnents, bot h
prosecutions could use nuch of the sane evidence." 1d.’

Here, WIlians was al so charged with two different offenses:
distributing a controlled substance and perjury. WIllians was
never charged by the federal authorities for her part in the drug

conspiracy, but only for perjuring herself before the grand jury.

These charges, brought by different sovereigns and concerning

! We also held in Cooper that the defendant's Sixth Anendnment
right to counsel in the federal trial was not viol ated because
"[e] ven assum ng the federal agent erred when he questioned
Cooper about the state offense, that error is harm ess because,
as the governnent points out, it never introduced the statenent”
concerning the state offense at the federal trial. 1d. at 743.
The issue here is not whether Wllians's grand jury testinony
could be used in the Arkansas state case where adversary
proceedi ngs had commenced. And, there is no evidence that
federal charges have ever been initiated against Wllians for the
drug transactions she was questioned about. |ndeed, she nmade no
damagi ng adm ssi ons concerning drug of fenses before the grand
jury since all of her answers denied cul pability.
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di fferent conduct, are not "extrenely closely related.” WIlians's
Si xth Amendnent right to counsel was not viol ated.
| V. Hearsay (Objection

Finally, WIllians argues that the district court erred when it
overruled her objection to prosecution-wtness Cunninghams
testinony that an unidentified voice he heard over the tel ephone
threatened to kill himif he testified. WIIlians alleges that the
testi nony was hi ghly prejudicial hearsay and was not authenti cated
inviolation of the "voice identification" rule. Inresolving this
point of error, we are mndful that our review of a trial court's
evidentiary rulings is "highly deferential,” and this Court wll
generally reverse such rulings only for an abuse of discretion
United States v. Anderson, 933 F.2d 1261, 1267-68 (5th Cr. 1991).

The conplained of testinony was elicited in response to a
matter opened up by defense counsel. On cross-exam nation of
Cunni ngham W/ Ilians's counsel attenpted to i npeach his credibility
by showi ng t hat the governnent had subpoenaed him and had told him
that he had to testify. Cunni ngham also testified on cross-
exam nation that he was scared because his life was threatened.
Cunni ngham s testi nony on cross-exam nation at | east arguably | eft
the inpression that the governnent was the entity that had

threatened him?® On redirect, the prosecutor elicited testinony

8 Specifically, when asked by defense counsel about the
federal official who brought himthe subpoena, Cunni ngham
testified:

"Q Wat did he tell you about the subpoena?

A. He said | had to cone to court.
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from Cunni nghamt hat he had been t hreatened over the phone and t hat
he could not identify who was making the threats. Cunni ngham al so
testified that the person said "I would be killed one way or
anot her, whether they had to burn ny nother's house to get ne out,
one way or another | would be term nated."

Wllianms clainms that Cunningham s statenents describing the
caller's threats were hearsay. Hearsay is an out-of-court
statenent offered to prove the truth of the matter asserted. FED.
R EviD. 801(c). Here, the governnent was not seeking to prove
whet her the threats were true, but rather to show why Cunni ngham
feared for his life. See United States v. Garza, 754 F.2d 1202,
1206 (5th Gr. 1985) (holding that "[t] he evidence was offered as
the fact of an assertion and not as assertion of a fact and was
therefore not hearsay"). Since the defense counsel had arguably
inplied that Cunninghami s testinony was unreliable because he had
been coerced by the governnent and was fearful, the governnent's
gquestioning had at |east sone relevance as rebutting the defense
counsel's inplication by show ng that Cunni nghamis state of mnd

was not the result of governnent threats.® Statenents regarding

You had to cone to court?

Cone to court because | am scar ed.
You are scared?

Yes.

Wiy you are scared?

> O >» 0 >» O

Because | have been threatened. M/ |ife has been
t hreat ened and my famly's |ife has been threatened.

o WIllians did not object below on the ground that the
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existing state of mnd are exceptions to the hearsay rule. See
FED. R EviD. 803(3); United States v. Taglione, 546 F.2d 194, 200-01
(5th CGr. 1977) (holding that a defendant's tel ephone conversation
wth a third person was adm ssi ble under Rule 803(3) to establish
the defendant's state of mnd concerning alleged threats nmade by
t he defendant).

WIlliams also clains that the statenents of the caller should
have been excluded because they were not authenticated. Federa
Rul e of Evidence 901(a) does require that evidence of tel ephone
conversations be authenticated as a condition precedent to their
adm ssion. See FED. R EviD. 901(b)(5); United States v. Scott, 678
F.2d 606, 611-12 (5th Cir.), cert. denied, 103 S.Ct. 304 (1982).
The Scott court noted that the governnent had "offered nothing to
identify the parties to the overheard [radi o] conmuni cations."” |d.
at 612. However, "the radi o conmunication evidence cane in not to
prove the truth of the matter asserted . . . but to explain why the
Coast CGuard undertook its investigation." | d. Simlarly, the
t el ephone threats nmade t o Cunni nghamcane in not to prove the truth
of the threats (or as any kind of adm ssion) but to explain why the
w tness was fearful. Therefore we conclude, as did the Scott
court, that "in view of the strength of the evidence against

[WI1lianms] whose conviction we affirm any error in admtting these

evi dence shoul d be excluded under FeED. R EwviD. 403 because its

| egitimate probative value was substantially outwei ghed by the
danger of unfair prejudice. Nor has that contention been raised
on appeal. The objection bel ow was nmade solely in terns of
hearsay and authentication; there was no nention of prejudice or
Rul e 403. See United States v. Martinez, 962 F.2d 1161, 1168 &
n.8 (5th Cr. 1992); United States v. Vitale, 596 F.2d 688, 689
(5th Gr. 1979).
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rat her anbi guous transm ssions was harmess."” |d.
Concl usi on
WIllians has failed to show any reversi ble error was comm tted
by the district court below Accordingly her conviction is

AFF| RMED.
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