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BARKSDALE, Circuit Judge:

This tax fraud appeal turns on a fairly routine, straight-
forward and sinple issue, sufficiency of the evidence; but, it is
conplicated greatly by the Governnent's failure to carry the day on
its global theory for conviction, by the concomtant difficulty of
instead reviewing its proof on a count-by-count basis, and by the
i nconplete state of the record on appeal, due to the Governnent's
failure to include the exhibits. Also in issue is the possible
prejudice suffered by Joseph and Francis Coveney when the
Governnent called two of their fornmer attorneys to testify, one

invoking the attorney-client privilege 20 tines. Each of the



Coveneys was convicted of aiding and assisting in the preparation
of 29 false incone tax returns, and conspiracy to conmt those
of fenses. Finding the evidence on conspiracy and 16 of the aiding
and assisting counts sufficient, and no reversible error arising
out of the attorneys' testinony, we AFFIRM on those counts.
However, because the evidence, as contained in the inconplete
record on appeal, is insufficient for 13 of the aiding and
assisting counts, we REVERSE those convictions, and REMAND for
resent enci ng.
| .

In 1983, brothers Francis and Joseph Coveney forned
Tenperature Technol ogy, Inc. (TTlI), a Houston-based conpany which
i nstall ed energy managenent systens (EMS) in conmercial buil dings.
(An EM5 is an energy control unit which is connected to an item of
equi pnent and i s designed to reduce energy use by causing the item
to cycle on and off.) TTI becane a recommended installation
conpany for the OEC Leasing Corporation (OEC), as part of its
pronotion of a tax shelter program OEC purchased EMS units from
Franklin New Energy Corporation (FNEC). (The EMS was driven by a
m croprocessi ng panel manufactured by Eckard Engi neering.) CEC
| eased the EMS units to investors, who in turn contracted with an
installation conpany to install and service the systens. The
installation conpany was responsi ble for | ocating an "end-user" for
each system -- a comercial building where the unit would be
installed. If the EMS saved energy costs, those savings would be

shared by the end-user, the investor, and the installation



conpany.! In addition to these shared savings, the installation
conpany received an installation fee fromthe investor, the end-
user reaped the benefits from a unit it was not required to
purchase or maintain, and the investor was entitled on his incone
tax return to an investnent tax credit and deductions for, anong
ot her things, depreciation and installation.

Al nost i medi ately, TTlI began to experience technical problens
wth the CEC units, which were apparently caused by the FNEC/ Eckard
M Ccr opr ocessors. TTI attenpted to correct the problem and, in
May, hired John MIllar as national service nanager. MIllar's
technical staff made a nunber of changes in the m croprocessing
chips and eventually resol ved the problem

At approximately the sane tinme, Francis Coveney directed
M Il ar to begin devel oping a sol ar-powered EMS. Ml ar i medi ately
devel oped a prototype using the FNEC/ Eckard unit. Al so wor ki ng
with a National Enco brand EMS, which he considered superior, he
converted the National Enco eight and 16-channel units to solar
power, but was unable to do so with the 24-channel unit.? This 24-

channel unit had a renote nonitoring capability, which allowed the

. The end-user retained 50% of the savings. It was billed by
the installation conpany for the other 50% The testinony was
i nconsistent on the further division of the savings. Sone

W tnesses testified that the installation conpany kept 15% of the
savings and forwarded the remaining 35%to the investor; others,
that the installation conpany kept only 15% of the anmount it

received from the end-user, |eaving 85% of that anount for the
i nvestor.

2 Each channel represents an individual swtching device which
w Il control one piece of equipnent. An eight-channel unit, for

exanpl e, can control eight different pieces of equipnent within a
bui | di ng.



unit to be accessed and programed through telephone |Iines.
Wt hout such renote nonitoring, the unit nust be serviced on site.
Al t hough the ei ght and 16-channel National Enco units did not have
renote nonitoring, the FNEC/ Eckard units did. But, MIllar was
never able to convert those units to solar power whil e maintaining
the renote nonitoring feature.

Francis Coveney had directed devel opnent of a sol ar-powered
EMS with an eye toward a new venture. In August 1984, he forned
Ener sol ex, a San Ant oni o- based conpany whi ch nmarketed a tax shelter
simlar to that offered by OEC. In the Enersol ex program however,
i nvestors purchased, rather than | eased, their EMS units, and the
units were to be solar, rather than electrically, powered. There
was no added benefit for the installation conpany or the end-user;
but, because the unit was sol ar powered, the investor was entitled
to a 15% energy tax credit, in addition to the investnent tax
credit and deductions available to an OEC i nvestor.

Wile MIlar was still devel oping the prototypes, financia
pl anners expressed an interest in marketing the sol ar-powered EMS.
TTI retained Raynond Merry, an energy consultant, to analyze the
feasibility of such a system? He prepared a report on the
capabilities of the proposed EMS, but noted carefully that it had
not yet been assenbl ed. And, Enersol ex retained Craig Wl scher, an

attorney, to prepare a tax opinion on the proposed solar unit.

3 Merry testified that he wasn't sure who intended to use his
report. He was retained by TTI and conducted the evaluation at its
of fices, but he understood that the device was bei ng manufactured
by Enersol ex.



Moreover, Francis Coveney retained CPA John Pearl to prepare an
analysis of the estimted tax wite-off and cash benefits of the
Enersol ex system The docunents becane part of the Enersolex
pronoti onal package, which was distributed to financial planners.
A vi deot ape featuring the National Enco prototype was prepared, as
wel | as a slideshow featuring the FNEC/ Eckar d nodel .
Representatives of both Enersolex and TTlI visited a nunber of
cities, pronoting and denonstrating the sol ar-powered EMS. TTI,
still installing and servicing OEC units, was al so a reconmended
installation conpany for the new Enersol ex program

Meanwhi | e, a New Jersey-based Internal Revenue Service task
force, investigating potentially abusive tax shelters, had heard of
t he Enersol ex pronotion. |In October 1984, two I RS agents travell ed
to San Antonio and net wth Francis Coveney, his attorney,
accountant, and the Enersol ex marketing director. Francis Coveney
denonstrated the Enersolex wunit and asked whether he should
continue to sell it. The agents explained that they were not then
in apositionto answer that question, but would advise himif they
determ ned that the tax shelter was abusive. The investigation was
transferred to Texas before that determ nation was nade.

By the end of 1984, approximately 115 Enersol ex units had been
sold, nost in the last two weeks of Decenber.* A mpjority of the
Enersol ex investors selected TTlI as their installation conpany.

Each i nvestor received a letter fromJoseph Coveney, thanking them

4 Testinony regardi ng the purchase price ranged from$32,500 to
$52, 000.



for selecting TTlI and telling them that information about their
end-user |ocation would be forthcom ng. A second letter told them
when and where their unit had been installed; nost included
phot ographs of the unit and/or the end-user site.

Al t hough TTl had represented that it had secured nunerous end-
user |l ocations for the Enersolex units, this was apparently not the
case. Because nost investors intended to file their inconme tax
returns on April 15, see infra at 7 and note 20, the pressure was
on to install these units in the first few nonths of 1985. By
letter in February 1985, TTI informed CECinvestors for whomit was
an installer that it would no | onger service units through the OEC
program explaining that it was becomng increasingly difficult to
obtain parts for repair and mai nt enance of those units. Therefore,
the units woul d be renoved, and each OEC i nvestor was to informTTI
where his unit should be sent. Wthin days of that notice to OEC
i nvestors, Enersolex investors began to receive letters from TTI
about their end-user sites. Many of the Enersolex units were
installed in the same |ocations from which OEC units had been
renoved. There was extensive testinony at trial regardi ng specific
| ocations. |In sone cases, the CEC unit was physically renoved, and
an Enersolex unit installed inits place. |n nost cases, however,

the CEC unit was sinply converted to solar power.® Anpbng other

5 TTI was responsi bl e for | ocating end-users, and Joseph Coveney
testified that he believed the | ocations belonged to TTI. Not so
for the units installed there. The service agreenent between TTI
and the CEC | essees stated that "[t]he |essee shall retain ful

| egal possession of the system notw thstanding delivery of the
servi ce conpany”. |ndeed, Joseph Coveney admtted that the "EMS
unit on the wall ... was the CEC | essee['s]. That was his."
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things, internal wiring was changed, and the unit was connected to
sol ar panel s which were installed on the roof. The brown OEC units
were painted blue and an Enersol ex sticker added. Each Enersol ex
investor was notified of his unit's installation; and, on their
1984 tax returns, nost clained a 15% energy tax credit, a 10%
investnment tax credit, and deductions for depreciation and
installation (tax benefits).

Picking up on the earlier investigation, IRS agents in Texas
met wth representatives of Enersol ex, including Francis and Joseph
Coveney, on April 3 and 22, 1985. That July, they referred the
case to the Crimnal Investigation Division of the I|IRS. First
indicted in April 1991, Francis and Joseph Coveney, Enersolex
accountant John Pearl, and Cerald Ransey, TTl's vice-president of
operations, were charged in a superseding indictnent in Cctober
1991 with conspiracy to aid and assist in the preparation of false
i ncone tax returns (count 1). Pearl and the Coveneys were al so
charged in 30 counts with aiding and assisting in the preparation
of false inconme tax returns (counts 2-31). And, Ransey was charged
in two additional substantive counts (counts 32 and 33).

In presenting its evidence, the Governnent called two of the
defendants' forner attorneys as wtnesses, as discussed in part
I1.A The defendants unsuccessfully noved for a mstrial, prem sed
on the repeated i nvocation of the attorney-client privilege. Their
motions for judgnents of acquittal upon the conpletion of the
Governnent's case-in-chief were taken under advi senent, re-urged at

the close of all the evidence, and ultimtely denied.



Before the case went to the jury, the Governnent di sm ssed one
substantive count against the Coveneys and Pearl (count 4).
Franci s and Joseph Coveney were each found guilty on the conspiracy
count and the renmai ning 29 substantive counts against them Pear
was acquitted; and Ranmsey was found guilty of conspiracy, but
acquitted on his two substantive counts. On the conspiracy count,
Francis Coveney was fined $3,500 and Joseph Coveney, $2,750; and
each was sentenced to 30 concurrent prison terns -- Francis
Coveney's being 18 nonths each, and Joseph Coveney's, 16 nonths
each. Only the Coveneys are before us on appeal.

1.

The Coveneys challenge the denial of a mstrial and the

sufficiency of the evidence.®
A

The grant or denial of a mstrial is, of course, a matter |eft
to the discretion of the district court. W reviewonly for abuse
of that discretion, United States v. Burke, 496 F.2d 373 (5th
Cr.), cert. denied, 419 U. S. 966 (1974), and, as expl ai ned bel ow,
find none here.

After the Governnment subpoenaed three of the defendants'
former attorneys to testify, the defendants nobved to quash,
asserting the attorney-client privilege. The district court denied

the notions, but conducted a voir dire of the wtnesses to

6 Francis and Joseph Coveney filed virtually identical briefs.
Therefore, we analyze their cases individually only when
considering the sufficiency of the evidence agai nst them
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establish the acceptable boundaries for their testinony. Two of
the three, Robert Fee and Craig Wel scher, were called to testify.

Fee was called as the Governnent's first witness. After he
tw ce invoked the attorney-client privilege, the defendants noved
for a mstrial. The notion was denied, but the jury was given a
l[imting instruction.” \Wen Fee invoked the privilege a third
time, the defendants unsuccessfully re-urged their notion.

After a three-day weekend, the trial resuned; and Wl scher was

called as the third witness that day. During his testinony, the

! The district court instructed the jury as foll ows:

You have heard this attorney do what is called
invoking a privilege, an attorney-client privilege
internms of himnot testifying about things that he
may have been told or discussed or saw or heard or
observed having to do with his representation of
one or nore of the defendants in this case. Please
understand that that is a conpletely acceptable
practice in the |aw Any time anyone goes to an
attorney to discuss anything, no nmatter how
frivolous, they are entitled to assune that that is
going to be held in confidence, and any attorney
who receives such informati on may not divulge it to
third persons even in open court wthout the
express perm ssion of his client. There is nothing

sinister nor inappropriate nor illegal nor evil
about invoking the attorney-client privilege. | t
is sinply, sinply put from our childhood, "I told

you a secret and | expect you to keep it," nothing
nore than that.

Pl ease, do not engage in any specul ation or
conjecture as to what communi cations, if any, m ght
have transpired. Do not engage in any inmagi nation
as to what questions or answers mght have flown
from any answer but the one that counsel gave in
regard to that specific question.

9



attorney-client privilege was invoked 20 tines, either by himor
one of the defendants.?

The Coveneys contend t hat the Gover nnent knew Fee and Wl scher
would assert the attorney-client privilege, and committed
reversible error by calling themto testify. They nmaintain that
continued i nvocation of the privilege, highlighted by the district
court's "ineffective" limting instructions,® cast suspicion on
them and caused the jury to believe that they were "keeping

secrets".

8 When t he Gover nnent asked Wel scher what materials he relied on
in preparing his tax opinion, the defense objected, and the court
gave the following instruction to Wl scher and the jury:

[ When you answer this question, | want you to feel
free to refer to any treatises, law, or other
general |y recogni zed publications that you woul d of
necessity rely on in formulating any such opi nion.
They are clearly within the public domain and don't
refer to these defendants. To the extent that they
gave you any docunent ati on, i nformati on,
representation, or other information that you
relied on to fornulate the report that indeed you
i ncorporated into the report which was subsequently
publi shed, you may, of course, reveal all of that
as well and of necessity nust.

Anyt hing that was revealed to you that is not
made a part of the report clearly falls within the
attorney-client privilege, and | do not want that
wai ved i nadvertently. So |I'masking you to give a
conplete answer based on the limtations | have
expressed.

Ladies and gentlenen, by adnonishing this
W t ness al ong those |ines, please understand that |
am not suggesting to you that there is any secret
information out there or anything along those
l'ines. | am sinply requiring this |lawer to do
that which he nmust, which is to observe the
attorney-client privilege, and that's all.

o See notes 7 and 8, supra.
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Both the Suprene Court, see Nanet v. United States, 373 U S
179 (1963), and our court, see San Fratello v. United States, 340
F.2d 560 (5th G r. 1965), have recogni zed that forced i nvocati on of
a testinonial privilege mght, in sonme cases, so prejudice the
def endant as to warrant reversal. Having reviewed the testinony of
both attorneys, we are convinced that this is not such a case.

In San Fratello, this court found reversible error where the
Governnent called the defendant's wife to testify after she had
made it known to the court that she would refuse on the ground that
her testinmony mght incrimnate her. When cal |l ed, she answered
guestions about her nanme and address, but, invoking the privilege,
refused to answer further. The district court instructed the jury
that "[t]he reluctance of a witness to incrimnate herself nay not
be used to incrimnate others", San Fratello, 340 F.2d at 563-64,
and enphasized that no unfavorable inferences could be drawn
agai nst the defendant because of his wife's refusal to testify.
This court concluded, however, that "[t]he prosecution could have
had no purpose in calling this witness and requiring her to claim
her privilege in the presence of the jury other than to use her
conduct as an incrimnating circunstance agai nst her husband”. 340
F.2d at 567. Eventhe limting instruction did not cure the error,
because it was "nore than reasonably probable" that the wife's
refusal to testify prejudiced her husband. |d.

The case before us, however, is nuch nore closely anal ogous to
Nanmet. Unlike the wife who refused to testify in San Fratell o, Fee

and Wel scher "possessed nonprivileged information that could be
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used to corroborate the CGovernnent's case". Nanet, 373 U. S. at
188. Fee's testinony was very brief. He testified that he had
been retained by TTl in early 1984, but refused to el aborate.?°
Bot h of the questions he refused to answer! were quite simlar to
guestions he had answered at voir dire.!® They did not touch on
sensitive areas or critical issues in the case. Hi s testinony was
of no particular inport to the Governnent's case; but, on the other
hand, his refusal to answer could not have raised any suspicion
that he was "keeping a secret" for the Coveneys.

Conversely, Wl scher was an i nportant substantive witness. As
author of the tax opinion used in the Enersolex pronotion, his
testinony was critical to the Governnent's case. Al t hough he
clainmed the privilege 20 tinmes, this nunber nust be viewed in the
context of his entire testinony and t he substance of the questions.
First, his testinony was significantly |onger than that of any
other witness in the 12-day trial. As in Nanet, "[t]he effect of
t hese questions was m ni mzed by [ Wl scher's] | engt hy nonprivil eged

testi nony". 373 U. S at 189. Second, the privilege was often

10 The Coveneys contend that Fee was called only to establish
that they refused to follow his |egal advice. At his voir dire,
the Governnent did explain that it wished to call him for that
pur pose. The court nade it clear, however, that such testinony
woul d not be all owed; and the Governnent did not inquire about the
subst ance of his | egal advice.

1 As noted, Fee invoked the attorney-client privilege three
times, but twice it was in response to the sane question.

12 For exanple, at voir dire, Fee was asked, "You were hired ..
in 1984 to syndicate a tax opinion, weren't you?', to which he
answered "Yes". \Wen asked if he was hired because he was a tax
speci alist, he asserted the privilege.
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asserted in response to questions which were not even slightly
incrimnating, and which were ultimately answered by other
wi t nesses. ®* Sone of the questions were i nappropriate and intruded
into privileged territory; but "[we cannot find that these few
| apses, when viewed in the context of the entire trial, anounted to
pl anned or deliberate attenpts by the Governnent to nmake capital
out of witnesses' refusals to testify.”" Nanet, 373 U S. at 189.
Mor eover, any error was cured by the district court's limting
instructions. Although the instructions nade reference to secrets,
they also nade it clear that a | awer is duty-bound to invoke the
privilege, and that its invocation should not be perceived as an
effort to hide information fromthe jury.
B
The Coveneys al so contend that the evidence was insufficient to
convict themfor aiding and assisting in the preparation of false

i ncone tax returns, and conspiracy to do so.* W viewthe evidence

13 Wel scher asserted the privilege in response to questions
about, inter alia, the nature of TTI's business, what TTlI did
before it began to install EMS units, and whether anyone had
expl ained to himhow an EMS wor ked.

14 The record on appeal reflects nunerous acts by the Coveneys
t hat are shabby busi ness practices at best; crimnal violations at
wor st. For exanple, the Enersol ex pronotional brochure touted the
creation of a defense fund, through which Craig Wl scher was to
serve as counsel to any investor whose clains were chall enged by
the IRS. Wl scher testified that no such fund exi sted. As anot her
exanpl e, when IRS agents were scheduled to visit the Enersolex
offices in San Antonio in Cctober 1984 to see the solar-powered
units, the Enersol ex warehouse was enpty. Therefore, approxi mately
200 boxes, for CEC units, were noved fromTTl's Houston warehouse,
and "Enersol ex" was stenciled on them Steve Halliburton testified
that nost of the boxes were enpty -- only about ten contained OEC
EMS uni ts.

13



supporting crimnal convictions in the light nost favorable to the
verdict, and affirmif "any rational trier of fact coul d have found
the essential elenents of the offense beyond a reasonabl e doubt".
United States v. Chaney, 964 F.2d 437, 448 (5th Cr. 1992).

O course, when nultiple defendants are tried on a nulti-count
indictnment, as here, the analysis is alengthy one. W nust review
each count separately as to each defendant. Qur review in this
case, however, is atypical. Neither the evidence at trial, nor the
briefs on appeal, have been presented in such a fashion. Rather,
the Governnent's theory has been a gl obal one: Enersol ex marketed
a sol ar- power ed ener gy managenent systemand pronoted its potenti al
tax benefits; Enersolex never created the system it narketed,
therefore, investor/taxpayers who clainmed the tax benefits which
the defendants represented they were entitled to, filed returns
whi ch were, by definition, fal se; and, because the defendants knew
that the investor/taxpayers were not entitled to those tax
benefits, they aided and assisted in the preparation of the
i nvestors' false returns. Under such a theory, the Governnent need
only prove that the investors filed tax returns claimng tax
benefits for a systemwhich did not exist, and that the defendants
assisted themin doing so. Having reviewed the record on appeal,
however, we nust conclude, for the reasons that follow, that a

reasonabl e jury coul d not have found t hese defendants guilty beyond

Not wi t hst andi ng t he repugnance of such activities, it nmust be
kept in mnd that the only charges before us are aiding and
assisting in the preparation of false incone tax returns, and
conspiracy to do so. That is what the Governnent was required to
prove beyond a reasonabl e doubt.
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a reasonabl e doubt on the gl obal theory asserted by the Governnent.

In addition to the difficulty of trying to piece the evidence
together on a count-by-count basis, our task in analyzing its
sufficiency is conplicated greatly by the inconplete state of the
record on appeal. After trial, hundreds of exhibits were rel eased

to the Governnment "for safekeeping until the time for appeal has
run". After the Coveneys filed their notices of appeal, each
ordered transcripts of his initial appearance, arraignnent, trial
and sentencing. They nmade no further designation of the record.
In short, they did not request inclusion of the exhibits. Nor did
t he Gover nnent suppl enent the record. Therefore, the record before
us consists only of the papers filed in the district court and the
transcripts ordered by the appellants. W do not have the
exhi bi ts.

It is well-settled, of course, that the appellant bears the
burden of creating the record on appeal. Fed. R App. P. 1l1(a).
If the record does not establish a basis for reversal, we wll
affirm Here, however, the record provided by the appellants,
al beit inconplete, shows that the evidence was insufficient to
support the Governnent's gl obal theory. W nust then | ook to nore
specific evidence for whether each tax return listed in the
i ndi ctment was fal se, and whet her the defendants willfully assisted
in its preparation. In sone instances, those elenents can be
established fromthe trial testinony. |In others, they cannot. It
may well be that the docunentary evidence, to which we are not

privy, would establish the essential el enents on those counts. The
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dil enma before us, then, is which party bears the burden of pl acing
such evidence into the appellate record. |f the burdenis with the
appel lants, we nust affirmas to those counts. See United States
v. OBrien, 898 F.2d 983, 985 (5th Gr. 1990). But, if the burden
is with the Governnent, we nust reverse the convictions as to the
appl i cabl e counts.

W hold that, given the specific facts of this case, the
burden of establishing a record which mght provide sufficient
evidence of an alternative basis for affirmance nust be with the
Gover nnent . Though the appellants nust initially designate the
record, the appellee always has the opportunity to supplenent it.
Here, the appell ants needed only the record, as they ordered it, to
show that there was insufficient evidence to support the
Governnent's global theory. 1 Thus, we nust consider the
alternative basis for affirmance through a count-by-count review,
and the Governnent nust bear responsibility for providing us
adequate information with which to do so.

Moreover, the Governnent nust realize that the potentially
critical docunents are not in the record before us. They were
released to it at the close of the trial, and there are repeated

references to themin the Governnent's brief. There are no such

15 The record does contain the trial exhibit |ist. Wiile we
recogni ze the generality of that list, it appears that the
docunentary evidence would not have provided the necessary
addi tional support to prove, beyond a reasonable doubt, the
Governnent's contention that no solar-powered EMS unit ever
exi st ed.
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references in the appellants' briefs. Fromthis, we nust concl ude
that the exhibits are still in the Governnent's possessi on.

We have recognized, in the civil context, that the appellee
bears sone responsibility for creating a conplete record on appeal .
See Soley v. Star & Herald Co., 390 F.2d 364 (5th Cr. 1968)
Sol ey was deci ded before the Federal Rules of Appellate Procedure
becane effective, so it relies upon rules of civil procedure which
have since been usurped by the appellate rules. However, the
rati onal e behind that decision is unchanged. There, the district
court dism ssed an action for failure to state a claim In so
doing, it apparently referred to evidence outside the pleadings.
Acknow edgi ng that the notion had been treated as one for sunmary
judgnent, our court concluded that it was unable to review that
j udgnent, because the record did not include the evidence to which
the district court had referred. The appel |l ees asserted that they
were entitled to affirmance by default: because the record did not
i ncl ude the necessary i nformation, there were no grounds upon whi ch
to reverse. Qur court disagreed, concluding that the appell ees had
notice of the appellant's allegation of error, and were "not devoid
of responsibility to inforni the appellate court. Soley, 390 F.2d
at 367. "That responsibility increases when such appell ees seek
our stanp of approval on an wunarticulated summary judgnent for
which no justification can be found in the record.” 1d. at 368.

Li kewi se, that responsibility nust al so increase when we are
asked by the Governnent to concl ude, pursuant to its gl obal theory,

that the jury had sufficient evidence upon which to convict. |If
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the Governnent has nonet hel ess proven guilt beyond a reasonable
doubt on sone other theory, it bears the burden of show ng us how.
Qobvi ously, this includes providing asufficient and conplete record
on appeal .
1

W look first to the 29 substantive counts of aiding and
assisting in the preparation of false inconme tax returns, in
violation of 26 U.S.C. 8§ 7206(2).'® Proof for such a violation nust
establish that (1) the defendant advised or assisted in the
preparation of atax return, (2) the return was fal se or fraudul ent
as to a material matter, and (3) the defendant acted willfully in

doing so. See United States v. Salerno, 902 F.2d 1429 (9th Cr.

16 The statute reads, in pertinent part:

Any person who --

* * %

(2) A d or assistance.--WIlIlfully aids
or assists in, or procures, counsels, or
advi ses the preparation or presentation
under, or in connection with any matter
ari sing under, the internal revenue | aws,
of a return, affidavit, claim or other
docunent, which is fraudulent or is fal se
as to any material matter, whether or not
such falsity or fraud is wth the
know edge or consent of the person
authorized or required to present such
return, affidavit, claim or docunent

* ok
shall be guilty of a felony....
26 U.S.C. § 7206
18



1990); United States v. Sassak, 881 F.2d 276 (6th GCr. 1989);
United States v. Hooks, 848 F.2d 785 (7th Cr. 1988).

The evidence was sufficient to show that Francis and Joseph
Coveney advi sed or assisted in the preparation of the tax returns
of all Enersolex investors. A person need not actually sign or
prepare a tax return to aidinits preparation. See United States
v. Wllians, 809 F.2d 1072 (5th Gr.), as corrected, 828 F.2d 1
(5th Cr.), cert. denied, 484 U S. 896 (1987). It is sufficient
that the Coveneys knowingly participated in the sale and
installation of EMS units and provided information about the
transaction "with the expectation", id. at 1095 (enphasis in
original), that the investors would use that information to file
their tax returns.

The Coveneys hired Ray Merry to prepare a report on the
technical feasibility of the sol ar-powered EMS. They retained
Crai g Wl scher to prepare an opinion |etter on the tax inplications
of purchasing the system and John Pearl to prepare an anal ysis of
the estimated tax wite-off. They included all three docunents in
a pronotional brochure which was provided to potential investors
and financial advisors. The jury could have concluded that the
Enersol ex project was marketed through financial advisors because
t he Coveneys knew that its tax advantages were anong its strongest
selling points. Finally, Joseph Coveney provided each Enersol ex
i nvestor who chose TTl as its installation conpany with phot ographs
of their unit and information about the date of installation. In

short, the jury could reasonably have found that the Coveneys
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mar keted the units and provided the tax opinions and installation
dates with the expectation that investors would rely on that
material in filing their inconme tax returns.

The nore difficult question is whether the evidence was
sufficient as to the Coveneys willfully providing information which
they knew would I ead to the preparation of tax returns which were
false as to a material matter. If they had told investors that
t hey had purchased a sol ar-powered EM5S and that the EMS had been
installed, when, in fact, no solar-powered EMS existed, then
certainly the elenments of wllfulness and falsity would al so be
established. As noted, however, the record does not support that
gl obal theory.

The Governnment put on extensive evidence that Enersol ex often
denonstrated a National Enco prototype, but actually sold a
nmodi fied FNEC/ Eckard wunit; that there were problens with the
FNEC/ Eckard m croprocessing chips; that MIllar considered the
Nati onal Enco nodel a superior one; and that the Enersolex EM
could not sinultaneously operate on solar power and retain its
renote nonitoring capability. However, none of these facts, or
even all of themconsidered together, could | ead a reasonable trier
of fact to conclude that no sol ar-powered EMS was ever devel oped.
In fact, many of the Governnent's own w tnesses testified to the
contrary.

Wel scher testified that he saw the Enersolex unit work at
| east twice. Welscher was unsure whether the units he saw were

devel oped from National Enco or FNEC/ Eckard nodels, but MIIlar
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testified that he was able alnbst imediately to convert the
FNEC/ Eckard EMS unit to solar power.?'’ Jack Teschenmacher, the
Enersol ex marketing director, testified that changes were made in
the FNEC/ Eckard wunits to "bring them up to the Enersolex
standards".'® M chael Minroe, whose conpany sol d sol ar panels for
use with the Enersolex units, testified that sol ar power seened an
expensi ve way to operate the EMS, but sol ar panels were capabl e of
powering the unit. Kent Maerki, head of Spectra Fi nanci al NetworKk,
t hrough whi ch nunmerous Enersolex units were sold, and one of his

sales representatives also testified that they wtnessed

17 Mllar did testify that the unit could not sinultaneously
operate on solar power and retain renote nonitoring capability.
Units which were not solar powered, of course, could not qualify
for the energy credit. But, there was no evidence, nor was the
jury instructed, that a unit nust have renpte nonitoring ability in
order to qualify for an investnent tax credit or energy credit.
Certainly, TTlI would prefer to access its units by telephone in
order to avoid on-site maintenance calls.

From this obvious preference, the Governnent builds its
argunent that technicians were instructed to disable the solar
power in order to maintain the renote nonitoring. But, while there
is evidence that, on one occasion, Francis Coveney instructed
technicians to install solar panels on the roof but not connect
themto the EM5 unit, there is no evidence that this was standard

procedure. It may well be that any tax returns filed in relation
to that transaction were false, and that the Coveneys aided and
assisted in their preparation. Qobvi ously, such evidence is

insufficient to establish that all tax returns clai mng Enersol ex-
rel ated deductions and credits are false. This is particularly so
in light of the testinony that, in many cases, solar panels were
installed and connected to the EMS unit.

18 Teschemacher also testified that at | east two of the National
Enco prototypes were installed at Enersolex end-user |ocations.
There was no evidence to the contrary. Even if the FNEC Eckard
unit never worked with solar power, installation of solar-powered
Nat i onal Enco nodel s (which the Governnent seens to concede woul d
qualify for the clainmed credits and deductions) would mlitate
agai nst the global conclusion that all Enersolex investors filed
fal se tax returns
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denonstrations of the Enersolex wunits, which appeared to be
functioni ng properly.

Def ense witnesses also testified that the Enersolex units
wor ked. John Pear| testified that he w tnessed denonstrations of
both the National Enco and FNEC/ Eckard prototypes. George Reneer,
an end-user whose EMS was either replaced with a solar-powered
unit, or converted to solar power, as discussed infra concerning
count 3, testified that he saved noney as a result of the unit
installed at his business, and that he continued to do so with a
sol ar - powered unit.

The CGovernnent enphasi zes that many w tnesses testified that

they sinply couldn't tell whether the EMS unit was working, or

whet her it was being powered by solar panels. |Indeed, they did,;
but obviously, nmuch nore is required for a guilty verdict. The
Governnment nust prove guilt beyond a reasonabl e doubt. In sum

testinony which nerely calls the investnent (and, as a result, its
tax advantages) into question, is not sufficient, standing al one,
to support a conviction. Therefore, we nust |ook to each
substantive count of the indictnent and determ ne whet her either of
the Coveneys aided and assisted in the preparation of the tax
return claimed to be false. In 16 instances, counts 6-8, 12, 13,
15, and 22-31, we conclude that they did.

Count 6. Dougl as Devore purchased an ei ght-channel Enersol ex
EMS. He selected TTlI to install it, and received notice that his

unit, serial nunber 8437, had been installed at the lone Top Val ue
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Market in lone, California,® on April 23, 1985.2° Devore testified
that he spoke with an enpl oyee at the Ione Top Val ue and asked him
to check the serial nunber on the EMS unit installed there. Though
Devore never testified to the nunber the enpl oyee read to him he
said that he becane "concerned because of information [he] had
now'. A photograph taken of the unit at the lone Top Value
reflected a serial nunber which did not natch the one assigned to
Devore. Devore received a subsequent letter fromTTl informng him
that the unit had been renoved fromlone and installed at the De

Sol Food Market in Houston, Texas. But, a photograph of the unit
at the Del Sol revealed that it was a 16-channel unit, not an
ei ght -channel , as Devore had purchased.

Devore testified that he filed a 1984 return in which he
claimed benefits as a result of the Enersolex investnent. G ven
all of this evidence, a reasonable jury could have concl uded t hat
Devore never owned a wunit entitling him to those benefits.

Li kewi se, because Enersolex (Francis Coveney) and TTI (Joseph

19 Devore testified he was told initially that his unit woul d be
installed in Newport Beach, California. This was apparently near
his home, and he told TTI representatives that he intended to see
the unit. Approximately a nonth later, he was inforned that the
unit could not be installed in Newport Beach and woul d, i nstead, be
installed in |one.

20 All of the returns at issue were for the 1984 tax year. W do
not determ ne when the units nust have been installed to qualify
for 1984 tax benefits, however, because TTlI notified the investors
of the installation dates (only one of which was in 1984) and there
are no allegations that those dates were fabricated. The
Gover nnment does not contend that the i nvestors' decisions regarding
the year for which they would claim the benefits of their
investnments were the result of any aid or assistance from the
Coveneys.
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Coveney) gave himinformati on apparently confirm ng such ownershi p,
a reasonabl e jury coul d have al so found that the Coveneys ai ded and
assisted in the preparation of the false tax return filed as a
result of those representations.

Counts 7 and 8. @uillerno Bruce purchased an Enersol ex EMS on
the recommendation of his financial planner, and was subsequently
informed that his unit, serial nunber 8434, had been installed at
the Lanplighter Restaurant in North Hollywod, California, on
Decenber 31, 1984. Mllar testified that the installation at the
Lanpl i ghter was not a conversion. He took an Enersolex unit to
California, but did not activate its solar capacity. Franci s
Coveney had instructed himto install the solar panels, but not
connect them to the wunit, in order to maintain the renote
monitoring capability. 1In short, this unit |ooked solar powered,
but wasn't.

Approxi mately si x weeks after receiving notice of the Decenber
installation, Bruce was inforned that his unit had been renoved
fromthe Lanplighter because "savings could not be naintai ned at
the end user l|ocation due to the operation of the owner". Two
weeks later, he was advised by letter that his unit had been
installed on June 10, 1985, at the |lone Top Val ue Super nmarket.

Bruce cl aimed 1984 tax benefits for his Enersol ex investnent
both personally and through Bruce |nvestnents Conpany. Q her
evidence at trial included a photograph taken in 1986 of the EMS
unit at the lone Top Val ue. That unit bore a different serial

nunber: 8467. A reasonable jury could have concluded that Bruce
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never owned t he Enersol ex unit for which he clained those benefits.
Accordingly, the returns for Bruce and his conpany woul d be fal se
as to a material matter. As in the case of Devore, a reasonable
jury could have found that the Coveneys ai ded and assisted in the
preparation of those returns by giving false information upon which
a taxpayer relied in filing a return

Counts 12 and 13. Janet Horner and her husband al so purchased
the smal |l est Enersolex unit, an eight-channel EMS. She testified
that, as a result of that purchase, they cl ai ned benefits on their
1984 personal and JVMH | nvest nent Conpany returns. A letter dated
May 1, 1985, inforned the Horners that their wunit had been
installed at Longhorn Foods.

Ri chard Barsness, an OEC investor, testified that one of his
units, leased in 1983, was installed at Longhorn Foods. Joseph
Coveney confirnmed that a 24-channel unit was installed for Barsness
at that | ocation. Sonme time later, however, Barsness received
notice that his unit was being renoved fromthat |ocation because
TTI was "unable to obtain necessary repair parts from the
manuf act urer and because of econom c reasons".?!

Janet Horner testified that she understood the Longhorn Foods
| ocation was being "transferred" to her. She, however, purchased
an ei ght-channel EMS. The unit installed for Barsness had 24
channels. Joseph Coveney testified that that sanme unit "is on the

wal | now assigned to Janet Horner". Because Barsness testified

21 Joseph Coveney testified that these letters were sent to CEC
i nvestors in February 1985.
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that he did not transfer his unit to anyone and gave no one
perm ssion to use it, a reasonable jury could have concl uded that
Enersol ex "sold" the Horners a unit which bel onged to OEC and was
being | eased to Barsness. The Horners could not, therefore, own
the unit and would not be entitled to the tax advantages for such
owner shi p.

Counts 15 and 22 through 31. Count 22 involves the return of
t he Energym sers partnership; counts 15 and 23-31, returns filed by
Energym sers partners. The partnership invested in several eight-
channel Enersolex units and received notice that one of them was
installed at Ryder Truck Rental in Houston

Steve Halliburton, who perforned installation work for TTI,
described the process of converting an electrically-powered
FNEC/ Eckard EMS to sol ar power. He testified that he perforned
this transformati on at a nunber of |ocations, thereby converting
an CEC unit to an Enersolex unit. One | ocation was Ryder Truck
Rental. In light of the testinony about Enersolex's difficulty in
| ocating end-users and the term nation of TTlI-OEC contracts so that
CEC sites coul d be used for Enersolex investors, a reasonable jury
coul d have concluded that the unit at Ryder Truck Rental was the
property of OEC and one of its |essees. As was the case with the
Horners, it could not legally have been sold to Energym sers.

Phillip Rulon, the general partner who prepared 1984 incone
tax returns for Energym sers partners, testified that Energym sers
claimed tax benefits because of the Enersolex investnent.

Moreover, those benefits were passed through to the partners and
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were reflected in their individual returns. Nei t her the
partnership nor the partners would be entitled to such benefits if
the EMS was not Enersolex's to sell

Evi dence regarding counts 2, 3, 5, 9-11, 14, and 16-21 was
admtted at trial. However, the testinony was insufficient to
prove that the tax returns were false, or that the Coveneys
Willfully provided the false information rendering them so.
Accordingly, as hereinafter discussed, there was insufficient
evidence from which a reasonable jury could find, beyond a
reasonabl e doubt, that either Francis or Joseph Coveney was guilty
on these counts.

Count 2. Rena and Cifford Brantner clai med benefits on their
1984 return as a result of purchasing two ei ght-channel Enersol ex
units. They received letters from Joseph Coveney inform ng them
that one unit was installed on April 8, 1985, at Patterson Services
in Houston; the other, at Baytown Mdtors in Baytown, Texas, on
April 11, 1985. The I RS disallowed the Brantners' depreciation
deduction, and they appeal ed. Cifford Brantner testified that
they "did resolve [the matter]" through the appeal process. It is
uncl ear fromhis testinony whet her other credits or deductions were
di sal | oned, and how the depreciation issue was finally resol ved.

This evidence is insufficient to establish either the falsity
of the return or the Coveneys' wllfulness. W cannot discern the
precise basis for the IRS s initial disallowance, or how that
matter was ultimately concluded. Neither are there any questions

raised, as there were on sone counts, about the Brantners'
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ownership of their units, or whether those units were actually
sol ar powered. And, the record on appeal is silent about either of
the Brantners' end-user |ocations.

Count 3. Concerni ng Kat heryne and Roger Chassay's return, he
testified that he invested in Enersolex for the 1984 tax year, and
claimed benefits as aresult of that investnent. Chassay testified
al so that he visited Gayla Industries, the installation site for
one of his units, on nore than one occasion. During a visit in My
1985, solar panels were visible on the roof; on another occasion,
they were not.

Reneer, the vice-president of Gayla, whose testinony is
di scussed in part supra, was called as a defense w tness, and
testified that TTl installed an EMS there in the early to md-
eighties, that the unit saved noney on electric bills, and that
sol ar panels were |ater added to the system \Wen Gayl a added a
new roof to its building, the panels were renoved, but Reneer never
contacted TTlI to replace them Reneer identified a photograph of
the Enersolex unit installed at Gayla, confirmng that it | ooked as
if a label underneath the one pictured had been torn off. But, he
testified that "either a sticker or a |abel was changed or maybe
there was a different panel to start wth." (Enphasis added.)

This evidence is simlar to that which we found sufficient for
counts 15 and 22-31. It is a close call. But, because Reneer
testified that the EMS unit may have been replaced, we hold that it
is insufficient to establish the Coveneys' quilt. A reasonabl e

jury coul d not have concl uded beyond a reasonabl e doubt that an CEC
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unit was initially installed and |ater converted to solar power.
Therefore, there is insufficient evidence to conclude that the
Chassays did not own the unit.

A reasonable jury could have concluded that the unit ceased
bei ng sol ar powered when Gayla re-roofed its building. However,
there is no proof on when that took place. 1In order to establish
falsity in the Chassays' 1984 tax return, the Governnent had to
prove that the unit was not sol ar powered during the period covered
by that return. Nor, concerning the panel renoval, was there any
testi nony whi ch woul d establish the Coveneys' willful ness. |ndeed,
there was no testinony that the Coveneys knew about, or directed,
renoval of the panels.

In short, this evidence could not have |led a reasonable jury
to conclude either that the Chassays' 1984 incone tax return was
false, or that the Coveneys wllfully provided information
rendering it so.

Count 5. For Barbara and St ephen Kucka's 1984 return, Stephen
Kucka testified that, on Novenber 16, 1984, he received a letter
fromJoseph Coveney, informng himthat his Enersol ex unit had not
been installed. On April 8, 1985, he received notice that his unit
had been assi gned serial nunber 8410, and i nstalled at Chem Centr al
in Houston on April 1. In reliance on this information, Kucka
clainmed tax benefits, which were disallowed by the |IRS.

Kucka's testinony al so described his difficulty in contacting
TTI. After nunerous attenpts to do so, he called Chem Central to

confirminstallation. He | earned that the "unit was not functi onal
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and not working". MIllar testified that he perforned the Enersol ex
installation at Chem Central. He explained that an OEC unit had
previ ously been placed at that |ocation, but was not converted to
sol ar power. Rather, it was replaced with an Enersolex unit.

This evidence could not |ead a reasonable jury to find the
Coveneys guilty beyond a reasonabl e doubt of aiding and assisting
in the preparation of a false incone tax return. There is no
evidence which calls the Kuckas' ownership of the wunit into
question. Steve Kucka testified that the unit did not work, but
this alone does not establish the falsity of the return or
w || ful ness on the part of the Coveneys. The evi dence does not
describe the problem nor is there any evidence that the Coveneys
knew this unit did not work properly, or that it malfunctioned
because of any action by them

Count 9. Concerning the 1984 return for Carol and Stanley
Swartz, there was very little testinony about them and we concl ude
that the evidence was insufficient to support the conviction of
either Francis or Joseph Coveney.

Janes Baker, a CPA and Spectra representative, testified that
he sold an Enersolex unit to the Swartzes, and that the unit was
installed on April 1, 1985. Baker al so prepared the Swartzes' 1984
return, which included deductions for depreciation and installation
of the Enersolex wunit, as well as investnent and energy tax

credits.
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Qur review of the record reveals no evidence about the
Swart zes' end-user |ocation? or the installation process for that
unit. In short, a reasonable jury could not have concl uded that
the Swartzes' return was false as to a material matter.

Count 10. As for the 1984 return of Ann and CGeorge Yount,
they purchased three Enersolex units through Baker. He al so
prepared their 1984 incone tax return, claimng the sanme benefits
as he did on behalf of the Swartzes. Again, there is insufficient
evidence from which a reasonable jury could conclude that the
Younts were not entitled to those benefits. Indeed, what little
testinony was offered on the matter seens to support such
entitlement.

The Younts were inforned that one of their units was installed
at a Ben Franklin store in Houston, another at a Baptist church in
the Houston area, and the |ast at Texas Western Beef (no |ocation
given). There was no further identification of the church. The
testinony regardi ng Texas Western Beef and Ben Franklin points to
the legitimacy -- not falsity -- of the return. Mllar testified
that OEC units previously existed at both |ocations, but that he
renmoved themand install ed Enersolex units. There was no contrary
evi dence. We conclude, therefore, that the evidence was

insufficient to establish the falsity of the return.

22 Baker did testify that he and the Swartzes once called the
end- user and asked mai nt enance personnel if the unit was installed
there. He did not nane the end-user; and a hearsay objection was
sustained, precluding him from repeating the response to his
installation inquiry.
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Counts 11 and 14. These counts involve the 1984 returns of
Joyce and Roswell Conbs (count 11) and M gnon and Eugene Kurtz
(count 14). The Conbses and the Kurtzes each purchased a 16-
channel Enersolex unit through their accountant and tax preparer,
Phillip Rulon. As discussed, Rulon also arranged the investnents
i n eight-channel Enersolex units for the Energym sers partnership
and prepared the 1984 individual tax returns for nost of its
partners (counts 15 and 22-31). The sane year, he arranged the
purchase of three 16-channel units: one for the Conbses, one for
the Kurtzes, and one for hinself.

Rul on served as the general partner in the Energym sers
partnership, and invested in the eight-channel units, as well.
However, it is unclear fromhis testinony whether the Governnent
was trying to prove that the Conbses and the Kurtzes were
Energym sers partners, and therefore held aninterest in the eight-
channel units, in addition to ownership of the 16-channel units.
Moreover, when the Governnent had Rulon identify Energym sers
partners, it did not inquire about the Conbses or the Kurtzes
Because the Governnent did not establish their Energym sers
partnership beyond a reasonable doubt, we cannot affirm the
convictions on these counts on the sane basis as those involving

proven Energym sers partners. 2

23 O course, we nean only that this was not established in the
record on appeal (testinony). Exam nation of the Conbses' and
Kurtzes' 1984 returns, had they been included in the record on
appeal , woul d have shown whet her they cl ai ned benefits through the
partnership. In addition, exam nation of Rulon by the Governnent
i ncluded repeated references to, and introduction of, exhibits,
such as the partnership return and the Schedul e K1 and tax returns
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Furthernore, there is no testinony about the installation or
end-user sites for the 16-channel units these taxpayers purchased.
Therefore, the record on appeal contains no evidence which could
| ead a reasonable jury to conclude that the returns were fal se, or
that any crine was commtted by the Coveneys in aiding and
assisting in their preparation.

Count 16. Patricia and Kip Wil ker purchased an Enersol ex
unit, and clainmed benefits in their 1984 return as a result. Kip
VWal ker testified that he received a letter from TTl stating that
his unit had been installed in Austin, Texas, at a business known
as Freshco, on June 3, 1985. His testinony was preceded by that of
M ke Davis, an OEC investor. Davis testified that he invested in
CECin late 1983, and that his OEC unit had al so been assigned the
Freshco | ocation. However, he received a letter from TTl, dated
June 10, 1985, stating that his unit had been renoved because
savings could not be maintained. Davis did not sell his unit or
gi ve anyone perm ssion to nove it.

In light of the testinony about on-site conversions, one
explanation of this situation mght well be that Enersolex
converted a unit it did not own. Absent testinony which woul d
support that theory, however, the jury is not allowed to make such
a logical leap, for it is just as likely that the CEC unit was

i ndeed renoved and replaced with the Enersolex unit. The recordis

he prepared for the partners; but, as stated, none are included in
the record on appeal. Qur difficulty in reviewng his testinony,
W thout the exhibits referred to duringit, is a classic exanple of
why the Governnent should have included them in the record on
appeal .
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full of testinony about particular | ocations, and the installations
or conversions which occurred there. However, there is no
testi nony about the procedure followed at Freshco.

The only other testinony about this location cane from
Margaret DePrez, with the IRS Crimnal Investigation Division.
DePrez testified that she visited Freshco in 1987 to phot ograph t he
Enersol ex unit, but was unable to |locate it. The absence of a unit
in 1987, without nore, does not prove the truth or falsity of the
1984 return. Accordingly, we conclude that the evidence was
insufficient to establish the falsity of that return, and
therefore, insufficient to support the convictions on this count.

Counts 17 through 21. Count 17 involves the 1984 partnership
return for Capital Equi pnent I1; counts 18-21, the returns filed by
its partners. Galyd Perkins testified that he prepared the 1984
partnership and partner returns. The partnership clained
deductions for depreciation and installation of Enersolex units, as
well as investnent and energy tax credits. Each of the four
partners in issue claimed the tax benefits which were passed
t hrough fromthe partnership.

Testinony revealed that the partnership purchased at | east
three Enersolex units. One was installed at Truk Shak (no | ocati on
given); the other two in Houston, at Bobby's Supermarket and North
Freeway Porsche-Audi . A TTI field service technician testified
that the Truk Shak wunit was converted at the warehouse and
transported to the installation site. An I RS agent visited the

North Freeway Porsche-Audi |ocation in 1987 and photographed the
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EMS unit installed there. This evidence could not lead a
reasonable jury to conclude that the partners and partnership were
not entitled to the clained tax benefits. The record on appea

contains no nore testinony about these locations or the
installations which occurred there. Accordingly, we conclude that
the evidence was insufficient to support the convictions on these
counts.

2.

Al t hough the record on appeal contains insufficient evidence
for affirmance on all substantive counts, it includes anple
evidence that Francis and Joseph Coveney conspired to aid and
assist in the preparation of false returns (count 1). |In order to
convict for conspiracy under 18 U S. C. 8§ 371, the jury nust find
(1) an agreenent between two or nore people to violate the | aw, and
(2) an overt act by any nenber of the conspiracy in furtherance of
it. United States v. Bourgeois, 950 F.2d 980, 983 (5th Cr. 1992).
Proof of a specific agreenent is not necessary; the jury may infer
an agreenent froma concert of action. |Id.

There was substantial evidence that the Coveneys worked
together in formng TTlI and Enersol ex, that they travell ed toget her
pronoting the Enersol ex program and that they worked together on
the day to day operation of each conpany. Though Francis worked
out of the Enersolex office in San Antoni o, and Joseph out of the
TTI office in Houston, several wtnesses testified that the two
conpanies were essentially one in the sane. Mor eover, both

brothers were apparently present at neetings where sone of the
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"conversions" were discussed. An agreenent to take an OEC unit,
W t hout the consent of the OEC investor, convert it to solar power
and "sell" it to an Enersolex investor is an agreenent to violate
the law, in that, anong other things, the sale would aid and assi st
in the preparation of false returns, because it was perforned with
the expectation that i nvestors would rely on their erroneous beli ef
of ownership in filing returns.

Needl ess to say, there were nunerous overt acts in furtherance
of this agreenent. Enersolex units were sold to those investors
previ ously discussed. Joseph Coveney wote letters to many of
them informng them of the end-user locations and installation
dates. There was sufficient evidence for the jury to find that
these are all overt acts taken wth the expectation that taxpayers
would rely on the false information in preparing and filing their
returns.

L1,

Accordi ngly, the convictions on counts 1, 6, 7, 8, 12, 13, 15,
and 22-31 are AFFI RVED; those on counts 2, 3, 5, 9, 10, 11, 14, and
16-21 are REVERSED;, all sentences are VACATED, and the case is
REMANDED f or resent enci ng.

AFFI RVED in Part; REVERSED in Part; and REMANDED
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