IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

SN

No. 92-7236
Summary Cal endar

SN
UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

THOVAS LONELL SHAW
Def endant - Appel | ant.

S$3333333333111333))))))))Q

Appeal fromthe United States District Court for the
Sout hern District of Texas

SIS
(Novenber 25, 1992)

Bef ore GARWOOD, JONES and EM LIO M GARZA, Circuit Judges.

GARWOOD, Circuit Judge:

Def endant - appel | ant Thomas Lowel | Shaw ( Shaw) was convi ct ed,
on his plea of guilty, of unlawful escape from custody in the
Federal Prison Canp at Three Rivers, Texas, on My 19, 1991,
contrary to 18 U S.C. 8 751(a). He was sentenced to twenty-six
mont hs' i nprisonnent, followed by two years' supervised rel ease,
and a fifty doll ar special assessnent. Shaw now brings this appeal

chal l enging only his sentence. Finding no reversible error, we

affirm



Facts and Proceedi ngs Bel ow

In August 1990, Shaw was convicted on two counts of an
i ndi ctment charging possession of a firearm by a convicted fel on
contrary to 18 U.S.C. §8 922(g) (1) and fal sely representing a nunber
to be a social security account nunber contrary to 42 U S C 8
408(9g) (2). On Novenber 20, 1990, he was sentenced for these
offenses to consecutive terns of inprisonnment of five nonths
(firearnms count) and three years (social security nunber count).
To comence service of this sentence as directed by the Attorney
Ceneral, Shaw reported to the Federal Prison Canp at Three Rivers,
Texas, on January 14, 1991. He continued serving his sentence at
the Federal Prison Canp at Three Rivers until May 19, 1991, when he
was di scovered m ssing. He had not been given permssion to be
absent fromthe canp. On Qctober 18, 1991, Shaw was apprehended by
United States Marshal s near Houston. He was subsequently indicted
for, and pleaded guilty to, escape from custody contrary to 18
U S . C 8§ 751(a).

At his initial sentencing hearing on February 18, 1992, Shaw
objected for the first tinme to the pre-sentence report for not
assessing a four-level downward reduction under US S G 8
2P1. 1(b)(3), for escape fromthe non-secure custody of a correction

center, community center, "halfway house," or simlar facility.?

. This section provides in pertinent part that "[i]f the
def endant escaped fromthe non-secure custody of a conmunity
corrections center, community treatnent center, 'halfway house,’

or simlar facility . . . decrease the offense |evel under (a)(1)
by 4 levels . . " US.S.G 8§ 2P1.1(b)(3). Section

2P1.1(a) (1) reqU|res a base offense level of 13 for escape if
"custody or confinenent is by virtue of . . . conviction of any
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He argued that the only requirenment under section 2P1.1(b)(3) was

that his incarceration was in "non-secure custody," as denonstrated
by the fact that he had effected his escape fromthe canp w t hout
having to cross a fence or any other type of barrier. The district
court adjourned the hearing in order to give the governnent the
opportunity to produce wtnesses who could describe the
characteristics of the Three Rivers canp.

On March 9 and March 23, 1992, the district court conducted
second and third sentencing hearings at which it received testinony
concerning the Three R vers correctional institution. The
testi nony described the institution as being eight mles outside of
the city of Three Rivers, and as bei ng conposed of a nediumand a
m ni mum security facility. The mninmum security facility was
referred to as the canp. The Three Rivers canp is classified as a
satellite canp, as opposed to an independent canp, because it is
physically | ocated within the sanme conpound as the prison facility.
The nmedi umsecurity facility i s surrounded by two perineter fences,
and al t hough no i medi ate fence surrounds the canp, a barbed-wre
fence does encircle the 37-acre perineter of the entire
i nstitution.

The only two entrances to the property are driveways; to | eave
the property by any other neans, one would have to cross the
bar bed-wire fence. This fence was not erected or maintained to
detain prisoners but rather as a boundary marker and to keep

livestock out. Every new inmate is given verbal and witten

offense.” U S.S.G § 2P1.1(a)(1).
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i nstructions on what constitutes "out of bounds" at the canp, and
is warned that violations of the boundaries result in incident
reports and correspondi ng sancti ons.

The district court also received testinony concerning the
attributes of institutions described in section 2P1.1(b)(3). These
institutions, such as a community center or a hal f-way house, all ow
an inmate at "md-point" to readjust to the comunity setting, and
they represent the |owest custody level wthin the system
Ceneral ly, an individual noves froma prison canp to one of these
institutions as he draws nearer to his release date, although an
i ndi vidual could be placed in such a facility from the outset.
Most inmates are sent to such a facility within the |ast six nonths
of their incarceration, while an inmate could be inprisoned up to
ei ght years in a prison canp.

A mjor difference between the conmmunity center type
facilities and a prison canp is that the convicted individual is
actually confined in the canp. At the comrunity center, the
i ndividual returns to the center each evening, after participating
all day as a nenber of the community work force. Menbers of the
comunity centers nmay cone and go as they please; inmates of the
Three R vers prison canp nust have perm ssion before they may | eave
the canp. Furthernore, at the Three Rivers canp, the prisoners are
counted at least five tines a day, six on weekends. Furthernore,
on canp regular work detail or in the canp's conmmunity custody
program where inmates work in the community, the inmates are

visual |y accounted for at | east every two hours. Canp inmates are



never allowed unauthorized visitors. Visiting hours are strictly
enforced with only a certain nunber of visits allowed per nonth

In these ways, the prison canp separates the inmate fromthe
comunity and restricts his contact with people on the "outside."
By contrast, at community centers individuals nerely sign in and
out . The center residents maintain contact with the conmunity
because the principal purpose is reintegration. Ext ensi ve
comunity contact is encouraged since not only nust the individual
readj ust to society, but he nust al so pay for his nedical care and
subsi stence while staying at the center, as well as turn over a
portion of his gross earnings to the facility to help offset its
expenses. Community centers are generally not operated by the
federal governnent. The federal governnentsQthe Bureau of
Pri sonssQoperates the prison canp and bears the full cost for
i ncarceration there.

The district court ruled that in order to qualify under
section 2Pl.1(b)(3), the defendant nust not only show that he
escaped from a non-secure facility but that the facility was
simlar tothe institutions described in section 2P1.1(b)(3). The
court found that the Federal Prison Canp at Three R vers was not a
facility simlar to those listed in section 2Pl.1(b)(3). The
district court accordingly denied Shaw s request for a downward
adjustnment in his offense |evel under section 2P1.1(b)(3). The

court then calculated Shaw s offense level as eleven,? and his

2 Shaw s base offense | evel was cal culated as thirteen under
section 2P1.1(a)(1); the offense | evel was reduced to eleven by a
two-1 evel reduction for acceptance of responsibility. Section
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crimnal history category as five, resulting in a guideline range
of twenty-four tothirty nonths. The district court sentenced Shaw
to twenty-si x nonths' incarceration. Shaw now appeals the district
court's denial of a 2P1.1(b)(3) downward adjustnent to his offense
| evel .
Di scussi on

Shaw contends that the district court in determ ning whet her
the canp was simlar to the facilities nentioned in section
2P1.1(b)(3) erred by considering factors other than whether the
canp was simlar in that its custody of Shaw was non-secure. Shaw
cites the application notes to guideline 2P1.1, which define non-
secure custody as "custody with no significant physical restraint.”
US S G 8 2P1.1, comment. (n.1). Shaw argues that this definition
should be the only simlarity considered. Under this franmework,
Shaw argues that he squarely fits within the application note
definition because it gives as an exanple of "non-secure custody"
the situation "where a defendant wal ked away from a work detali
outside the security perinmeter of an institution." | d. Shaw
argues that escape by walking away from a federal prison canp

mrrors this exanple.?

3EL. 1.

3 Shaw al so seens to argue that federal prison canps m ght be
simlar to community centers in other aspects besides "non-secure
custody." However, at sentencing he in essence admtted that a

prison canp was not simlar to a community center and that the
institutions had different purposes. The district court
acknow edged hi s concessi on.

The district court's determ nation whether the facilities
were simlar was a factual determ nation because it required the
court to draw conclusions fromthe evidence presented at the
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We agree that one elenent for awardi ng an adjustnment under
section 2P1.1(b)(3) is a showing that the defendant escaped from
"non-secure custody."* However, this is not the only elenent.
Shaw cites one case that squarely addresses this issue and
concl udes that the sole requirenent for section 2P1.1(b)(3) is that
the facility's custody is "non-secure.” United States v. Agudel o,
768 F. Supp. 339 (N.D. Fla. 1991). The Agudel o court determ ned
t hat a defendant who had wal ked away fromEglin Federal Prison Canp
at Eglin Alr Force Base, Florida, had done so froma "non-secure
custody" facility. | d. Based only on this finding, the court
granted a section 2P1.1(b)(3) reduction. The Agudel o court does
not consider if this section mght require additional findings and
does not expl ai n why "non-secure custody” is the only el enent to be
consi der ed. We decline to follow the Agudelo court's analysis
because it sinply ignores the rest of section 2P1.1(b)(3), whichis
concerned with "the non-secure custody of a conmunity corrections

center, community treatnent center, 'halfway house,' or simlar

sentencing hearing. United States v. Mjia-Orosco, 867 F.2d 216,
220 (5th Gr. 1989) (holding that a district court's finding was
factual because it required the court to "draw an inference from
a variety of data"). Since Shaw did not challenge the district
court's factual determ nation at the sentencing hearings, his
argunent is waived. United States v. Smallwood, 920 F.2d 1231,
1238 (5th Gr. 1991) (holding that "a fact matter nust be the
subj ect of an objection at the tinme of sentencing if it is to be
an i ssue on appeal"). In any event, the evidence anply
supportssQand i ndeed conpel sSQt he district court's finding.

4 We observe that section 2P1.1(b)(2) provides (wwith a limted
exception) for reduction of base offense level "[i]f the

def endant escaped from non-secure custody and returned
voluntarily within 96 hours."”™ Shaw did not return voluntarily or
wi thin 96 hours, and does not claimentitlement to a section

2P1. 1(b)(2) reduction.



facility."®
As pointed out in United States v. Brownlee, 970 F.2d 764
(10th Cr. 1992), Shaw s argunent nust be rejected because it,

"ignores the plain | anguage of U S.S. G 82P1.1(b) which
dictates that two circunstances nust be present before an
escapee receives the four-level reduction: first, the
escape nust be fromnon-secure custody, and, second, the
non-secure custody nust be provided by a particular type

of facility, 1i.e., a community corrections center,
comunity treatnent center, halfway house or simlar
facility." Id. at 765.

To give the |language of section 2Pl.1(b)(3) any ot her
interpretation "would render the |imting nodifiers of this
subsection neaningless.” United States v. MGann, 960 F.2d 846,
847 (9th Cir. 1992). The McGann court conpared section 2P1. 1(b)(3)
wth section 2P1.1(b)(2), which does not have any nodifying
| anguage to the words "non-secure custody."® As explained in
McGann, "Wen the Guidelines apply broadly to cover escapes from
all types of non-secure custody, the |anguage of the provision
states so explicitly.” 1d. W agree. As noted by the Brownl ee
court, "prison canps were recognized institutions in the
corrections system |long before the enactnent of the sentencing

gui del i nes and, had the Sentenci ng Conm ssion i ntended that prison

5 One other district court also held that a federal prison
canp was a non-secure facility and that this factor would allow a
section 2P1.1(b)(3) sentence reduction. United States v. Crosby,
762 F. Supp. 658 (WD. Pa. 1991). However, that case was
concerned with whether section 2P1.1(b)(3) could be applied
retroactively, and, as Shaw admts in his brief, the issue sub

judice was not raised by any party but was nerely assuned. |d.
at 659.
6 See note 4 supra.



canps be within the purviewof 82P1.1(b)(3), it could have incl uded
them specifically." Brownlee, 970 F.2d at 765. W hold that in
awarding a downward adjustnent under section 2P1.1(b)(3), the
district court nust find not only that the defendant escaped from
non-secure custody, but also that the facility escaped fromeither
is, or is a facility simlar to, a community corrections center,
comunity treatnent center, or hal fway house.
The evidence from the sentencing hearings anply supports
SQi ndeed conpel sSQt he di strict court's finding that a federal prison
canp is not a facility simlar to a comunity corrections center,
comunity treatnent center, or halfway house. As noted in
Brownlee, "The facilities Ilisted in [2Pl.1(b)(3)] are all
integrated into the comunity. A prison canp, even though there
may be no perineter barriers and residents may have sone freedomto
cone and go, is an environnent separated fromthe comunity." Id.
W would also add that the federal prison canp's purpose is to
incarcerate the inmate while the community center's purpose is to
bring the inmate back into society. The district court did not err
in refusing to reduce Shaw s sentence under section 2P1.1(b)(3).
Al t hough Shaw may have escaped from non-secure custody, he did not
escape froma facility simlar to a comunity corrections center,
comunity treatnent center, or hal fway house.
Concl usi on
Shaw has failed to denonstrate any error in his sentence, and

it is accordingly
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