IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7158

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

LARA SHARPE, M KE G LLICH, JR,
KI RKSEY MCCORD NI X, JR., JOHN
RANSOM
Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Southern District of M ssissippi

(June 25, 1993)

( ., 1993)
BEFORE SM TH, DUHE and WENER, Circuit Judges.
PER CURI AM

In this crimnal appeal, Defendants-Appellants LaRa Shar pe,

Mke Gllich, Jr., Kirksey McCord Ni x, and John Ransom appeal their
convictions under 18 U S.C 8 371 for conspiracy to violate the
fraud-by-wire statute! and the nmurder-for-hire statute,? and for
substantive wire fraud viol ations. Nix and Gllich also appeal
their convictions for substantive violation of the nurder-for-hire
statute. Al t hough the Appellants raise a nunber of issues on

appeal, we address only one: whether the sealed indictnent tolled

118 U.S.C. 8§ 1343.
218 U.S.C. § 1958.



the statute of limtations. We conclude that a properly seal ed
i ndi ctment does indeed toll the statute of limtations, absent a
show ng of substantive and actual prejudice. As no such show ng
has been nmade in the instant case, there was no error, and we
affirm Havi ng heard the argunents of counsel, studied their
appellate briefs, and reviewed the record and the pertinent case
law on all remaining i ssues, and having found no reversible error,
we also affirmas to each of them albeit w thout discussion.
I
FACTS AND PROCEEDI NGS

The underlying conspiracy in this case was nasterm nded by
Kirksey M Nix while serving alife sentence in the state prison at
Angol a, Louisiana. N x orchestrated a scam operation to defraud
honmosexual s of noney, using both tel ephone and tel egraph servi ces,
in hopes of obtaining funds sufficient to buy his way out of
prison. The scami nvol ved t he pl acenent of magazi ne adverti senents
seeki ng honosexual 1i ai sons. When an interested person would
respond, Nix or one of his associates would pretend to be in
financial difficulties. The victi mwould be asked to wire noney to
one of N x's associates in order to relieve the financial
difficulties. Afterwards, then, the |iaison could take place.

In perpetrating this scam N x enlisted the aid of several
i ndividuals outside the confines of prison. These supporting
pl ayers included: (1) Mke Gllich, Jr., owner and operator of the
Gol den Nugget, a night club and strip joint in Biloxi, Mssissippi;
(2) John Ransom a parolee froma CGeorgia prison; (3) LaRa Shar pe,



Ni x's girlfriend and a paral egal; (4) Peter Hal at, mayor of Bil oxi
and an attorney (al so the enpl oyer of Sharpe and forner | aw part ner
of Vincent Sherry), who acted as a trustee for a firmtrust account
mai ntai ned by Nix; (5) Arthur Mtchell and Robert Hallal, forner
prisonmates of N x in Angola and participants in the scam
(presented as governnent wtnesses); and (6) various other
participants in the scam nost notably Kellye Dawn Nix (N x's
st epdaughter and wi fe) and Juanda Jones, Sharpe's nother (who al so
testified for the governnent).

Sonetinme in 1986, N x discovered (or thought he discovered)
t hat $200, 000 of the nmoney he had entrusted to Gllich and Halat in
Bi | oxi was m ssing. Ni x apparently suspected M ssissippi state
judge Vincent Sherry, forner |aw partner to Halat. Judge Sherry
purportedly was aware of Halat's involvenent wth GIIlich.
Moreover, Judge Sherry's wfe, Mirgaret, a reform nmayora
candi date, was also aware of the connection and had prom sed to
shut down G llich's Golden Nugget night club, the place to which
Ni x's funds were sent. The governnent alleged at trial that N X,
with the assistance of various scamparticipants, including Sharpe
and her nother who travelled to Jackson to neet Ransom hired him
to kill the Sherrys. On Septenber 14, 1987, the Sherrys were
killed in their hone.

On May 15, 1991, the grand jury issued the follow ng seal ed
indictnments: (1) Count | charged all four defendants wth
conspiracy under 18 U.S.C. § 371 to violate the wwre fraud statute

(18 U.S.C. 8§ 1343) and the nurder-for-hire statute (18 U.S.C. 8§



1958(a)); (2) Count Il <charged all four defendants wth a
substantive violation of wire fraud; (3) Nix, Gllich, and Ransom
were charged in Count |1l violating the nurder-for-hire statute,
including aiding and abetting, by travelling from Louisiana to
M ssissippi to arrange the nurder; (4) Count |V charged N X,
Gllich, and Ransom with a violation of the nurder-for-hire
statute, based on Ransomis interstate travel from Ceorgia to
M ssissippi. The indictnents were returned within the five year
statute of limtations (neasured fromthe day of the | ast overt act
of the conspiracy), but were not unsealed until My 21, 1991, five
years and five days after the | ast overt act.

The def endants nmade nunerous pre-trial notions, including one
for dism ssal based on a statute of limtations violation. The
court denied that notion, finding no statute of limtation problem

At the conclusion of the trial the jury returned a verdict of

guilty for all four defendants on Counts | and Il. N x and Gllich
were found guilty on the Count IIl, travel in aid of nurder-for-
hire, but Ransom was acquitted. Additionally, N x, Gllich, and

Ransom were acquitted on the Count |V nurder-for-hire charge.
|1
DI SCUSSI ON
The only issue requiring discussion in this case is whether
the statute of limtations ran on the nmail fraud count because the
i ndictnment, although returned within the [imtations period, was
not unsealed until five days after the limtations period had

expired. Although this issue is res nova in our circuit, we are



guided by the decisions of the First, Second, Fourth, Eighth,
Ninth, and Eleventh G rcuits, which are in agreenent on the rule.
As di scussed bel ow, we adopt the constant jurisprudence of these
circuits and conclude that the application of their holdings
mandates an affirmance of the district court's decision.

The other circuits are uniformin holding that "when a seal ed
indictnment is not opened until after the expiration of the statute
of limtation, the statute ordinarily is not a bar to prosecution
if the indictnent was tinely filed."® The case |aw al so contains
a uniform exception to this rule. A sealed indictnent will not
relate back to the time of its filing for limtations purposes if
the defendant can denonstrate that substantial actual prejudice
occurred between the sealing and the unsealing.*

Ni x, Gllich, and Sharpe do not assert that they have suffered
any substantial actual prejudice, as the indictnents were seal ed
for a nere six daysSQone before the limtation period expired and

five thereafter.® Instead, they insist that the indictnents were

3 United States v. Shell, 961 F.2d 138, 141 (9th G r. 1992);
see United States v. R chard, 943 F.2d 115, 118 (1st Cr. 1991);
United States v. Lakin, 875 F.2d 168, 169 (8th Cr. 1989); United
States v. Raney, 791 F.2d 317, 320 (4th Cr. 1986); United States
v. Edwards, 777 F.2d 644, 647 (11th Gr. 1985), cert. denied, 475
U S. 1123 (1986); United States v. Mise, 633 F.2d 1041, 1041 (2d
Cir. 1980)(en banc), cert. denied, 450 U S. 984 (1981).

4 United States v. Srulowitz, 819 F.2d 37, 40 (2d Cir.
1987) .

SIn addition to these requirenents, two circuits, the
Second and Ninth, have held that "[a]n indictnment may remain
seal ed beyond the limtation period but only for a reasonable
tinme." Shell, 961 F.2d at 142; see United States v. Watson, 599
F.2d 1149, 1155 (2d G r. 1979), nodified sub nom United States
v. Mise, 633 F.2d at 1041. WAtson, later vacated and nodified by
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seal ed for inproper purposes and that the governnent has the burden
of establishing the reason for sealing the indictnent. Again, the
consistent and persuasive reasoning of the other «circuits
under m nes these assertions.
A judicial officer may seal an indictnent under FED. R CRM P
6(e)(4), which provides:
The federal magistrate to whoman indictnent is returned
may direct that the indictnment be kept secret until the
defendant is in custody or has been released pending
trial. Thereupon the clerk shall seal the indictnent and
no person shall disclose the return of the indictnent
except when necessary for the issuance and execution of
a warrant or sumons.
An indictnment is properly seal ed when the governnent requests that

the magistrate judge seal the indictnent for any legitimte
prosecutorial objective or where the public interest otherw se
requires it."® Thus, "the discretion of the district judge or
magi strate to seal an indictnent is broader than nerely the need to

t ake the defendant into custody."’

the en banc court, raises the possibility that an unreasonabl e
del ay coupled with bad faith by the governnent could constitute a
due process violation. |In Mise, however, the en banc court held
that the sixteen nonth delay was sinply a factor in determ ning
actual substantial prejudice. In Shell, the NNnth Grcuit

foll owed this approach, holding that, although the six-year del ay
was unreasonabl e, there was no actual prejudice. In so holding,
the court rejected the district court's conclusion that such an
unr easonabl e del ay established a presunption of prejudice.

Shell, 961 F.2d at 142-43. As the indictnents were seal ed for
such a short period of tine, we need not reach this issue, but
note that the governnment's ability to toll the statute of
limtations by sealing and indictnent is not unlimted.

6 Richard, 943 F.2d at 118; Lakin, 875 F.2d at 170-71
" Raney, 791 F.2d at 320-21; see Edwards, 777 F.2d at 647-

49; United States v. Mtchell, 769 F.2d 1544, 1547-48 (11th Cr.
1985); United States v. Southland Corp., 760 F.2d 1366, 1379-80

6



In addition, the nmagistrate judge is not required to nmake a
cont enpor aneous record of the reasons for sealing the indictnent,
"[as] sealing in the first instance is but a mnisterial act, and
it is wholly within the discretion of the Magistrate whether to
require the prosecutor to justify a request to seal."® Moreover,
devel opnent of such a record would increase the chances of
di scl osure.?® | f challenged, the governnent nust explain and
support the legitimacy of its reasons for sealing the indictnent.
The governnment only does so, however, at a hearing after the
indictment is unsealed.®® And, the magistrate judge's initial
decision to seal the indictnent is given great deference.!!

In a hearing held after the instant indictnent was unseal ed,
the prosecutor testified that the indictnent was sealed: (1) in an
effort to accommodate counsel for Gllich; (2) in order to |locate
Sharpe; and (3) out of concern for pre-trial publicity before all
t he defendants would be notified. The district court found that
these reasons constituted a legitimte prosecutorial purpose.
Particul arly when we consi der the deference accorded the magi strate
judge in such determnations, we find we are in full agreenment with

the district court.

(2d Cir. 1985).
8 Srulowitz, 819 F.2d at 41.
9 1d.

10 Shell, 961 F.2d at 141-42; Lakin, 875 F.2d at 171
Srulowitz, 819 F.2d at 41.

11 Lakin, 875 F.2d at 172; Srulowitz, 819 F.2d at 41; Raney,
791 F. 2d at 321; Edwards, 777 F.2d at 648.
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1]
CONCLUSI ON

Agai n, the sole issue we discuss today is one that is res nova
inthis circuit: whether an indictnment sealed within the statutory
period of limtations but unsealed after that tinme period has
expired tolls the statute of limtations. W adopt the reasoning
of the other circuits on this issue, holding that a tinely filed
i ndi ctment does not bar prosecution absent a showi ng of actual
substantial prejudice. As the Appellants have failed to
denonstrate any such prejudice, the prosecution was not barred.

For the foregoing reasons, the opinion of the district court
IS

AFF| RMED.



