IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

LANDEN MAX DULA and ACCRABOND CORPCRATI ON
Def endant s- Appel | ant s.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of M ssissipp

~ April 16, 1993
Before KING and EM LIO M GARZA, Circuit Judges, and HALL",
District Judge.
SAM B. HALL, JR, District Judge:

Landen Max Dul a and Accrabond Corporation were convicted by
ajury of wire fraud, mail fraud, and fal se statenents.
Def endants now appeal their convictions, alleging a Brady
violation, a coment on the failure of Dula to testify, and a
violation of Fed. R Evid. 404(b). Defendants also allege that
the evidence was insufficient to prove Dula's intent to defraud,

and that the trial court erred in denying a notion for new tri al

because the verdict was agai nst the weight of the evidence. As

District Judge of the Eastern District of Texas, sitting
by desi gnati on.



the Brady claimis not presented in the record, it is dismssed
W t hout prejudice to the defendants' right to raise it in an
action under 28 U . S.C. § 2255. As to all other issues, we find
no error, and affirm

|. FACTS AND PROCEDURAL HI STORY

Landen Max Dula is the founder and president of Accrabond
Corporation, which is engaged in the sale of industrial seal ants,
adhesi ves, coatings, and other chem cal products for mlitary,
governnent, and commerci al aerospace use. Accrabond nmanufactured
its own line of products, and distributed products of other
manuf act urers.

On May 16, 1991, Dula and Accrabond were indicted in the
Northern District of Mssissippi on charges of wire fraud, nai
fraud, and fal se statenents. The 32 count indictnent charged that
bet ween January 1988 and Septenber 1989, the defendants devised a
schene to defraud and obtain noney under false pretenses by
representing that products sold and supplied confornmed to the
purchaser's specifications when they did not. Defendants were al so
charged with fraudulently substituting falsely identified and
nonconform ng products,? relabeling stale, outdated, and expired

products as fresh, recently acquired products with extended shelf

2 Many aerospace products carry nmanufacturer's | ot nunbers
to provide a nmechanismfor a manufacturer to trace and recal
defective lots. Accrabond provided its own | ot nunbers, or
purchased small quantities of a product in order to obtain an
aut hentic | ot nunber.



life,® coloring, thinning, and altering the appearance of products
to conformto the appearance of other products and substituting the
for other products,® and using fal se |abels, shipping docunents,
and certificates of conpliance to conceal the fraudul ent
substitution of products.?®

The indictnent alleged eighteen instances of the use of
interstate wire comunications in violation of 18 U S. C. 8§ 2,
1343, and one of the mail in violation of 18 U.S.C. 88 2, 1341 in
execution of a schene to defraud thirteen aerospace and defense
supply conpanies.® The indictrment further charged the defendants
wth thirteen counts of falsely certifying products for use in

defense contracts in violation of 18 U.S.C. 88 2, 1001.

3 Most aerospace products such as those sold by Accrabond
carry a shelf life, beyond which they nust be retested to
determ ne whether they still neet the standards of performance
prescribed by mlitary specifications.

4 Any alteration of a product after manufacture, such as
t hi nning, dying, etc. may al so change perfornmance, and therefore
al so requires retesting to determne if the product still neets
the mlitary specifications.

5> Most of Accrabond's business was conducted by tel ephone
or fax transm ssions, which were then entered into a conputer,
whi ch generated a sales order and a manufacturing order. The
order form also had a space for entering "blind notes,"” which
were used to instruct Accrabond enpl oyees on what substitute to
send for the product ordered, or what substitute had been
supplied to the custoner on a previous order. The docunents sent
to the custoner, however, all described the product ordered, and
did not reveal that a substitute had been suppli ed.

6 The defendants were charged with illegally using wire
comuni cati ons when accepting tel ephone purchase orders from
various custoners. Further, the defendants allegedly submtted
fal se statenents or entries by supplying fraudul ent certificates
of conpliance indicating that a particular product confornmed to a
particular mlitary specification.
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After a ten day jury trial in Decenber, 1991, Accrabond was
convicted on all but one count of wre fraud, and Dula was
convicted on six counts of wre fraud and five counts of false
statenents. On February 18, 1992, Accrabond was sentenced to pay
a fine of $248,000, and restitution in the amount of $8, 238. 32.
Dul a was sentenced to a termof inprisonment of thirty-six nonths
on each count, to be served concurrently, as well as a fine of
$27, 500. The defendants filed a notice of appeal February 24,
1992, from the judgnents entered by U S. District Judge Neal B.
Biggers, Jr., and the court stayed execution of the judgnent
pendi ng appeal .

1. ANALYSI SA. BRADY VI OLATI ON
Def endants contend t hat t he governnent viol ated the di scl osure

requi renents of Brady v. Maryland, 373 U. S. 83 (1963), by failing

to reveal test results showing that the product sold by Accrabond
performed as well as was required.’” Defendants claim that the
governnment was in possession of nunerous reports of such tests,
which it failed to disclose despite repeated requests prior to
trial. Specifically, Defendants pointed to i nspection and testing
done by Martin-Marietta, as stated by a conpany spokesman the day

after the convictions. See Northeast M ssissippi Daily Journal

" In Brady v. Maryland, 373 U S. 83, 87 (1963), the United
States Suprene Court held that the due process clause requires
the governnent to disclose all information that is favorable to
the accused and is material to either guilt or punishnent. See
generally 3 Wight, Federal Practice and Procedure: Crimnal 2d,
8§ 557.2 (1982). The rule covers inpeachnent as well as
excul patory evidence. See Gglio v. United States, 405 U S. 150,
154 (1972).




Sunday, Decenber 15, 1991. Defendants allege that this violation
prejudi ced them by denying them excul patory materials in tria
preparation and presentation, and by permtting the prosecutor to
make false statenents in <closing argunent regarding the
i mpossibility of inspecting the products supplied by Accrabond.?
The governnment argues that it has not violated the
requi renents of Brady since the information was equal ly avail abl e

to the Defendants,® and the information is not material. W

8 In closing argunent, counsel for the Defendants argued
that while the governnent had alleged that faulty products sold
by Accrabond had endangered the performance of weapons such as
the cruise mssile, the denonstration of the effectiveness of our
country's mlitary technology in the Persian Gulf War, including
mssiles made with materials sold by Accrabond, showed that the
products were not deficient. (Tr. 1755). |In response, the
prosecutor stated in rebuttal that only an inspection of the
materials coul d have reveal ed what problens there m ght have been
w th Accrabond products, and asserted that such an inspection
woul d have been inpossible. (Tr. 1775-1776).

® Brady does not oblige the Governnent to provide
def endants with evidence that they could obtain from other
sources by exercising reasonable diligence. Wen evidence is
avail able equally to the defense and the prosecution, the
def endants nust bear the responsibility for their failure to
diligently seek its discovery." See, e.qg., United States V.
McKenzie, 768 F.2d 602, 608 (5th Cir. 1985), cert. denied, 474
U S. 1086 (1986)

10 A defendant nust establish that w thheld evidence
favorable to the accused is "material" in order to succeed on a
Brady claim See United States v. Ellender, 947 F.2d 748, 756
(5th Gr. 1991). Suppressed evidence is material only if "there
is a reasonabl e probability that, had the evi dence been discl osed
to the defense, the result of the proceedi ng woul d have been
different. A 'reasonable probability' is a probability
sufficient to underm ne confidence in the outcone." United
States v. Bagley, 473 U. S. 667, 682 (1985)."

In this case, the governnent argues that whether or not sone
of Accrabond's products were not fraudul ent or nonconform ng was
not at issue, and is in fact irrelevant. Rather, the issue was
whet her the products were falsely represented and certified.

See, e.qg., United States v. Ginmm 568 F.2d 1136, 1138 (5th Gr.
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decline to address these argunents at this tinme because, as
i ndicated by oral argunent, there is no evidence in the record
concerning the test results that the governnent is alleged to have
withheld in violation of Brady. In the absence of a record, we
cannot fairly evaluate the nerits of the defendants' claim W
therefore dism ss the defendants' Brady clai mw thout prejudice to
their right to raise the issue in a proceeding under 28 U S. C 8§

2255. 11 See 3 Wight, Federal Practice and Procedure: Crimnal 2d

§ 594 p. 453.
B. COVMMENT ON DULA' S FAI LURE TO TESTI FY
Dul a al so contends that the trial court erred when it denied
a notion for mstrial followng a statenent by the prosecutor in
closing argunent that it clains called the jury's attention to the
fact that the Dula had elected not to testify. Dula argues that
the failure of the trial court to declare a mstrial, or at |east
give a curative instruction, denied himhis Fifth Arendnent rights.
The Fifth Amendnent prohibits a prosecutor from commenting
directly or indirectly on a defendant's failure to testify.

Giffin v. California, 380 US. 609 (1965); United States v.

1978) (evidence of noncrimnal conduct to negate the inference of
crimnal conduct is generally irrelevant); United States v.
Marrero, 904 F.2d 251, 260-261 (5th Cr. 1990), reh. denied, 909
F.2d 1479, cert. denied, 498 U S. 1000.

1 This is simlar to our procedure for ineffective

assi stance of counsel clainms. Were such clainms are not raised
before the trial court, they cannot be resol ved on direct appeal
since the district court has had no opportunity to devel op the
record as to the nerits of the allegations. See, e.q., United
States v. Higdon, 832 F.2d 312, 313-314 (5th Gr. 1987), cert.
deni ed, 484 U. S. 1075 (1988); United States v. Bounds, 943 F. 2d
541 (5th Cr. 1991).




Borchardt, 809 F.2d 1115 (5th Cr. 1987). In deciding whether a
coment nmade by the governnent in its closing argunent is a comment
on the defendant's failure to testify, a court nust determne if
"the prosecutor's nmanifest intention was to comment on the
accused's failure to testify [or] was... of such character that the
jury woul d naturally and necessarily take it to be a coment on the

failure of the accused to testify." United States v. Smth, 890

F.2d 711, 717 (5th Cr. 1989).

However, the comrents conpl ai ned of nust be viewed within the

context of the trial in which they are nade. United States v.
Bright, 630 F.2d 804, 826 (5th G r. 1980). In this case, one of

the defenses set forth by Dula and Accrabond was that the
prosecution was instigated and directed by a rival, Products
Research Chem cal Corporation (PRC), to carry out the "corporate
murder" of Accrabond in order to take over its market. Agai nst
t hi s background, Governnent counsel stated in closing argunent:
Vll, et me tal k about PRC just a mnute. There's

been nobody on this witness stand that really knows about

what happened between PRC and Accrabond Corporati on.
(Tr. 1784). The governnent argues that the context makes clear
that the intent of the argunment was not to comment on Dula's
failure to testify, but to nake the point that none of the
W t nesses who had testified about the existence of alawsuit by PRC
agai nst Accrabond actually knew anyt hi ng about it.

It is not error to comment on the defendant's failure to

produce evi dence on a phase of the defense upon which he seeks to

rely. See, e.dq., United States v. Bright, 630 F.2d 804, 825 (5th




Cir. 1980). Thus, the governnment's argunent to the jury that "no
one has given you any reasonable explanation" in response to the

def endant's contentions is not error. See United States v. Warren,

550 F.2d 219, 227 (5th Gr. 1977), cert. denied, 434 U S 1016

(1978).

In any case, the district court's instructions to the jury
enphasi zed that the defendant need not testify, and that no
i nference could be drawn fromhis failure to testify. (Tr. 1082).
Therefore, even if there was harmcreated by counsel's coments, it

was offset by the court's instructions. See, e.qd., United States

v. Smth, 890 F.2d 711, 716 (5th G r. 1989)
C. VI OLATION OF FED. R EVID. 404(B)

Def endants next contend that the trial court violated Fed. R
Evid. 404(b)'? by permtting the introduction of testinony
concerning an all eged prior bad act of Dula and Accrabond whi ch was
not charged in the indictnent. During the trial, the governnent
elicited testinony regarding a sale of materials by Accrabond to
Pan Metals, a Korean corporation. Rick Drexler, a former

| abor at ory manager at Accrabond, told the jury that Pan Metal s had

12 Federal Rule of Evidence 404(b) provides:

Evi dence of other crines, wongs, or acts is not adm ssible
to prove the character of a person in order to show action
in conformty therewith. It may, however, be adm ssible for
ot her purposes, such as proof of notive, opportunity, intent
preparation, plan, know edge, identity, or absence of

m st ake or accident, provided that upon request by the
accused, the prosecution in a crimnal case shall provide
reasonabl e notice in advance of trial, or during trial if
the court excuses pretrial notice on good cause shown, of
the general nature of any such evidence it intends to

i ntroduce at trial



ordered a Dow Corning adhesive, but had been sent a substitute
product, which "did not get by" Pan Metals. (Tr. 969-971). This
transacti on was not anong those alleged in the indictnent.

This court has set forth a two-part test for determ ning the
propriety of admtting evidence of "bad acts" not alleged in the

indictment. United States v. Beechum 582 F.2d 898, 911 (5th Cr

1978), reh. granted, 563 F.2d 1782, opinion superseded, 582 F.2d

898, cert. denied, 440 U S 920 (1979). First, it nust be

determ ned that the extrinsic offense evidence is relevant to an
i ssue other than the defendant's character. Second, the evidence
must possess probative value that is not substantially outweighed
by its undue prejudi ce and nust neet the other requirenents of rule
403. 1% 1d.

Evi dence of an uncharged offense arising out of the sane
transaction or series of transactions as the charged offense i s not
an "extrinsic" offense within the neaning of Rule 404(b), and is

therefore not barred by the rule. See, e.qg., United States V.

Si npson, 709 F.2d 903, 907 (5th Cr. 1983), cert. denied, 464 U. S.

942. The defendants were charged with conducting a continuing
schene to defraud, characterized by the substitution of products,
and it was necessary for the governnent to prove that the

defendants had intentionally devised a schene and artifice to

13 Federal Rule of Evidence 403 states:

Al t hough rel evant, evidence may be excluded if its probative
val ue is substantially outweighed by the danger of unfair
prejudi ce, confusion of the issues, or msleading the jury,
or by considerations of undue delay, waste of tine, or

needl ess presentation of cunul ative evi dence.
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defraud. | n devel opi ng proof of intent and notive, the prosecution
may of fer all of the surroundi ng circunstances that were rel evant.

See, e.qg., United States v. Mancuso, 444 F.2d 691, 695 (5th Cr.

1971) (other transactions connected with the of fenses charged have
| ong been used to show a general pattern, the necessary crimna
intent, or the guilty knowl edge of the defendant).

In this case, the existence of a schene to defraud is an
element of the offense of wire fraud under 18 U.S.C. § 1343
Al t hough Pan Metals' order was not one of those charged in the
indictnment, it was relevant to the existence of a scheme and
therefore was independently adm ssible as direct proof of the

schene charged. United States v. Santagata, 924 F.2d 391, 393-394

(st Gr. 1991). In addition, the adm ssion of the testinony did
not violate Rule 403, which allows a trial judge to exclude
probative evidence that 1is substantially outweighed by its
prejudicial effect. The bal ancing of probative value against
prejudicial effect is conmtted to the sound discretion of the
trial judge, a decision that is final in the absence of abuse of

discretion. United States v. Maceo, 947 F.2d 1191 (5th Gr. 1991)

(citations omtted). W find no such abuse here.

D. SUFFI Cl ENCY OF THE EVI DENCE OF DULA' S | NTENT TO DEFRAUD
Dul a al so argues that a review of the trial denonstrates that

the governnment failed to establish its wire fraud allegations

because it introduced no evidence that the use of the wires was

preceded by an intent to defraud.

To obtain Dula's convictions for the crinmes of wire fraud
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alleged in the indictnent, the governnent was required to prove
beyond a reasonabl e doubt that he ai ded and abetted the use of the

wires in furtherance of a schene to defraud. United States v.

Shively, 927 F.2d 804 (5th Cr. 1991), cert. deni ed sub nomJohnson

V. United States, 111 S.Ct. 2806 (to obtain mail fraud conviction,

governnent nust prove schene or artifice to defraud, specific
intent to defraud, and use of mails for purpose of executing

schene); United States v. Shaw, 555 F.2d 1295 (5th Cr. 1977) (sane

elenments as to wire fraud). Dula argues that the proof adduced by
the Governnent at trial that the orders were taken by phone, and
follow ng these orders a decision nay have been nade to substitute
an alternative product, is inadequate.

The above proof is sufficient, even standing al one, because
the sequence and timng of the phone calls is immaterial. Once
menbership in a schene to defraud is established, a know ng
participant is |iable for any wire conmuni cati on whi ch subsequently
t akes place or which previously took place in connection with the

schene. See United States v. Westbo, 746 F.2d 1022, 1025 (5th Cr

1984) . The crime of wre fraud did not termnate with the
t el ephone call, and acts occurring after the use of the wires can
be evidence "from which a jury could infer participation of the

schenme to defraud." 1d.; see also United States v. MDonal d, 837

F.2d 1287, 1293 (5th Gr. 1988) (intent can be proven by the schene
to defraud, and may be inferred fromother facts).
E. VERDI CT AGAI NST THE WEI GHT OF THE EVI DENCE

Finally, appellants contend that the trial court abused its
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di scretion by denying a notion for new trial which asserted that
the wei ght of the evidence supported the defendants' acquittal.
The decision to grant or deny a notion for newtrial based on
the weight of the evidence is wthin the sound discretion of the
trial court. An appellate court may reverse only if it finds the

decision to be a "clear abuse of discretion."” United States V.

Martinez, 763 F.2d 1297, 1312 (11th Cr. 1985). Were the defense
has had an opportunity to question witnesses as to their biases,
and the jury has concluded that the witnesses are credible, the
trial court has broad discretion. "It is the sole province of the
jury, and not within the power of this Court, to weigh conflicting

evi dence and evaluate the credibility of wwtnesses." United States

v. lvey, 949 F.2d 759, 767 (5th Cr. 1991), cert. denied sub nom

Wallace v. United States, 113 S .. 64 (1992). "This court's

review does not enconpass weighing the evidence or judging the
credibility of wtnesses.... [This <court] nust affirm the
conviction if a rational jury could have found the essential

el enrents of the crines beyond a reasonable doubt.” United States

v. Thorn, 917 F.2d 170, 173 (5th Gr. 1990).

Def endants argue that the Governnent's w tnesses were not
credi bl e w tnesses because they were disgruntled forner enployees
of the defendants. However, as stated above, that credibility
determnation is best left for the jury. The district court did
not abuse its discretion in accepting the jury's assessnent of the
credibility of the witnesses and denying a notion for newtrial on

the ground that the verdict was agai nst the wei ght of the evidence.
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[11. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnents of the
district court, but DISMSS the defendants' Brady clains, wthout
prejudice to their right toraise themin an action under 28 U S. C

§ 2255.
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