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Before PCOLI TZ, Chief Judge, JOLLY, and DAVIS, Crcuit Judges.
E. GRADY JOLLY, G rcuit Judge:

Heri berto Rui z-Echeverry and Jorge Mari sio-CGonzal ez appeal
their convictions for conspiracy to i nport cocai ne, and for fel ony
possessi on of cocaine. Gonzalez al so appeals fromhis conviction
for interstate travel in aid of racketeering.? W find no
reversible error. W AFFIRM

I
In the md-1980s, Nelson davijo, Stephen and Jeffrey

G achelli, and others conspired to inport cocaine from South

Val entin Montero, who was convicted along with Ruiz and
Gonzal ez, died during the pendency of his appeal.



America into the United States by concealing it in shipnments of
barbed wire.

The first shipnment at issue here, which contained 900
kil ograns of cocaine, arrived in Jackson, M ssissippi, in August
1987. Carl os Mreno- Sanchez desi gned and oversaw t he construction
of false walls for conceal nent of the cocaine in the shipping
containers. Prior to the arrival of the cocaine in 1987, Mreno
travel ed to Denver, Col orado, and recruited Montero and Gonzal ez to
assi st in unloading the shipnent. Mreno gave them enough cash to
purchase airline tickets from Denver to Jackson. The co-
conspirators, including Montero, Gonzal ez, and Rui z, net in Jackson
and unl oaded the cocaine. Later they rented a truck and took the
cocaine to south Florida for distribution.

In June 1988, the co-conspirators inported a second shi pnent
consi sting of two containers of barbed wire in which 1750 ki | ograns
of cocaine were concealed. As wth the previous shipnent, the co-
conspirators, including Ruiz, net in Jackson and unpacked the
cocaine. Later they rented trucks and took the cocaine to south
Florida for distribution. Gonzales and Montero did not participate
in the 1988 shi pnent.

Moreno was arrested in January 1989, when he attenpted to
smuggl e approxi mately 5,000 pounds of cocaine into the port of New
Ol eans, Louisiana. He pleaded guilty and agreed to cooperate with

t he gover nnent.



Rui z and Gonzal ez were charged in a nulti-count indictnent,
along wth Mntero, the Gachelli brothers, Nelson and Ivan
Clavijo, and M guel Vargas. The G achelli brothers and Vargas
pl eaded quilty. Vargas and Stephen G achelli testified for the
governnent at trial. Nelson and Ivan Cavijo are fugitives, and
had not been apprehended at the tinme of trial. Ruiz was charged
wth (1) conspiracy to inport, possess, and distribute 900
kil ograns of cocaine in 1987; (2) possession of 900 kil ograns of
cocaine with intent to distribute it; (3) conspiracy to inport,
possess, and distribute 1750 kil ogranms of cocaine in 1988; and (4)
possession of 1750 kil ogranms of cocaine with intent to distribute
it. Gonzalez was charged with conspiracy and fel ony possessi on of
cocaine with respect to the 1987 load, and with interstate travel
in aid of racketeering. The jury found both defendants guilty.
Ruiz was sentenced to 211 nonths of incarceration; Gonzal ez was
sentenced to 168 nonths of incarceration.

11
A

Prior to trial in Novenber 1991, Ruiz requested a pretria
hearing to determine the admssibility of Cco-conspi rator
statenents. The district court denied the notion. Ruiz contends
that the district court erred by failing to nake a prelimnary
determ nation that co-conspirator statenents were adm ssible. In
the alternative, he contends that the district court did not apply

the required |l egal standard to determ ne the adm ssibility of such



statenents. W reviewthese evidentiary rulings only for abuse of

discretion. United States v. Triplett, 922 F. 2d 1174, 1180-81 (5th

Cr.), cert. denied, us _ , 111 S. . 2245 (1991).
(1)

As an initial matter, we reject the governnent's contention

that Ruiz failed to identify adequately the co-conspirators'
statenents that he contends the district <court erroneously

admtted. See United States v. Valdez, 861 F.2d 427, 432 (5th Cr

1988) (defendant's failure to identify particular objectionable
hearsay statenents precluded review of district court's ruling),

cert. denied, 489 U S. 1083 (1989). Val dez is distinguishable,

because a portion of the record had been lost in that case, and the
defendant's objections were too vague to permt neaningful
appel l ate review. No such obstacles are present in this case.?
(2)
Rui z contends that the district court erred by failing to
conduct a pre-trial hearing to determne the admssibility of co-

conspirator statenents. W disagree. In United States v. Janes,

590 F.2d 575 (5th Cr.) (en banc), cert. denied, 442 U S. 917

(1979), our court held that such determ nations need not be nade
prior to trial in all cases: "If [the district court] determ nes
it is not reasonably practical to require the showing to be nade

before admtting the evidence, the court nmay admt the statenent

2\ al so note that the district court granted Ruiz a standing
objection to all hearsay statenents by his all eged co-conspirators.



subject to being connected up." Id. at 582. The district court
took that approach in this case, and did not abuse its discretion
i n doing so.

(3)

Rui z al so contends that the district court applied the wong
| egal standard--a "prinma facie test" rather than a "preponderance
of the evidence" test--in determning that the co-conspirator
statenments were adm ssi bl e.

As Ruiz correctly notes, co-conspirator statenents are
adm ssible only if the prosecution proves, by a preponderance of
the evidence, "(1) that a conspiracy existed, (2) that the
coconspirator and the defendant agai nst whom the coconspirator's
statenent is offered were nenbers of the conspiracy, and (3) that
the statenents were nade during the course and in furtherance of
the conspiracy." Janes, 590 F.2d at 582. The district court may
consider the co-conspirator statenents in determ ning whether the

prosecution has nmet its burden. Bourjaily v. United States, 483

US 171, 181 (1987); see also Triplett, 922 F.2d at 1181.

At the close of the governnent's case, the district court nmade
the followng findings wth respect to the existence of a
conspiracy:

Ce The Court first wll make a ruling on the
i ssue of the existence of conspiracies charged.
The Court adopted the procedure of not holding a
Janes hearing before allowing the wtnesses to
testify as to alleged statenents nade by co-
conspirators.



The Court finds that there is anple evidence
to nmake a prima facie case by a preponderance of
the evidence, that the two conspiracies that are
charged in the indictnent did exist, that the
Def endants who are on trial in this case and who
are charged in the two separate conspiracies
alleged in the indictnent, the 1987 and 1988

conspiracies, were, in fact, nenbers of the
conspiracy, that the statenents of co-conspirators
who have been -- which have been admtted into the

record were made at tinmes when the conspiracies

exi sted and that they were nmade in furtherance of

t hose conspiraci es.
The district court's use of the phrase "prima facie case by a
preponderance of the evidence" arguably is anbiguous. But see
Triplett, 922 F.2d at 1181. |Its ruling, however, when consi dered
in context, clearly reflects that it applied the appropriate | egal
standard in making the required findings. Those findings are anply
supported by the evidence.

B
Ruiz contends that the district court erred by admtting
phot ographs of himwth sonme of his co-conspirators, because the
phot ographs are irrel evant and inflammatory. A custons agent took
t he phot ographs in Menphis, Tennessee, in July 1988. They depict
Rui z, Nelson Cavijo, and Vargas. W review the district court's
evidentiary ruling for abuse of discretion. Triplett, 922 F.2d at
1180- 81.
The phot ographs are rel evant, because they depict Ruiz with

his co-conspirators at a tinme when they were acting in furtherance
of the conspiracy. Moreover, Ruiz does not explain, nor can we

di scern, how the phot ographs could be inflanmatory or prejudicial.



Accordi ngly, we conclude that the district court did not abuse its
di scretion by admtting the photographs.
C

Next, Ruiz contends that the district court conmtted
reversible error when it limted his cross-exam nation of Mreno.
Moreno was one of the | eaders of the conspiracy. He was charged in
a separate indictnent, pleaded guilty, and testified against his
co-conspirators. On cross-exam nation, counsel for Ruiz attenpted
to question Moreno about whether he had reported his earnings from
his conspiratorial activities on his tax returns. The district
court sustained the prosecutor's objection, ruling that the
evi dence was not relevant. The district court alsolimted Ruiz's
attenpt to question Mdireno about whether he had lied to a state
court judge who rel eased himon probation. Between the 1987 and
1988 cocai ne shipnents, Mireno had pleaded guilty to state charges
of ki dnappi ng, and had prom sed, as a condition of his probation,
that he would not commt any further crinmes. Ruiz contends that
this information was essential to his defense, because Mreno was
one of the governnent's key witnesses, and his credibility was a
crucial factor.

"Limtation of the scope and extent of cross-exam nationis a
matter commtted to the sound discretion of the trial judge
reviewable only for a clear abuse of that discretion.” United

States v. Merida, 765 F.2d 1205, 1216 (5th G r. 1985).




Al t hough the evidence Ruiz sought to elicit undoubtedly was
relevant to Moreno's credibility and notive for testifying, nuch of
it ultimately was before the jury. In response to Ruiz's
gquestioning, Mreno admtted that he did not file tax returns in
1983 and 1984. Al though the district court sustained the
governnent's objection to that |ine of questioning pursuant to Fed.
R Evid. 403, it did not specifically instruct the jury to
di sregard Moreno's responses. Moreno then admtted that he had
made over a mllion dollars from his various drug transactions.
The district court did not abuse its discretion by refusing to
allow Ruiz to question Mreno further about his paynent of taxes.

W also find no abuse of discretion wth respect to the
district court's limtation of cross-exam nation about Mreno's
ki dnappi ng conviction and the terns of his probation. On direct
exam nation, Mireno testified that, between the 1987 | oad and the
1988 | oad, he was involved in an unrel at ed cocai ne transacti on, and
ended up in jail. He testified further that Nelson Cavijo
contacted himwhile he was in jail regarding plans for the 1988
cocai ne shi pnent. The prosecutor asked Mdireno to describe the
unrel ated transaction, and explain why he was in jail, but Mntero
objected. The prosecutor argued that this background information
was relevant to Mreno's credibility, but the district court
sustai ned Montero's hearsay objection.

During cross-exam nation by Ruiz's counsel, Mreno testified

that he "got into sone trouble in Mam" between the 1987 and 1988



cocai ne shipnents to Mssissippi. However, he testified that he
was not in jail on a cocaine charge. The prosecutor objected when
Rui z' s counsel asked Mobreno why he was in jail, arguing that he had
tried to elicit that information on direct exam nation. The
district court sustained the prosecutor's objection, but allowed
Rui z's counsel to ask Mreno whether he had been convicted of
another crine. Mreno then testified that he was in jail because
he had been convicted of kidnapping. Although the district court
sustained the prosecutor's objection when Ruiz's counsel asked
Moreno what sentence he received, Ruiz was able to establish that
Moreno was "let out of jail." During cross-exam nation by
Montero's counsel, Moreno admtted, w thout objection, that he was
pl aced on probation after pleading guilty to the kidnapping
char ges.

Al t hough the district court did not allow defense counsel to
question Mreno about whether he violated the terns of his
probation, we find that the testinony, considered as a whole
refutes Ruiz's contention that he was unable to adequately attack
Moreno's credibility. Rui z questioned Mreno at |ength about
al l eged inconsistencies between his testinony at trial and his
testinony before the grand jury, and was able to establish that
Moreno believed that he was immune from prosecution for nunerous

prior crines; that he had traveled using an assuned nane and a



bl ack- mar ket passport; and that he had lied to the authorities on
ot her occasions.?
C
Rui z contends that the district court erred by refusing to

strike the following statenent the prosecutor nade during his
cl osi ng argunent:

You are the arbiters of truth. You are the ones

who stand between the citizens of this country and

an injustice, crinmes that were commtted against

the nation in which we |ive.
Rui z argues that the prosecutor's statenent was an inperm ssible
appeal to passion or prejudice. W disagree. The quoted statenent

was i mredi ately preceded by the follow ng: "What you decide in

this case should be based on the | aw, based on the evidence that

you have heard."” It is well-settled that, unless the prosecutor
intended to inflane, "an appeal to the jury to act as the
consci ence of the community is not inpermssible." United States

V. Phillips, 664 F.2d 971, 1030 (5th Cr. Unit B 1981) (citation

omtted), cert. denied, 457 U S. 1136 (1982). The prosecutor's

statenents were nerely a plea to the jury to do its duty--the

record reveal s no evidence of an intent to infl ane.

W al so note that the prosecutor tried to bring out the
i nformati on about the ki dnappi ng charge on direct exam nation, but
was prevented from doing so when the district court sustained
Mont er o' s hearsay objection.
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E

Finally, Ruiz contends that the evidence was insufficient to
convict himof any crime. He argues that, at nost, the evidence
showed t hat he was present when the cocaine was i nported, and that
he associated with individuals who broke the | aw

In reviewing a challenge to the sufficiency of the evidence,
we view the evidence in the light nost favorable to the jury
verdict and affirmif a rational trier of fact could have found
that the governnent proved the essential elenents of the crine

charged beyond a reasonable doubt. United States v. Wbster, 960

F.2d 1301, 1307-08 (5th Gir.), cert. denied, us __, 113 S

. 355 (1992). Wth respect to the conspiracy charges, the
governnment was required to prove, wth either direct or
circunstantial evidence, that: (1) two or nbre persons agreed to
commt a crinme, (2) the defendant knew of the conspiracy, (3) the
defendant intended to join the conspiracy, and (4) the defendant

participated in the conspiracy. United States v. Abadie, 879 F. 2d

1260, 1265 (5th Cir.), cert. denied, 493 U S. 1005 (1989).

The governnent's case agai nst Ruiz was | argely circunstanti al,
but neverthel ess conpelling. Wth respect to the 1987 shipnent,
Moreno testified that, when he arrived in Jackson, he went to
dinner with Nelson Cdavijo, Vargas, and Ruiz. While Ruiz was
sitting at the table with them Mreno and C avijo discussed their
pl ans for unl oadi ng the shipnment. Mreno testified further that he

saw Rui z at the warehouse cleaning up scrap netal fromthe false

-11-



wall in the shipping container. Stephen G achelli, another of the
co-conspirators, testified that he net Ruiz in Mam. Rui z was
i ntroduced as one of Nelson Clavijo's helpers. Gachelli testified
that Ruiz canme to Jackson with Nelson Cavijo when the first
shi pnent arrived. G achelli stated that he saw Ruiz and others
packi ng cocai ne into cardboard boxes at the warehouse.

Moreno al so testified he saw Rui z cl eani ng up at the warehouse
after the 1988 shipnment of cocaine was unpacked. G achel |'i
testified that Ruiz was in Mam watching the second shipnment of
cocaine before it was transported to New Oleans and then to
Jackson. He testified further that he saw Ruiz helping to
dismantle the false walls in the shipping containers, and packing
cocai ne into boxes.

In addition, Gachelli testified that Ruiz was with Nel son
Clavijo in Menphis shortly after the second shi pnent was unl oaded.
Clavijo called G achelli in Jackson and asked G achelli to cone to
Menphi s, explaining that he, Vargas, and Ruiz had been chased by
i ndividuals with guns, but had escaped. G achelli testified that
after he arrived in Menphis and picked up Cavijo, they |ocated
Rui z and Vargas, who were hiding by a garbage dunpster behind a
fast food restaurant. They retrieved a satchel of noney fromthe
dunpster and G achelli brought all three nen back to Jackson.
G achel l'i testified that the satchel contained two or three hundred
t housand dollars, and that Clavijo gave hima little over a hundred

t housand dol | ars.
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Vargas, who was involved only with the 1988 shipnent,
testified that Ruiz helped |oad boxes of cocaine froma mni-
war ehouse into a truck. He also testified that Ruiz was present
when he di scussed his plans to pack up the cocaine and drive it to
Mam ; that Ruiz was in the car with Cavijo and followed himto
Florida; and that Rui z hel ped unl oad the cocaine at Ivan Cavijo's
apart nent. In addition, he testified that Ruiz went to Houston
with himand Nelson Clavijo, to get noney.

Rui z took the stand and admtted that he was present on each
of the occasions described by the governnent's wtnesses, but
testified that he unloaded only barbed wire, not cocaine. He
testified that he recei ved no noney, and was present only to assi st
his cousin, Nelson Clavijo. Ruiz maintained that he did not know
about any cocai ne.

Based on this evidence, the jury clearly was entitled--
notwithstanding Ruiz's denials--to find that Ruiz know ngly
participated in both conspiracies, and that he was in joint
possessi on of the cocai ne.

F

Gonzal ez al so chal | enges the sufficiency of the evidence. He
was convi cted of conspiracy and felony possession with respect to
the 1987 shipnent, and of interstate travel in aid of racketeering.

(1)
Wth respect to the conspiracy and fel ony possessi on charges,

Moreno testified that he net with Montero and Gonzal ez in Denver

- 13-



prior to the arrival of the 1987 shi pnent. Moreno told Montero
that a container of cocaine was on its way to the United States,
and asked if he wanted to assist in unloading it. Montero agreed
to do so, and Mdreno gave him $1500 cash for air fare from Denver
to Jackson. (Gonzalez was present during this discussion. After
the shipnent arrived in Jackson, Mreno called Mntero in Denver.
Montero and Gonzal ez arrived in Jackson that evening. The next
day, Moreno took Mntero and Gonzal ez to the warehouse. Mor eno

testified that he told Montero and CGonzalez to nmake sure that

"everything," i.e., the cocaine was inside the container, and to
pack everything into boxes and get rid of the evidence, i.e., the
false wall in the container. Later, Mreno saw Gonzal ez, Ruiz, and
Montero cleaning up scrap netal from the false wall. Mor eno

testified that he, Mntero, and Gonzalez returned to the hote
after they finished unpacking the cocaine at the warehouse, and
that he paid Montero $20,000 cash for their work.

Stephen G achelli testified that he saw Gonzalez putting
cocai ne i nto boxes at the warehouse. He also testified that Nel son
Cl avijo asked hi mto take Montero and Gonzal ez to the airport after
the shipnment was unpacked. The governnent introduced evidence
show ng that G achelli purchased tickets fromJackson to Denver on
American Airlines for "Valentin Gonzal ez" and "Marisio Gonzal ez."
Moreno' s testinony that Gonzal ez and Montero returned to the hotel
is somewhat inconsistent wwth G achelli's testinmony. Accordingto

G achelli, he went to the airport and purchased the tickets, and
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then returned to t he warehouse, picked up Montero and Gonzal ez, and
took themdirectly to the airport. Ruiz testified that he did not
see CGonzal ez at the warehouse.

Gonzal ez' s argunent consists primarily of a challenge to the
jury's credibility determ nations. As we have repeatedly held
such credibility determnations are wthin the exclusive province

of the jury. See, e.qg., United States v. Lindell, 881 F.2d 1313,

1322 (5th Gir. 1989), cert. denied, 496 US. 926 (1990).

Furthernore, we view the evidence in the |ight nost favorable to
the jury's verdict. Id. W conclude that the evidence was
sufficient to support the jury's finding that Gonzal ez know ngly
participated in the 1987 conspiracy and was in joint possession of
the cocai ne involved in that conspiracy.

(2)

Gonzal ez al so contends that the evidence was insufficient to
convict himof traveling in interstate commerce in order to aid a
drug conspiracy, because he was only involved in the 1987 shi pnent
of cocai ne and, thus, he was not involved in a continuous business
enterprise. The statute that Gonzal ez was convicted of violating
defines "unlawful activity" as "any business enterprise involving

narcotics or controlled substances ...." 18 U S.C. 8§ 1952(Dh).
We have defined a "business enterprise," as it is used in this
statute, as "a continuous course of conduct rather than sporadic,

casual involvenent in a proscribed activity." United States v.

Cozzetti, 441 F.2d 344, 349 (5th CGr. 1971).
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We do not, however, require the governnent to prove that the
def endant personally engaged in a continuous course of conduct.

United States v. Carrion, 809 F.2d 1120, 1127 (5th Cr. 1987).

Rat her, the governnent nust prove only that there was a conti nuous
busi ness enterprise and that the defendant participated in the
enterprise. For instance, in Carrion, the governnent established
that the "business enterprise" had nmade three deliveries of
cocai ne, and the defendant had hel ped with one of the deliveries.
Uphol di ng t he defendant's conviction, we held that the evi dence was
sufficient, because the governnent established that the shi pnent of
cocaine that the defendant helped to deliver was part of a
conti nuous business enterprise. |d. Here, there were two cocaine
shi pnents, and the jury found that those two shipnents constituted
a continuous business enterprise. Thus, proof that Gonzal ez
participated in one of the shipnments was sufficient to convict him
under the statute.
|V

For the foregoing reasons, the convictions of Ruiz and

Gonzal ez are

AFFI RMED
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