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GOLDBERG, Circuit Judge:

Stephen Ross Allie appeals his conviction for harboring
illegal aliens. Allie contends that the district court erred by
permtting the governnent to depose the illegal aliens and by
admtting the depositions into evidence. Allie also argues that
the court belowerred by admtting hearsay statenents i nto evi dence

and by msinstructing the jury. W affirm



Facts and District Court Proceedi ngs

On April 17, 1991, Immgration and Naturalization Service
("INS") agents searched Allie's residence and found three Mexican
citizens, Reyes Sifuentes-Espinoza, Al fonso Lares-Areval o and Juan
Franci sco Lares-Mngaray, working and living on Allie's property.
As the nmen did not possess docunents permtting themto be in the
United States, a crimnal conplaint was filed against Allie for
harboring illegal aliens.

The governnment requested that the three aliens be detained as
material witnesses pursuant to 18 U S.C. § 3144.! Unable to post
the $25,000 bond set as a condition for their release, the
W t nesses were incarcerated.

On June 10, 1991, fifty-four days into the alien w tnesses'
i ncarceration, the governnent filed a notion to extend the
detention of the witnesses or alternatively for permssion to
depose them The governnent's notion was pronpted by the Western
District's standi ng order? which mandates the rel ease of detained
W tnesses after sixty days of incarceration unless further
detention is necessary to prevent "a failure of justice." The

sixtieth day of the alien w tnesses' detention would have occurred

. Section 3144 provides in relevant part:

If it appears froman affidavit filed by a party that
the testinony of a person is material in a crimnal
proceeding, and if it is shown that it may becone

i npracticable to secure the presence of the person by
subpoena, a judicial officer may order the arrest of
the person and treat the person in accordance with the
provi sions of section 3142.

2 |n Re Material Wtnesses, entered on June 2, 1986.
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ten days before the trial, set for June 24, 1991. The Magistrate
denied the governnent's request to extend the detention of the
alien wtnesses but permtted the governnment to depose the
W t nesses. The depositions were videotaped and transcri bed on June
18, 1991.

After being deposed, the wtnesses were released with a
subpoena to appear at Allie' s trial, which had been reschedul ed for
July 22, 1991. The alien wtnesses were given the option of
remaining inthe United States with a work permt pending trial, or
returning to Mexico. All three witnesses chose to return to Mexico
but stated that they would return to the United States to testify
at Alie's trial. The w tnesses were apprised of reentry
procedures into the United States and given letters to be presented
at the United States inspection station on the Mexican border to
aid their reentry. The aliens were told that the governnent woul d
pay thema witness fee for testifying as well as rei nburse themfor
their travel expenses.

On June 20, 1991, the witnesses appeared before an i nm gration
judge for their deportation hearing. At the hearing, the wtnesses
again gave their assurances that they would return for Allie's
trial. The witnesses were again given reentry instructions and
told about the witness fees and the travel reinbursenents.

I NS agent Andrade instructed the witnesses to neet himat a
specified port of entry on July 19, 1991. Andrade recorded the
W t nesses' addresses and tel ephone nunbers in Mexico. After the

aliens returned to Mexico, agent Andrade called the wtnesses



several times to confirm that the wtnesses would return as
prom sed and to verify the date, tinme and place of reentry.
Al t hough Andrade was unabl e to contact Reyes Sifuentes-Espi noza, he
did contact Alfonso Lares-Arevalo and Juan Francisco Lares-
Mongaray. Both nmen promsed to return to testify and to contact
Reyes Sifuentes-Espinoza about returning with them Andr ade
arranged for checks to be issued to the aliens upon their arrival
at the border. Andrade also contacted the authorities at the
desi gnated port of entry to apprise the inspectors of the expected
arrival of the aliens.

Despite the governnent's efforts, the alien witnesses did not
showup. Allie filed a pretrial notion to preclude the governnent
fromintroducing the depositions of the alien wtnesses at trial.
The district court denied Alie's notion, finding that the
W t nesses were "unavail abl e" and that the governnent nade a good
faith effort to procure their presence at trial.

At trial, the videotaped depositions of the three aliens were
admtted over Allie's renewed objections. Also over Allie's
hearsay objection, the governnent played a videotape nmade during
the search of Allie's property, showng one of the aliens
indicating that he slept in Allie's garage.

The jury, after deliberating for several hours, sent a noteto
the judge asking what Allie's duties were as an enployer hiring
alien |aborers. Over Allie' s objection, the court issued a
suppl enental instruction answering the jury's question. The jury

returned a verdict of guilty on all counts.



On appeal we face two questions concerning the depositions of
the alien witnesses. The first is whether it was appropriate to
permt the governnent to take the depositions. The second is
whet her the depositions were properly admtted into evidence at
trial. The remaining questions concern the alleged hearsay

violation and the supplenental instruction to the jury.

Rul e 15(a) and 83144

Al lie challenges the district court's decision permtting the
governnent to depose the alien wtnesses. The permssibility of
deposing witnesses in a crimnal trial is generally governed by
Fed. R Cim P. 15(a). Rule 15(a) provides:

Whenever due to exceptional circunstances of the case it
is in the interest of justice that the testinony of a
prospective witness of a party be taken and preserved for
use at trial, the court may upon notion of such party and
notice to the parties order that the testinony of such
W tness be taken by deposition . . . If a witness is
det ai ned pursuant to section 3144 of Title 18, United
States Code, the court on witten notion of the wtness
and upon notice to the parties may direct that his

deposition be taken. After the deposition has been
subscri bed the court may di scharge the wit ness. (enphasis
added)

Allie contends that no "exceptional «circunstances," as

required by Fed. C&im P. 15(a), existed in this case to justify
deposing the alien witnesses. Before addressing Allie's argunent,
we nust first consider the governnent's suggestion that no
"exceptional circunstances" need be established before deposing a
det ai ned wtness. The governnent relies on 18 U.S.C. § 3144, which
requires that detained material wtnesses be deposed "within a
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reasonabl e period of tinme" if "further detention is not necessary
to prevent a failure of justice."?

The governnent's argunent is facially supported by the fact
that 8 3144 does not state that a showing of "exceptional
circunstances" is required. However, in light of Rule 15(a), the
government's positionis plausible only if § 3144 is interpreted as
nmodi fying Rule 15(a)'s "exceptional circunstances" requirenent by
establishing that the detention of a witness constitutes a per se
exceptional circunstance.

This interpretation of Rule 15(a) and 8 3144 is not tenable.
Rule 15(a) plainly establishes that 8§ 3144 nodifies its
"exceptional circunstances" requirenent with regard to notions for
depositions nade by detained w tnesses.* However, Rule 15(a)'s
explicit and imted reference to depositions taken pursuant to a
nmotion of a detained witness indicates that a notion for the

deposition of a detained wtness nade by a party (either the

3 Section 3144 provides in relevant part:

No material wtness nmay be detai ned because of
inability to conply with any condition of release if
the testinony of such witness can adequately be secured
by deposition, and if further detention is not
necessary to prevent a failure of justice. Release of
a material witness nmay be del ayed for a reasonabl e
period of time until the deposition of the w tnesses
can be taken pursuant to the Federal Rules of Crim nal
Pr ocedur e.

4 In Aguilar-Ayala v. Ruiz, Slip No. 91-2848, 7296 (Sept.
25, 1992), we explained that "[r]ead together, Rule 15(a) and §
3144 provide a detained wtness with a nmechanismfor securing his

own rel ease.” Material w tnesses "detained under 8§ 3144 are
explicitly excepted from denonstrating exceptional circunstances
to effectuate their own depositions.” Id. at 7305, n.6.
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governnment or the defendant) 1is subject to Rule 15(a)'s
"exceptional circunstances" requirenent. Because the governnent,
as opposed to the wtnesses, requested the depositions of the
detained witnesses in the instant case, Rule 15(a) requires that
t he governnent establish exceptional circunstances warranting the
deposi tions.

The district court held that exceptional circunstances
existed in this case because the Western District's standi ng order
mandated the rel ease of the detained witnesses before the date of
Allie' s trial. The district court's finding of exceptional
circunstances was supported by additional factors such as the
aliens' illegal presence in the United States, their lack of ties
to San Antonio, and the governnent's inability to make its case
against Allie without their testinony.

We reviewthe trial court's Rule 15(a) findings of exceptional

circunstances only for abuse of discretion. United States v.

Farfan-Carreon, 935 F. 2d 678, 679 (5th Cr. 1991). See also United

States v. Fuentes-@Gldino, 929 F.2d 1507, 1509 (10th G r. 1991).

The district court has "broad discretion in granting rule 15(a)
nmotions, and in considering the particular characteristics of the
case to determne whether the 'exceptional ci rcunst ances'

requi renent has been net." United States v. Farfan-Carreon, 935

F.2d at 679. See also United States v. Bello, 532 F.2d 422, 423

(5th Gr. 1976).
The district court did not abuse its discretion in finding

that "exceptional circunstances" exist in this case. The tria



court's holding is consistent with our decisionin US. v. Farfan-

Carr eon, 935 F.2d at 679-680. In Farfan-Carreon we found

"exceptional circunstances" when an alien wtness was unlikely to
return to the United States from Mexico to testify at the
defendant's trial. Simlarly, in the case before us, the fact that
the witnesses would be released in conpliance with the Wstern
District's standing order, and the indications that they were
likely toreturn to Mexico, constituted exceptional circunstances.

Allie argues that the Western District's standing order is
invalid and thus the district court's reliance on the standing
order to find exceptional <circunstances is msplaced. Alie
mai ntains that the standing order is violative of Rule 15(a) and
the Due Process clause because it deprives a defendant of an
i ndi vidualizedjudicial determ nation regardingthe appropri ateness
of a deposition in the particular case.

Contrary to Allie's argunent, the Western District's standi ng
order nerely inplenments 18 U S.C. § 3144. The order provides that
upon a noti on,

[t] he deposition procedure [for detained wi tnesses] nust

be pursued unless further detention is necessary to

prevent a failure of justice . . . In the absence of a

District Court ruling that further detention is

necessary, any material wtness in custody shall be

released by the Attorney General of the United States

after Sixty days of incarceration . . ." (enphasi s
added)

The standing order's tine limtation gives neaning to the §
3144 requirenent that depositions of detained wtnesses be taken
wthin a "reasonable period of tine." The Western District's
st andi ng order defines "reasonable tine" as sixty days. Except for
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the time limtation, the standing order provides the trial court
wWth essentially the sane degree of discretionin the resolution of
i ndi vi dual cases as § 3144, i.e., determ ning whether a failure of
justice would result if the depositions were taken and the
W t nesses rel eased.

We recently noted in Aguilar-Ayala v. Ruiz, Slip No. 91-2848

(Sept 25, 1992), in discussing the Southern District's standing
order which was nodel ed after the standing order at issue in this
case, that the "district court order established a procedural
framework for inplenenting [8§ 3144]. O her than commandi ng that
the material wtnesses be released after forty-five days and
specifying certaintine limtations, the district court's standing
order . . . tracked the requirenents of 8§ 3144 and Rule 15(a)." |Id
at 7299.

We hold that the Western District's standing order is a valid
i npl enentation of 8§ 3144 and that the trial court did not abuse it
discretion in finding "exceptional circunstances" warranting the

taki ng of the depositions.

The Confrontation C ause

Allie argues that the trial court erred by admtting the
deposition testinony of the three alien witnesses into evidence
because the introduction of the depositions violated his Sixth
Amendnent right to confront his accusers at trial.

The Sixth Anendnent's Confrontation C ause provides:

“I'n all crimnal prosecutions, the accused shall enjoy the right



to be confronted with the witnesses against him" The Suprene

Court explained in Ghio v. Roberts, 448 U. S. 56 (1980), that the

Confrontation C ause envi si ons:

a personal exam nation and cross exam nation of the
W tness, in which the accused has an opportunity, not
only of testing the recollection and sifting the
consci ence of the witness, but of conpelling himto stand
face to face with the jury in order that they may | ook at
him and judge by his deneanor upon the stand and the
manner in which he gives his testinony whether he is
worthy of belief. Id. at 63-64 (quoting Mattox v. United
States, 156 U. S. 237, 242 (1895).

The Court, however, has recognized that the right to
confrontation is not absolute and that sone circunstances justify
di spensing with confrontation at trial. Qut of court statenents,
like the depositions at issue in this case, may be introduced
agai nst a crimnal defendant if the governnent can "denonstrate the
unavail ability of the decl arant whose statenents it wi shes to use,”
and that the out of court statenents bear adequate "indicia of
reliability." Roberts, 448 U S. at 65-66. As the reliability of
the alien witnesses' depositions is not contested, we need only
address the "unavailability" of the w tnesses.

A wtness is "unavailable" for Confrontation C ause purposes

if the "prosecutorial authorities have nade a good-faith effort to
obtain his presence at trial." |d. at 74 (enphasis in original)

(quoting Barber v. Page, 390 US. 719, 724-725 (1968)).°

5> The Confrontation C ause's requirenment of unavailability
is the sane requirenent enbodied in Fed. R Cim P. 15(e),
governing the use of depositions at crimnal trials. United
States v. Martinez-Perez, 916 F.2d 1020, 1023 (5th G r. 1990).
See also United States v. Kehm 799 F.2d 354, 360 (7th Cr
1986) . Thus, cases discussing "unavailability" under Rule 15(e)
are applicable to the instant anal ysis.
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Attenpting to el aborate on the "good faith" standard, the Roberts
Court suggested that "[t]he I ength[] to which the prosecution nust
go to produce a witness . . . is a question of reasonabl eness."

Id. at 74 (quoting California v. Geen, 399 U S 149, 189 n. 22

(1970)). See also Aguilar-Ayala v. Ruiz, Slip No. 91-2848, 7302

(Sept 25, 1992) ("deposition testinony is admssible only if the
governnent has exhausted reasonable efforts to assure that the
wtness will attend trial"). The inevitable question of precisely
how nuch effort is required on the part of the governnent to reach
the | evel of a "good faith" and "reasonabl e" effort el udes absol ute
resolution applicable to all cases.

In United States v. Martinez-Perez, 916 F.2d 1020 (5th Cr.

1990), we applied the Roberts "good faith" standard in reversing
t he conviction of a defendant who had been convicted on the basis
of deposition testinony. W held that the governnent did not
denonstrate a good faith effort because "[t] he governnent adduced
no evidence that the [witness] was unavailable to testify at trial;
it introduced no evidence of any efforts to procure [the wi tness']
presence; [and] the district court nmade no finding on the record
that [the witness] was in fact was unavailable." 1d. at 1023

Simlarly, in United States v. Guadi an- Sal azar, 824 F. 2d

344 (5th CGr. 1987), we reversed a conviction obtained wth
deposition testinony of alien witnesses, finding that the wi tnesses
were not "unavailable."™ Prior to being returned to Mexico, the
alien wtnesses were given subpoenas witten in English only, and

notices in English and Spanish informng the aliens that the INS
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woul d make provisions for themto reenter the United States. An
I NS agent instructed the aliens to cone to a specified port of
entry on a specified date. However, no attenpt was nade to cont act
the witnesses in Mexico in the intervening nonths before trial, and
no one awaited the witnesses at the port of entry on the desi gnated
date. 1d. at 346. Under these facts we accepted the governnent's
concession that the depositions introduced at trial were
i nadm ssible. 1d. at 347.

The governnent's effort in obtaining the witnesses' attendance
at trial in the instant case is significantly greater than the

effort exhibited by the governnent in Qadian-Salazar and in

Martinez Perez. The governnent's efforts in this case, as

described earlier, included giving the w tnesses the option of
remaining in the United States wth work permts, telling the
W t nesses about the paynent of wtness fees and travel cost
rei mbursenent, giving the witnesses a subpoena and a letter to
facilitate their reentry into the United States, calling the
W tnesses in Mexico, getting the w tnesses' repeated assurances
that they would return, apprising the border inspectors of the
W t nesses' expected arrival and issuing checks to be given to the
W t nesses upon their reentry in to the United States.

The fact that the wtnesses did not ultinmately show up does
not dimnish the governnent's considerable effort. In Aguilar-

Avala v. Ruiz, Slip No. 91-2848 (Sept 25, 1992), we noted that

"[t]he ultimate success or failure of [the governnent's] efforts is

not dispositive. So |long as the governnent has enpl oyed reasonabl e
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measures to secure the witness' presence at trial, the fact that
the witness has nevertheless failed to appear will not precl ude the
adm ssion of deposition testinony. Such a witness will be deened

unavailable."” 1d. at 7302-3. See also United States v. Eufracio-

Torres, 890 F.2d 266, 270 (10th Cr. 1989), cert. denied, 494 U S

1008 (1990) ("The fact that the nmeans utilized were unsuccessful
does not nean that the governnent's efforts were not nade in good
faith"). Gven the governnent's efforts in this case, we hold that
the trial court did not err in finding that the governnent
exhibited a good faith effort in attenpting to obtain the
W t nesses' presence at trial.

Al lie argues that the governnent's efforts were not in good
faith because the governnent contributed to the aliens'
unavailability. According to Allie, the governnent encouraged the
W t nesses' unavailability by offering them the option of |eaving
the United States. Allie enphasizes that the governnent had neans
at its disposal to keep the alien witnesses fromleaving the United
States, citing the admnistrative controls available to the INS
under 8 C.F.R 88 215.2(a)-(b) and 215.3(g).°®

Allie principally relies on the First Crcuit's decision in

United States v. Mann, 590 F.2d 361 (1st G r. 1978), in which the

6 Section 215.2(a) states that "[n]o alien shall depart, or
attenpt to depart, fromthe United States if his departure woul d
be prejudicial to the interests of the United States. Matters
"prejudicial to the interests of the United States" are defined
in 8 215.3(g) to include "[a]ny alien who is needed in the United
States as a witness in, or as a party to, any crimnal case"
unl ess the alien has the "consent of the appropriate prosecuting
authority."
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court held that the admssion of a deposition of a wtness
permtted by the governnment to | eave the United States viol ated the
Confrontation Clause. The Mann court explained that inplicit "in
the duty to use reasonable neans to procure the presence of an
absent witness is the duty to use reasonable neans to prevent a
W tness from becom ng absent." 1d. at 368.

We agree with the Mann court that the governnent's good faith
efforts to assure the wtnesses' availability at trial should
include efforts ainmed at keeping the witnesses in the United
States. In the instant case, the governnent attenpted to keep the
wtnesses in the United States by offering them work permts
Al t hough such efforts are inportant, we refuse to adopt a per se
rule, as suggested by Allie, precluding a finding of good faith
unl ess the governnment attenpts to coercively detain the w tnesses
in the United States.

The Tenth Crcuit's decision in United States v. Eufracio-

Torres, 890 F.2d 266 (10th G r. 1989), upholding the adm ssion of
deposition testinony of aliens permtted to | eave the country, is

i nstructive. Like Allie, the defendant in Eufracio-Torres argued

that the governnent did not act in good faith because it permtted
the alien witnesses to |l eave the United States. The court rejected
t he defendant's argunent, explaining: "Wat the governnent did not
do, and what [the defendant] urges should be a precondition to the
finding of unavailability, is to ask the trial court to inpose
executive restraints on the witnesses to keep themin this country

to testify before being deported by the INS." 1d. at 217. The
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court refused to adopt this "precondition”™ and held that the
governnents' actions were "reasonable"” and in "good faith" despite

permtting the witnesses to depart. 1d. See also United States v.

Ri vera, 859 F.2d 1204, 1207-1208 (4th G r. 1988), cert denied, 490

U S 1020 (1989) (holding that "the illegal alien wtnesses, who
had been deposed and had l|left the country rather than awaiting
deportation were unavailable,”™ and that the governnent was
"reasonable" in its effort to produce the w tnesses).

There is no doubt that a "[t]rial by deposition steps hard on
the right of crimnal defendants to confront their accusers."”

Agui lar-Ayala v. Ruiz, Slip No. 91-2848, 7303 (Sept 25, 1992).

Because of the i nportance our constitutional tradition attaches to
a defendant's right to confrontation, the "good faith effort"
requi renment demands nuch nore than a nerely perfunctory effort by
the governnent. Under the facts of this case, we agree with the
district court that the efforts nade by the governnent to obtain
the attendance of the alien witnesses at Allie's trial were

reasonable and in good faith.’

" Alie also alleges that his Fifth Anendnment Due Process
rights were violated by the introduction of the depositions. The
right to confront adverse w tnesses has been recognized as an
essential conponent of due process of |law. Chanbers v.

M ssissippi, 410 U. S. 284, 294 (1973). Allie argues that Due
Process was viol ated because, absent a show ng of unavailability,
there was no legitimate governnent interest in using the
depositions at trial. As we hold that the governnent did
establish the witnesses' unavailability, Allie' s argunent fails.
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The hearsay claim

Allie argues that the district court erred by admtting
into evidence a silent videotape showi ng one of the alien w tnesses
getting into and out of a bed in Allie's garage. Allie clains that
the tape constituted i nadm ssi bl e hearsay.?

The trial court allowed the videotape into evidence, over
Allie' s objection, under the catch-all hearsay exception, Fed. R
of Evid. 803(24). In finding that the videotape was adm ssible
under Rule 803(24) the trial court had to determne that (a) the
statenent was of a material fact, (b) the statenent was nore
probative on the point for which it was offered than any other
evidence which the proponent could procure through reasonable
efforts, and (c) the general purposes of the rules and the
interests of justice were best served by adm ssi on of the statenent
into evidence.

We review the district court's evidentiary rulings under an

abuse of discretion standard. United States v. Lopez, 873 F. 2d 769,

771 (5th G r. 1989). Al lie does not argue, and nothing in the
record indicates, that the court's ruling constituted abuse of
di scretion. Even if we were to find abuse of discretion, the
adm ssion of the videotape would be a harnmless error. The
governnent introduced the videotape to establish the fact that
Al'lie harbored the aliens in his house. However, in addition to

t he vi deotape, the governnent introduced the deposition testinony

8 Under Fed. R of Evid. 801(a)(2), assertive conduct nmay be
hearsay if introduced for the truth of the matter asserted.
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of two aliens testifying that they lived in Allie's garage.® G ven
this testinony, the videotape was nerely cunul ative evidence and
its introduction constitutes harnl ess error. "Error may not be
predi cated upon a ruling which admts or excludes evidence unl ess
a substantial right of the party is affected.” Fed. R of Evid.
103(a). See Foster v. Ford Motor Co., 621 F.2d 715, 721 (5th G

1980) .

The suppl enental instructions

After several hours of deliberations, the jury sent a note to
the court, asking: "lIs it possible to find out what M. Allie's
responsibilities were when seeking alien |aborers to work on his
pl ace? \Wat does the |aw expect?" Even though Allie was not
charged with inproper hiring, the judge provided a supplenenta
instruction regardi ng an enpl oyer's obligation when hiring aliens.
Allie clains that the supplenentary instructions msled the jury as
to the I egal issues before them

"A determnation of the prejudicial nature of a suppl enental
charge can only be nade after reviewing both the original and
suppl enental charges as a whol e. (citation omtted) Reversible
error does not occur so |long as the conbi ned charges viewed as a

whol e accurately reflect the legal issues.™ United States v.

Taylor, 680 F.2d 378, 381 (5th Gr. 1982).

® Q@ Were did you live while you were working on the
charcoal piles? Juan Francisco Lares-Mngaray: |In a garage that
he had there . :
Q Wiile you were working there those seven days, where did
you live? Reyes Sifuentes-Espinoza: Right there in the garage.
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The instructions in this case, read as a whole, accurately
reflected the | egal issues involved. Although in responding to the
jury's question the supplenental instructions addressed a | egal
question not before the jury, the possibility of confusing the jury
was precluded by the supplenental instruction's restatenent of the
el ements of the offense as set forth in the original instructions.
The suppl enental instructions enphasi zed that "t he defendant i s not
on trial for any act, conduct, or offense not alleged in the
indictnment." The supplenental instructions also rem nded the jury
that "you are here to decide whether the governnent has proved
beyond a reasonable doubt that the defendant is gqguilty of the
crimes charged.” W hold that the district court's instructions

did not mslead the jury.

Concl usi on

For the foregoing reasons the judgnent bel ow is AFFI RMED
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