IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5305
unmary enaar
(S Cal endar)

JUAN JAI ME MEDI NA,
Petiti oner,

ver sus

| MM GRATI ON AND NATURALI ZATI ON

SERVI CE
Respondent .
Petition for Review of an Order of
the Immgration and Naturalization Service
(August 26, 1993)
(Opi nion June 18, 5th Dir., 1993, F.2d )

ON PETI TI ON FOR REHEARI NG

BEFORE KI NG DAVIS, and WENER, G rcuit Judges.
BY THE COURT:

| T 1S ORDERED that the Petition for Rehearing filed on behalf
of Respondent, the I mm gration and Naturalization Service (INS), be
and hereby is DEN ED

In its petition, the INS reurges with renewed vigor and
additional citationits argunent that it nmay collaterally attack an
adj udi cation of citizenship. Despite the INS s additional
argunents, we adhere to our panel decision.

We need not repeat the facts of this case, but pause only to
summari ze. Under the immgration | aws, Juan Jai ne Medi na, born of

an Anerican father, was hinself an Anerican citizen provided that



he conplied with a two year residency requirenent. In 1985, an
| mm gration Judge (1J) held in an adjudicatory proceedi ng that
Medi na had net the statutory requirenent, although the IJ applied
the incorrect standard. The INS, sharing this error, conceded
Medi na's citizenship and wai ved appeal. Two years later, the INS
initiated new proceedi ngs against Mdina, claimng that he was
deportabl e under 8§ 241(a) (1) of the Inmm gration and Nationality Act
(I'NA), which provides:

Any alien in the United States (including an alien

crewran) shall, upon order of the Attorney General, be

deported whosQ(1l) at the tine of entry was within one or

more of the classes of aliens excludable by the |aw

existing at the tine of such entry.

In our panel opinion we held that the subsequent proceedi ng was
precl uded by res judicata.

Few | egal doctrines are nore intrinsic or necessary in our
system than res judicata. That doctrine, which provides that a
valid and final judgnent precludes a second suit between the sane
parties on the sanme claim or any part thereof, ensures that
litigation will cone to an end. Were we to accept the INS s
argunents, we would carve out a |large exception to this venerable
doctrine, one that would allow the agency to eschew direct
appeal ssQei t her inadvertently, through error, or consciously as a
strategic deci si onsqt hen, years |ater, collaterally attack
decisions of immgration judges. The INS presents no persuasive
argunent or authority to convince us to take such a drastic step.

Inits rehearing petition, the INS argues that application of

adm nistrative res judicata or collateral estoppel is subject to



the direction of Congress, citing University of Tennessee V.

Elliott,? and Astoria Federal Savings and Loan Association V.

Sol i m no. ? But these cases dealt with state admnistrative
findings under Title VII and the Age Discrimnation in Enpl oynent
Act. In each case, the Suprene Court held that unreviewed adverse
findings by a state admnistrative judge did not preclude the
plaintiff fromfiling a claimin federal court. The Court also
held that "when the interpretation of a statute is at hand.

the question is not whether adm nistrative estoppel is w se but
whether it is intended by the legislature."?

We do not quarrel with the correctness of these opinions; they
are sinply inapplicable to the instant case. In making its
argunent, the INS overlooks an inportant distinction between the
state adm nistrative proceedings required under Title VII and the
ADEA on the one hand and the review of a determ nation of
citizenship on the other. In Title VIl and ADEA clains, the
plaintiff is required to exhaust those state renedies before
bringing a claimin federal court. |In other words, the plaintiff

brings suit in federal court. Cbviously, under such a system the

determnation in the state adm nistrative proceedi ng cannot bind
the federal court or there could never be a federal cause of
action. The exhaustion of state renedi es requirenent has several

pur poses, but elimnation of the claimis not one of them

1 478 U.S. 788 (1986).

2111 S.Ct. 2166 (1991).

3 Astoria, 111 S.Ct. at 2169.
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In contrast, when determning citizenship neither the
petitioner nor the INS brings a new suit in federal court; rather,

under the I NA, they seek review of an IJ's decision. Accordingly,

the proper procedure to reviewan IJ's holding is an appeal to the
Board of Immgration Appeals (BlIA); the decision of the BIA is
appealed directly to the Court of Appeals.* By enacting 8
105a(a)(5),° "Congress carved out one class of cases . . . where de
novo review in district court clains of nationality would be
avai |l abl e: cases in which the person subject to deportation clains
to be a United States citizen."® Under that section, the Court of
Appeal s may transfer the claimfor a de novo review by the district
court if there is a genuine issue of material fact.

The INS now urges that Medina is entitled to that

“ See INA 8 105a(a), 8 U.S.C. 8 1105a(a)(exclusive procedure
for judicial review of orders of deportation and excl usion
governed by 28 U S.C. § 2341 et seq., which vests exclusive
jurisdiction in the Court of Appeals).

> 8 US. C 8§ l1ll05a(a)(5). That section reads:

Claimof Nationality; determnation or transfer to
district court for hearing de novo. Wenever any
petitioner, who seeks review of an order under this
section, clains to be a national of the United States
and nmakes a showi ng that his claimis not frivol ous,
the court shall (A) pass upon the issues presented when
it appears fromthe pleadings and affidavits filed by
the parties that no genuine issue of material fact is
presented; or (B) where a genuine issue of material
fact as to the petitioner's nationality is presented,
transfer the proceedings to a United States district
court for the district where the petitioner has his
resi dence for hearing de novo of the nationality claim
and determ nation as if such proceedi ngs were
originally initiated in the district court under the
provi sions of section 2201 of title 28.

6 Agosto v. INS, 436 U S. 748, 753 (1978) (enphasi s added).
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determnation in district court. W note in passing that the
| anguage of the provision is phrased to protect the petitioner
seeking recognition of his or her citizenship, not the INS.
Section 105a(a)(5) was pronpted by Suprene Court cases recogni zi ng
“"that the Constitution requires that there be sone provision for de
novo judicial determnation of clains to Arerican citizenship in
deportation proceedings. . . . "To deport one who . . . clains to
be a citizen, obviously deprives himof liberty. . . . [and] may
result also in loss of both property and life; or of all that nakes
life worth living.'"’” Moreover, the transfer to the district court
is not automatic, but occurs only after determ nations by the Court
of Appeals. Thus, at nost, the INS could have attenpted to obtain
fromus a transfer to the district court for a de novo review of
Medi na's claim

At the heart of this case, however, is the INS s failure to
grasp or refusal to accept that the agency nust seek such a
determ nation on direct appeal or suffer res judicata preclusion.
These revi ew proceedi ngs do not exi st separately as do the federal
clainms under Title VII or the ADEA. Here, when the INS failed to
t ake advant age of the appeals process, res judi cata nmandated that
t he agency be precluded fromsuccessive attenpts torelitigate the
question of Medina's citizenship. Certainly, the Suprene Court's
recognition that clainms to Anerican citizenship in deportation

proceedings inplicate liberty and property rights supports our

" 1d. (quoting Ng Fung Ho v. Wite, 259 U S. 276, 284
(1922)).




conclusion, reiterated today, that a final, uncontested grant of
citizenship cannot be revisited at the INS s pl easure.

ENTERED FOR THE COURT:

United States Crcuit Judge



