UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5165

WLLIAMT. MOHAM
Pl ai ntiff-Appellee,

VERSUS

STEEGO CORP., ET AL.,
Def endant s,
STEEGO CORPORATI ON,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana

(Sept enber 27, 1993)
Bef ore REAVLEY, DUHE, and BARKSDALE, Circuit Judges.
BARKSDALE, Circuit Judge:

Inthis Title VII case, the only issue on appeal concerns the
deni al of the equal opportunity to seek enpl oynent; and that issue
turns on whether a selling conpany can be held liable for the
discrimnatory acts of its supervisors commtted while in the
enploy of the seller, but while acting for the benefit of the
pur chasi ng conpany. Because we concl ude that such liability woul d
push beyond the Ilimts of applicable general agency principles, we

REVERSE that part of the judgnent appealed from



| .

Nabors Trailers, Inc., a subsidiary of Steego Corporation,
manuf actured and distributed trailers through its facility in
Mansfi el d, Loui siana. Early in 1988, it stopped manufacturing
mai ntaining only its parts, shipping and service departnents.

The repair shop was part of the service departnent. WIIliam
T. Moham who began his enploynment with Nabors in 1966, worked in
t hat shop. In June 1988, Mham (age 58) and four others were
wor ki ng under the supervision of foreman Tonmy Mason and service
departnment supervisor Joe Leone. Three of Moham s co-workers were
white; Mham and one co-worker were bl ack. Al'l three whites
recei ved rai ses that nonth; neither Modham nor his bl ack co-worker
di d.

On August 23, 1988, pursuant to an agreenent signed that July
1, Nabors sold its assets to Mansfield Industries, Inc., which
assuned operation of the business the next day.! In the weeks
prior to the sale, Mason had nmade applications for enploynent with
t he new conpany (Mansfield) available to the repair shop enpl oyees.
Al except Mham were interviewed and assured that they would
mai ntain their positions after the sale.?

As Moham | eft work on Tuesday, August 23, at approxi mately

four o'clock, Mason told himthat, if the sale took effect that

1 Mansfield I ndustries took the name "Nabors Trailers". ')
refer to it as "Mansfiel d".

2 WIlfred Wods, the other black working in the repair shop
suffered a job-related injury after he submtted his application.
As a result, he was not on the job when the sale took place, but
was interviewed and hired when he returned after the sale.
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ni ght, Mham would no |onger have a job; otherw se, he should
report to work as usual. When Moham asked for an expl anation

Mason said that Mohamhad failed to turn in his application. Mham
offered to go hone, get the application and return it inmediately.
| nst ead, Mason gave Moham hi s paycheck, and instructed himto turn
in his application at the Louisiana Job Service office.

Wt hin an hour, Mason had tel ephoned a friend, who was white,
and suggested that his 19-year-old son cone to the plant for an
interview. And, by six o'clock that day, the friend' s son had been
hired to fill Mohamis position and report to work the foll ow ng day
for the new conpany. The next norning, Mohamreturned and net with
Leone, who again told himthat he nust apply for a job through the
Loui si ana Job Servi ce.

After filing a conplaint with the EEOC for age and race
di scrim nation, Mham was issued a right to sue letter; and suit
was brought against, inter alia, Mnsfield and Steego, Nabors'
parent. Because of its bankrupt status, Mansfield was di sm ssed,
pursuant to joint notion. And, because Nabors and Steego had
merged, the parties agreed that Steego would be liable for any
di scrimnatory acts by Nabors.

After a short bench trial, the district court found Steego
Iiable for the discrimnatory acts which deprived Mohamof both the
June pay raise ($320 in damages) and the opportunity to seek
enpl oyment with Mansfield (net damages of approximately $37,000).
The court also found that Mham had not established age as a

nmotivating factor in those discrimnatory acts.



1.

Section 703(a)(1l) of Title VII of the Gvil R ghts Act of
1964, 42 U.S.C. 8§ 2000e, et seq. states that it is an unlaw ul
enpl oynent practice for an enployer to

fail or refuse to hire or to discharge any

i ndividual, or otherwise to discrimnate against

any individual with respect to his conpensation

terms, conditions, or privileges of enploynent,

because of such individual's race, color, religion,

sex, or national origin.
42 U. S. C. 8§ 2000e-2(a)(1). Steego does not challenge the pay raise
ruling; it appeals only the finding that Mason and Leone vi ol ated
Title VI and the conclusion that they did so as its agents
Because only the liability of Steego (Nabors), the selling conpany,
is in issue, we need not reach the issue of discrimnation, unless
Steego can be held liable for it. Therefore, we address the |atter
i ssue first.

But, for a full wunderstanding of this issue, we need to
present briefly the clainmed discrimnatory acts. And, in order to
do that, we nust note quickly that the burden of proof for 8§ 2000e
cases, articulated in MDonnell Douglas Corp. v. Geen, 411 U S
792 (1973), has been recently reaffirmed and clarified in St.
Mary's Honor Center v. Hicks, = US | 113 S C. 2742 (1993).
As is well known, the plaintiff nmust first establish a prim facie
case of discrimnation. |If he does, he has created a presunption
of discrimnation, see Texas Dept. of Community Affairs v. Burdine,
450 U. S. 248, 254 (1981); and the burden shifts to the defendant to
"articulate sone legitimate, nondiscrimnatory reason" for the

chal | enged action, MDonnell Douglas, 411 U S. at 802. I f the
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defendant neets this burden by presenting evidence which, "if
believed by the trier of fact, would support a finding that
unlawful discrimnation was not the cause of the enploynent
action", St. Mary's, US| 113 S. C. at 2747 (enphasis
omtted), then the presunption raised by the plaintiff's prim
facie case essentially disappears, and the plaintiff is left with
the ultimate burden, which has never left him that of proving
that the defendant intentionally discrimnated against him see id.

And, the trier of fact nust still answer that ultimte
question of discrimnation, evenif the defendant's expl anati on has
been rejected. As explained in St. Mary's, that rejection is not,
in and of itself, a finding of intentional discrimnation. "[A]
reason cannot be proved to be a "pretext for discrimnation' unless
it is showm both that the reason was fal se, and that di scrimnation
was the real reason". 1d. at __ , 113 S. C. at 2752 (citation and
enphasis omtted).

The defendant's proffered reason for hiring the 19-year-old
whi te, and not considering Mohamfor his old position with the new
conpany, was that he did not apply for it. Wen asked i f Moham was
not hired because he failed to turn in his application, Mason
testified that Moham was rejected "[s]olely on that basis". I n
addition to finding Mason's testinony "unconvincing", the court
found Moham s testinony "credi ble" and obviously believed that he
had specifically asked for permssion to submt his application
before leaving work on August 23 -- before Mason solicited an

application fromhis friend s son. Certainly this is a finding



that the defendant's proffered reason is false. (This finding is
supported by the testinony of a white co-worker of Mhanls, who
testified that Mason told himin June 1988 that "he was maybe gonna
have an all-white shop, get rid of all these blacks".) The court
went on to make the required finding on the ultimte question

"M. Mham a black man, was discrimnatorily denied an equal
opportunity to seek enploynent with the new conpany”.

Therefore, assum ng that Mason and Leone did discrimnate in
this fashion against Mham on the basis of his race, we nust
determ ne whet her Steego can be held liable for t hat
discrimnation. On this issue, the district court concl uded:

Tonmy Mason and Joe Leone were enpl oyees of Nabors
at the time the discrimnatory acts occurred,

were being paid by Nabors ... and were acting
wthin the purview of their enploynent as
supervi sory personnel of Nabors. ... Their actions

in denying Mham the equal opportunity to seek

enpl oynent with the new conpany [Mansfield] were

clearly within the scope of their enploynent. An

enployer is liable for the discrimnatory acts of

its personnel.
Needl ess to say, we freely review this conclusion of |aw

For the definition of "enployer", 42 US. C 8§ 2000e(b),

Congress includes "any agent of such a person”. Because of such
use of the term"agent", instead of "enpl oyee" or "supervisor", for
exanpl e, the Suprene Court has interpreted this provision to nean
"that Congress wanted courts to look to agency principles for

guidance inthis area". Meritor Sav. Bank, FSB v. Vinson, 477 U.S.

57, 72 (1986). The Court noted that although "common-I|aw
principles [of agency] may not be transferable in all their
particulars to Title VII, Congress' decision to define " enployer'
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to include any "agent' of an enployer ... surely evinces an intent
to place sone |imts on the acts of enployees for which enpl oyers
under Title VII are to be held responsible.” Id. Inits ruling,
the Court cited the Restatenent (Second) of Agency. |Id.

Section 219 of the Restatenent provides that a nmaster is
liable for the acts of his servants "commtted while acting in the
scope of their enploynent"”. A servant's conduct is wthin the
scope of his enploynent if

(a) it is of the kind he is enployed to perform

(b) it occurs substantially wthin the authorized
time and space limts; [and]

(c) it is actuated, at least in part, by a purpose
to serve the nmaster.

Rest at enent (Second) of Agency § 228(1).

Parts (a) and (b) are not at issue; it is uncontested that
Mason and Leone were authorized to hire repair shop enpl oyees for
Nabors and that their acts took place on Nabors' property during
wor ki ng hours. The final elenent, however, cuts against Steego's
liability, and is decisive.

Consistent with the above quoted 8§ 228, Restatement 8§ 235
provi des that conduct is not within the scope of enploynent if it
is not perforned for the purpose of serving the nmaster. The
coment explains that the rule applies

al t hough the servant woul d be authorized to do the
very act done if it were done for the purpose of
serving the master, and al though outwardly the act
appears to be done on the master's account. It is
the state of the servant's mnd which is material .
... Conduct is within the scope of enploynent only
if the servant is actuated to sone extent by an
intent to serve his master.
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Rest at enent (Second) of Agency § 235 cnt. a. (enphasis added).

As stated, we find this agency principle applicable and
control ling. Mason and Leone took applications and interviewed
potential enployees for Mansfield, the purchasing conpany. The
applicants were already enpl oyed by Nabors. Interview ng themfor
positions with a successor conpany m ght have been "actuated ... by
a purpose to serve" the predecessor (Steego/Nabors) if it had
contracted to have a work force in place, or if the sale was nore
likely to take place, or at a higher price, if the work force
remai ned. But, there was no such evidence. |In fact, John Low ey,
a representative of the purchaser, testified that Mansfield was
"buying assets, and it was up to us to nake them productive
[ Steego] didn't care whether we did or not." He further testified
that the ongoing service departnent had no effect on the price
Mansfield was wlling to pay: "[Al]s far as Mansfield was
concerned, ... [Nabors] was closed down. It was nice that there
were a few peopl e hangi ng around, but it didn't help us any, didn't
add anyt hing."

However, Lowey did neet with Nabors' mddl e managenent in
July or August and nmake it known that Mansfield wanted to start
operations as soon as possible after the sale. It is unclear how,
or when, these m ddl e managenent enpl oyees were hired by Mansfi el d.
In any event, Bobby Dillard, Nabors' plant superintendent,
testified that "we all felt that the ones that were called at the

nmeeting at M. Lowey's would be involved with the [ new] conpany".



And, it is uncontested that "[middl e managenent was |largely the
sane for [Steego/Nabors and Mansfield]."

Al t hough he could not recall any discussion about having a
work crewready to start after the sale, Dillard testified that "it
was ki nda understood". And, at sone point after the neeting with
Lowery, Mason and Leone began distributing applications and
conducting interviews. (Leone attended the neeting with Low ey.
Mason did not. Mason testified that his instructions to nake the
applications avail able cane from Leone.) Dillard testified that,
about three days before the August 23 sale, he al so becane invol ved
with getting a crew together. He testified further that no one
with Nabors or Steego consulted him directed him or had any
connection with this effort. Dillard confirmed that his actions
were "just an effort to assist the new owners in starting up".

In asserting that the discrimnatory acts are nonethel ess
attributable to Steego, Mohamrelies upon Sibley Menorial Hosp. v.
Wl son, 488 F.2d 1338 (D.C.Cr. 1973) and a line of simlar cases.
Si bl ey, however, does not involve an agency question. Rather, it
notes that Title VII prohibits an enployer from discrimnating
agai nst "any individual", and holds that, under its plain neaning,
a plaintiff nmay sue one who interferes with his access to
enpl oynent, even if he is not the plaintiff's direct enployer. The
question here, however, is not whether Steego could be |iabl e under
Title VIl if its agents had interfered wth Mhans access to
enpl oynent. Rather, the question is whether Mason and Leone were,

in fact, acting as Steego's agents while hiring repair shop



enpl oyees for the new conpany. W conclude that they were not.
| nstead, they were acting solely for the benefit of Mansfield; and,
therefore, their discrimnatory acts cannot be attributable to
St eego, the selling conpany.?
L1l

Accordingly, that part of the judgnent appeal ed from (equal
opportunity to seek enploynent) is REVERSED, and judgnent is
RENDERED for Steego on that issue; and this matter is REMANDED f or

such further proceedi ngs as nay be necessary.

AFFI RVED in Part, REVERSED and RENDERED in Part, and REMANDED

3 As alternative bases for Steego's liability, Mham seeks
assi stance under theories of equity and of Steego (Nabors) and
Mansfi el d "be[ing] considered brother-sister corporations for acts
of discrimnation occurring during the transition period". Neither
theory has nerit. The forner is, in fact, no nore than a m sgui ded
deep pocket approach; the cases relied on concern successor
liability, while here it is the predecessor that Mham seeks to
hold i able. And, the latter theory is not supported by the
record.
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