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Appeal fromthe United States District Court
for the Western District of Loui siana

(March 24, 1993)

Bef ore DUHE' and BARKSDALE, Circuit Judges and HUNTER!, District
Judge.

EDWN F. HUNTER, JR , District Judge:

On April 20, 1991, Joseph Seal s was stopped pursuant to a
routine traffic violation. A search of the vehicle reveal ed the
presence of cocaine and a firearm This precipitated the
crim nal proceedings below. After trial by jury, defendant was
found guilty on all charges. He now appeals. Finding no
reversible error, we affirm

Fact ual Backqgr ound and Proceedi ngs

On April 20, 1991, Oficer Scott of the Shreveport Police
Departnent was engaged in traffic surveillance on Interstate 20.

Shortly before 1:00 P.M, a vehicle with broken tail lanps and a

1 Seni or Judge of the Western District of Louisiana,
sitting by designation.



worn, tenporary |license tag passed himon the interstate. Since
the vehicle, a '78 Buick Regal, was in violation of the state
traffic code,?2 Oficer Scott signalled for the driver to stop. As
O ficer Scott approached the auto, its operator, Joseph Seals,
clinbed out of the vehicle through the driver's side window. Scott
asked the operator for his driver's license and registration. He
was unabl e to produce either. The policeman next inquired about
the driver's itinerary. Seals responded that he had | eft Houston
at 10:00 P.M the previous evening, and was headi ng for an unknown
destination in Arkansas. Oficer Scott noted that the tenporary
tag was issued that day, subsequent to Seals' alleged departure
f rom Houst on

Scott's suspicions were aroused. He radioed for a back-up
Scott advi sed Seal s that he was not under arrest, but asked whet her
he would consider signing a consent to search form Seal s
responded that he would not sign a witten consent to search, but
after a little prodding, granted verbal consent to search his
vehicle. Sensing that Seals was not overly enthusiastic about the
search, Scott asked again whether Seals really wanted to permt the
search. Apparently Seals did have second thoughts. He responded
that he did not wish for the officer to search the car.

Meanwhi l e, a check was run through the police conputers,
revealing that Seals had been issued a Texas driver's |icense,

whi ch had expired. The check also uncovered that Seals had

2 Loui siana Revised Statutes 32:304, 32:411, and 32:863.1
(1993).



previous convictions for aggravated sexual battery and theft,
despite the driver's assurances that his crimnal history was
limted to traffic citations. As a result of the defendant's
inability to produce a valid driver's license, Seals was placed
under arrest, and advised of his Mranda rights. He was brought to
the police station by the back-up officer.

Approxi mately thirty mnutes after Seals was renoved fromthe
scene, Oficer McCure arrived with her K-9 unit, "Axel". Oficer
Scott had requested a K-9 officer due to the suspicious
circunstances surrounding Seals' vehicle, and his inconsistent
responses to questi oning.

The K-9 unit sniffed the exterior of the car, but did not
alert. However, the dog junped up on the driver's side w ndow,?3
and this was interpreted as an alert onthe interior of the vehicle
by Oficer Mdure. The K-9 unit was then placed into the
passenger conpartnent, where he alerted on the ashtray and an area
between the front seats. Pursuant to this additional alert,
Oficer MClure located and retrieved a glass pipe containing
cocai ne residue.

Once in the passenger conpartnent, the officer noticed that
t he back seat had been nodified, so that a piece of plywood could
be raised allowing access to the trunk area. Oficer MOure
rai sed the plywood permtting her to peer into the trunk, where she

di scovered a | oaded .22 caliber, Marlin rifle. Next, the K-9 unit

3 The driver's side wi ndow remai ned partially open. The
officers rolled up the window as far as possible fromthe
out si de, since the car door would not open.
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was placed in the trunk. He alerted upon a |iquor box. MCure
opened the box, and found a plastic bag containing 14 snaller
pl asti c bags of crack cocai ne.

A grand jury indicted Seals on three charges: (1) possession
of cocaine with intent to distribute, in violation of 21 U S.C. 8§
841(a)(1l); (2) carrying a firearm a Marlin, nodel 60, .22 caliber
rifle, during and in relation to a drug trafficking crine, in
violation of 18 U.S.C. 8 924(c)(1); and (3) possession of a firearm
by a previously convicted felon, 18 U S.C. 8§ 922(9g)(1).

On February 3, 1992, the charges against defendant were
dismssed for violation of the speedy trial act. However, the
identical indictnent was sinply refil ed agai nst the defendant, and
all notions argued under the first indictnent were carried over
into the second.* On March 30 and 31, 1992, the defendant was
tried by jury. However, a mstrial was granted after the jury was
unable to reach a verdict. On April 20, 1992, the defendant was
retried and found guilty on all three charges. He was sentenced to
250 nonths in prison.

On  appeal, the defendant raises several i ssues for
consi derati on: (1) that the search of his vehicle violated his
Fourth Amendnent rights, and consequently, any evidence found
shoul d have been suppressed; (2) that two potential jurors were
perenptorily chall enged by the prosecution on the basis of race in
violation of Batson; (3) that the trial judge should have granted

a mstrial after a witness referred to defendant's prior trial and

4 Including the notion to suppress.
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nmotion to suppress hearing; (4) the trial judge erred in refusing
to issue a proposed jury instruction that in order for afirearmto
be "carried" pursuant to a drug trafficking crinme, the weapon had
to be wthin "easy reach"; and (5) it was necessary for the

prosecution to "point out or identify the defendant in the

courtroom as an indi spensable elenent of its case.

|. THE MOTI ON TO SUPPRESS

On Cctober 21, 1991, the magistrate conducted a hearing on
defendant's notion to suppress the evidence found in the vehicle.
The magi strate heard testinony from Oficer Scott, the arresting
officer, Oficer Fletcher, and O ficer McCure, the K-9 officer
He ruled that Scott had reasonable suspicion to initially stop
defendant, and then upon learning that the defendant had no
driver's license, probable cause existed to arrest the defendant.?®
The magistrate further held that the "sniff" by the K-9 unit was
justified as a search incident to arrest. Mreover, the magistrate
specifically found that the K-9 unit's attenpt to junp into the
vehicl e constituted an alert, which in turn provi ded probabl e cause
that narcotics were within the vehicle. The magi strate concl uded

that under California v. Acevedo, 111 S . C. 1982 (1991), once an

of fi cer obtains probable cause to search a vehicle, then probable
cause exists to search all conpartnents of the vehicle and all
cont ai ners.

Finally, as an i ndependent ground for admtting the evidence,

> These findings are not disputed.
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the magistrate concluded that the evidence would have been
i nevitably discovered pursuant to a valid inventory search of the
vehi cl e. The magistrate's findings were adopted by the trial
judge. We review a district court's findings of fact on a notion
to suppress under the clearly erroneous standard, and will review
the court's ultimate determ nation  of Fourth  Amendnent

reasonabl eness de novo. United States v. Colin, 928 F.2d 676 (5th

Cir. 1991); United States v. Harrison, 918 F.2d 469 (5th Cr.

1990) .

Wil e we revi ew questions of |lawde novo [i]n
reviemmng a trial court's
ruling on a notion to

suppress based on live
testi mony at a
suppression hearing, the
trial court's purely

factual findings nust be

accepted unless clearly

erroneous, or influenced

by an incorrect view of

the law, and the evidence

nmust be vi ewed nost

favorabl[y] to the party

prevailing bel ow.'
United States v. lbarra, 965 F.2d 1354, 1356 (5th Cr.); reversed
on other grounds, 966 F.2d 1447 (5th Cr. 1992) (citations
omtted).

The magi strate stated that the original "sniff" conducted by
the K-9 unit was perm ssi bl e under the search incident to an arrest
exception to the warrant cause. W express certain m sgivings as
to whether the "sniff" could be considered a search incident to an
arrest in light of the fact that the defendant had already been

arrested, handcuffed, and renoved fromthe scene at least thirty



m nutes before the search took place.?® In any event, it is
unnecessary to justify the search as one conducted incident to an

arrest. A dog "sniff" is not a search. United States V.

Her nandez, 976 F. 2d 929 (5th Gr. 1992); United States v. Gonzal ez-

Basulto, 898 F.2d 1011, 1013 (5th G r. 1990); United States v.

Pl ace, 462 U. S. 696 (1983). Furthernore, the officers did not need
reasonabl e suspicion as a prerequisite to the dog sniff. United

States v. Goldstein, 635 F.2d 356 (5th Cr.), cert. denied, 452

U 'S 962 (1981).

W hold that the dog sniff, wunder these

circunstances, is not a “search’ wthin the

meani ng of the Fourth Amendnent and therefore

an individualized reasonable suspicion of

drug-related crimnal activity is not required

when the dog sniff is enployed during a | awf ul

sei zure of the vehicle.
United States v. Moral es-Zanora, 914 F.2d 200 (10th Gr. 1990),
reversed on other grounds after remand, 974 F.2d 149 (10th Cr.
1992) .

In the case sub judice, the dog, "Axel", was |led around the

car, but did not alert on the exterior of the vehicle. | nst ead,

Axel junped up on the driver's side window. The dog's handler,

6 See Belton, where the Suprene Court held that, "when a
pol i ceman has made a | awful custodial arrest of the occupant of
an autonobile, he may, as a contenporaneous incident of that
arrest, search the passenger conpartnent of that autonobile." New
York v. Belton, 453 U S. 454 (1981). In United States v. Vasey,
wher e defendant was arrested and placed in the rear of a squad
car for thirty to forty-five mnutes before the search of the
vehicle, the Ninth Crcuit concluded that the search was not
conduct ed cont enporaneously with arrest. United States v. Vasey,
834 F.2d 782 (9th G r. 1987); But see, United States v. Wite,
871 F.2d 41 (6th Cr.); affirnmed after remand, 892 F.2d 1044 (6th
Cr. 1989).




interpreted this as an alert.” The trial court held that once the
dog alerted that there were drugs present, this gave the officers
probabl e cause to search inside.?

It is well established that warrantl ess searches of autonobiles
are permtted by the Fourth Anmendnent if supported by probable
cause. See United States v. Ross, 456 U S. 798 (1982).

"> Probabl e cause determni nations are not to be

" During the notion to suppress hearing, a discrepancy was
noted between O ficer McClure's oral testinony and her witten
report filled out shortly after the incident. |In Oficer
McCure's witten report, she stated that Axel did not alert on
the exterior of the vehicle, but attenpted to junp inside. At
the hearing, she testified that the dog alerted when he junped up
on the driver's side of the vehicle. The magi strate questioned
her concerning this inconsistency. She responded that when she
wote that the dog did not alert, she neant that he did not alert
on the exterior of the vehicle, but he did alert on the interior
when he junped up on the driver's side window. The magistrate
accepted this explanation and, was in the best position to assess
its credibility. W do not find this determnation clearly
erroneous.

8 The Suprene Court has made a distinction between probable
cause to believe that drugs are in a particular section of the
car, and probabl e cause to believe that drugs are generally
wthin the car. 1In Ross, the Court stated, "probable cause to
believe that a container placed in the trunk of a taxi contains
contraband or evidence does not justify a search of the entire
cab." United States v. Ross, 456 U. S. 798, 824 (1982). \Wereas
on the next page, the Court states, "if probable cause justifies
a search of a lawfully stopped vehicle, it justifies the search
of every part of the vehicle and its contents that may concea

the object of the search.” 1d. Thus, if officers have probabl e
cause to believe that contraband is in only one part of a car,
then they are limted to that area. |If, on the other hand,

of fi cers have probable cause to believe that contraband is

| ocated sonewhere in a car, but they don't know exactly where,
then they can search the entire vehicle. Since it was never
expl ai ned whether the initial alert by the dog enconpassed the
entire area of the car including the trunk, we will consider that
the alert only applied to the passenger conpartnent.
Subsequent |y, when the glass pipe with cocai ne was di scover ed,
the officer had probable cause to search the entire car. (See

di scussion infra.)



made on the basis of factors considered in
isolation, but rather on the totality of the
ci rcunst ances. ' United States v. Reed, 882
F.2d 147, 149 (5th Cr. 1989). "The factors
relevant to probable cause are not technica
ones, but rather factual and practical ones of
everyday life on which reasonabl e and prudent
persons, not legal technicians, act.' |d.
(quoting United States v. Tarango-Hi nojos, 791
F.2d 1174, 1176 (5th Gr. 1986))"
United States v. Kelly, 961 F.2d 524 (5th Gr. 1992),°

Upon entering the passenger conpartnent, Axel alerted on an
area in between the front seats, which revealed a glass pipe with
cocaine residue. Oficer McClure noticed that the rear seat area
had been nodified to allow access to the trunk. The discovery of
cocai ne residue, in conjunction with the defendant's nervousness
and fal se answers, coupled with the nodification of the rear seat,
provided the officers wth probable cause to believe that
addi tional drugs were contained within the vehicle. Since they did
not know exactly where in the car the drugs were |ocated, the
of ficers had probable cause to search the entire vehicle. Ross,

supra; United States v. Reed, 882 F.2d 147, 149 (5th Cr. 1989).

Finally, the officers were justified in opening the liquor box
containing cocaine, due to their probable cause to believe that
drugs were | ocated in the car, which extended to the entire vehicle

and all containers found therein. Ross, supra; California v.

Acevedo, 111 S.Ct. 1982 (1991).

Moreover, the record conclusively reveals that the evidence

 "A warrantless search of an autonobile is permssible
where . . . officers have probable cause to believe the vehicle
contains contraband."” United States v. Bustamante-Saenz, 894
F.2d 114, 117 (5th Gr. 1990), (citation omtted).
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woul d have been discovered pursuant to an authorized inventory
sear ch. An inventory search is valid, provided it is conducted
under an established police departnent inventory policy. United

States v. Walker, 931 F.2d 1066 (5th Cr. 1991).

An i nventory search IS a routine
adm nistrative procedure designed to effect
three distinct purposes: protection of the

owner's property which nay be stored in the
vehicle; protection of the police against
clains of |ost, stolen or vandalized property;
and protection of the police from potenti al
danger. South Dakota v. Oppernman, 428 U. S
364 (1975). Wien the police acquire tenporary
custody of a vehicle, a warrantl ess search of
the vehicle does not offend Fourth Anmendnent
principles so long as the search is nade
pursuant to “standard police procedures' and
for the purpose of "protecting the car and its
contents'. 1d. at 372, 373.
United States v. lLugo, 978 F.2d 631 (10th Cr. 1992).

This circuit and several other <circuits recognize that
evi dence which was originally obtained inproperly should not be
suppressed, provided that it woul d have been | egiti mately uncovered

pursuant to normal police practices. United States v. Naner, 835

F.2d 1084 (5th Cr.), cert. denied, 86 U S. 1006 (1988); United

States v. Brookins, 614 F.2d 1037 (5th Gr. 1980); United States v.

George, 971 F.2d 1113 (4th Gr. 1992); United States v. Horn, 970

F.2d 728 (10th Gr. 1992). This exception is known as the

"I nevitabl e discovery" doctrine. Naner, supra.

The record reveals that prior to the search conducted by
Oficer MCure and the K-9 unit, Oficer Scott had al ready deci ded
to i nmpound the vehicle, and had begun the necessary paperwork. A
copy of the Shreveport Police Departnent's inventory procedure was
placed into evidence at the notion to suppress hearing. The
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inventory procedures require the officer to search an inpounded
vehicle, including the trunk, in order to locate and identify
val uabl e property.?0 W also note that to conply with the
departnent's policy of |ocating valuable property, it is necessary
for the officer to open any containers found inside the vehicle.
We conclude that the rifle and crack cocaine would have been
i nevi tably di scovered during the normal i nventory procedures of the
Shreveport Police Departnent. Defendant's notion to suppress was
properly denied not only as a result of the officers' probable
cause to search the vehicle, but also under the inevitable

di scovery rule.

1. THE BATSON CHALLENGE

During voir-dire, the governnent exercised two of its seven
perenptory chal | enges to renove two bl ack potential jurors fromthe
jury pool. Imediately follow ng jury selection, the defendant, a
bl ack nmale, argued that the prosecution's perenptory chall enges
were racially notivated and deprived hi mof equal protection rights

as articulated in Batson v. Kentucky, 476 U S. 79 (1986).

The prosecution justified its actions on the grounds that the

10 The procedures provide in part:
"F. The nenber shall conduct an inventory of the
i npounded vehicle. In doing so, the officer shall:

1. conpletely inventory the contents of the
vehicle, including the trunk, in order to
determ ne the presence and | ocation of
val uabl e property in the vehicle at the tine
it comes under the control of the

Depart nment . "
Shreveport Police Departnent Procedure Nunber 502.1

11



primary activities of one of the challenged jurors consisted of
readi ng the Bi bl e and watching tel evision; whereas the other juror
worked with the nentally retarded. The Assistant U S. Attorney, a
bl ack mal e hinself, stated that he felt that the challenged jurors'
enphasis on reading the Bible and hel ping the handi capped would
make them nore lenient and synpathetic towards the defendant.
Al t hough, there were other white jurors with simlar religious and
comunity-oriented activities, the prosecutor, when questioned,
felt that those jurors woul d not have been reached in the sel ection
process.

The district judge bluntly asked the prosecutor, "As an
officer of the court, as a representative of all the citizens of
this country and of the governnent, |'m asking you, did you
chal l enge these two because they were bl ack?" The prosecutor
answered, "No, | did not, your Honor". He added, "As a matter of
fact, when the defense counsel raised the issue, | couldn't
remenber which jurors were black." The district judge nade a
specific ruling based upon his past experience with the U S.
Attorney's Ofice, and in particular, his previous contact with
this prosecutor. He stated: "I'mgoing to in view of past history,
and dealingwith the United States Attorney's O fice and in dealing
wth M. Smth, | accept his explanation and find that the strikes
were non-racially notivated."

At trial, proof of a Batson claimis a three-step process.

First, the defendant nust nake a prina facie showng that the

prosecution exercised perenptory challenges on the basis of a
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juror's cogni zabl e raci al background. Second, the burden shifts to
the prosecution to articulate a race-neutral explanation for
renoving the juror in question. Finally, the trial court nust
determ ne whether the defendant has net his burden of proving

pur poseful discrimnation. Hernandez v. New York, 111 S.Ct. 1859,

1866 (1991); Polk v. Dixie Ins. Co., 972 F.2d 83 (5th Gr. 1992);

cert. denied, 113 S.Ct. 982 (1993). The determ nation of the trial

judge i s accorded great deference, and is reviewed under a "clearly

erroneous" standard. Her nandez v. New York, 111 S.Ct. at 1869;

Polk v. Dixie Ins. Co., 972 F.2d 83, 85 (5th Cr. 1992); United

States v. Lance, 853 F.2d 1177 (5th G r. 1988).1

The trial judge had dealt previously with this prosecutor, and

was in the best position to gauge his credibility.? In this

11 The Suprene Court noted,
Deference to trial court findings on the
i ssue of discrimnatory intent nakes
particul ar sense in this context because, as
we noted in Batson, the finding will “largely
turn on evaluation of credibility." 476 U. S.
at 98, n.21. In the typical perenptory
chal l enge inquiry, the decisive question wll
be whet her counsel's race-neutral expl anation
for a perenptory challenge should be

believed. There wll seldom be nuch evi dence
bearing on that issue, and the best evidence
often will be the deneanor of the attorney

who exercises the challenge. As with the
state of mnd of a juror, evaluation of the
prosecutor's state of m nd based on deneanor
and credibility lies "peculiarly within a
trial judge's province.'
Her nandez v. New York, 111 S.C. at 1869. (citations omtted).

2 1n United States v. Lance and United States v. M xon, we
found no Batson violation despite the presence of white jurors
wth simlar disqualifying characteristics as the chall enged
black jurors. United States v. Lance, 853 F.2d 1177 (5th GCr.
1988); United States v. Mxon, 977 F.2d 921 (5th Gr. 1992). The
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regard, not only did the trial judge investigate the prosecutor's
race-neutral explanations, he also stated his personal know edge
and experience concerning the prosecutor's honesty and integrity.
Under these facts, we cannot say that the trial judge was clearly
erroneous in his determnation that there was no viol ation of the
defendant's equal protection rights. Seals' Batson challenge is

rej ected.

I'11. REMAI NI NG | SSUES

A. Reference to Prior Trial

Appel l ant alleges that he was prejudiced at trial when a
governnment wtness briefly and inadvertently referred to the
def endant's previous trial and a prior notion to suppress

heari ng. 13 The allegedly prejudicial references were responses

result was reached in each of these cases as a consequence of
additional factors which were peculiarly suited to the judge's
credibility assessnent.

13 The alleged prejudicial reference surfaced during an
exchange between the prosecutor and Oficer Scott in furtherance
of the governnent's effort to establish the chain of custody of
the seized cocaine. The interplay provided in part,

Q And did there conme a tinme when you retrieved

themfromthe crine |ab?

A Yes, sir, | did. | picked themup at the
crime lab for the notion to suppress hearing
and did bring themto court and then turned
them back into the police property roomafter
t hat heari ng.

Q And did there cone a tinme when you turned
these itens over to the U S. Attorney's
of fice?

14



by Oficer Scott made pursuant to a valid evidentiary function - to
establish the chain of custody of the seized cocaine. O ficer
Scott's responses were nerely an attenpt to account for the

evidence while it remained in his possession. United States V.

Wlson, 922 F.2d 1336 (7th Cr.), cert. denied, 112 S. C. 155

(1991).

Moreover, we enphasize that the trial judge offered to
instruct the jury to disregard the reference. Potentially
prejudi ci al evidence may be cured, or admtted for a narrow y drawn
pur pose, through the i ssuance of appropriate limting instructions.

United States v. Gordon, 780 F.2d 1165, 1174 (5th G r. 1986)

Counsel for the defendant! refused the offer, undoubtedly under the
belief that any further enphasis would only serve to heighten the
jury's awareness of the potentially prejudicial reference. Having
chosen to refuse a jury instruction addressing the inadvertent
utterance, defendant cannot now conpl ain that one shoul d have been
gi ven.

B. | nadequat e Jury Charge

Def endant contends that in order to be convicted of using and

carrying a firearmduring a drug offense in violation of 18 U S. C

A Yes, sir | turned themover to the U S
Attorney's office on the last trial date.

Q Wul d that have been March 307

A. Yes, sir, that is correct.
(enphasi s added)

14 The sane counsel which now effectuates this appeal
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8 924(c), the firearm nust have been within the defendant's

i medi ate reach at the time of the offense. U.S. v. Feliz-Cordero,

859 F.2d 250 (2d G r. 1988). The standard Fifth Crcuit jury
instruction was given. Defendant's additional instruction would
i npose an additional burden on the governnent, not recogni zed by

this Crcuit. See U.S. v. Pineda-Otuno, 952 F.2d 98 (5th Grr.

1992), cert. denied, by Ramrez-Carranza v. U S., 112 S . C. 1990

(1992). Qur decisions uniformy hold that it is not necessary for

t he defendant to actually brandi sh or "use" the firearmat the tine

of arrest, nerely that the firearmis available for "use", or is in
position to provide protection in connection wth a drug

trafficking crine. U.S. v. Cannon, 981 F.2d 785, 790 (5th Cr.

1993); U.S. v. Beverly, 921 F.2d 559, 562-563 (5th Cr. 1991),

cert. denied, by Brown v. United States, 111 S. C. 2869 (1991);

U.S. v. Mlinar-Apodaca, 889 F.2d 1417, 1424 (5th Gr. 1989).

The district court properly instructed the jury.

C. Failure to "Point Qut" Defendant

Def endant argues that as an indispensable elenent of the
governnent's case, it was necessary for a witness to actually
"point out" the defendant in the courtroom The short answer to
this contention is that it has no nerit whatsoever. The case |aw
is that it suffices to establish identity by "inference and

circunstantial evidence." U.S. v. Rovyals, 777 F.2d 1089 (5th Cr

1985); Delegal v. U S., 329 F.2d 494 (5th Gr.), cert. denied, 379

U S 821 (1964).

No one argues that Seals was not the perpetrator of the
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of f enses. H's identity was never questioned during the trial.
Nevertheless, we do note that: 1) Seals was charged as a
previously convicted felon, and stipulated to this fact; 2) many
references were made to Joseph Noel Seals and the "defendant”
i nterchangeably throughout the trial, wthout objection; 3) a
forty-five mnute video tape of the defendant's arrest was shown to
the jury; and 4) defendant's counsel stated, "the defendant, M.
Seals,” when referring to a scene in the video tape. As the tria
judge stated to defense counsel after denying his notion on this
issue - "Nice Try"!

The judgnent of the trial court is AFFI RVED
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