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IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4363
No. 92-4747

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
JOE ALLEN BOUNDS,
Def endant - Appel | ant.

Appeals fromthe United States District Court
for the Western District of Louisiana

(February 18, 1993)

Bef ore REAVLEY, SM TH, and DeMOSS, Circuit Judges.
JERRY EE. SMTH, G rcuit Judge:

l.

Def endant Joe Allen Bounds noved from Texas to Louisiana to
set up an anphet am ne manufacturing busi ness. He taught others how
to "cook" anphetam ne and served as a supplier of chem cals and
gl assware. The defendant, his common-|aw wi f e Deborah Ri chardson,
and four others set up a lab in a double-wide trailer near
Ki ngston, Louisiana, in early 1988. Bounds obtai ned gl assware and
chemcals for use in the operation. A canper trailer normally

parked adjacent to the trailer served as a sleeping place for
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Bounds and Ri chardson. Bounds kept a Wnchester 12-gauge shotgun
and a Smth & Wesson . 357 revolver to protect the drugs.

Because he feared detection, Bounds decided to transfer the
operation to a single-wide trailer near Kitsatchie, about 11.5
mles away. Bounds noved one set-up of equipnent to this trailer
and stored four extras in a rental |ocker near Shreveport. The
authorities established surveillance of each | ocati on and executed
search warrants at the trailers. At the single-w de, they found a
cook in progress and seized nunerous pieces of glassware, chem -
cal s, gas masks, recipes, and weapons. The doubl e-w de cont ai ned
evi dence of prior cooks, including chem cals, scales, thernoneters,
pl astic tubing, rolling papers, amunition for a shotgun, and ot her
incrimnating objects. The authorities found the shotgun and
revolver in the canper trailer; Bounds adnmtted the weapons were
his. In the storage | ocker, the authorities found nuch additi onal

evi dence.

1.

On July 21, 1988, a grand jury indicted Bounds and four others
on a variety of drug and gun charges arising out of their operation
of two related cl andestine anphetam ne | aboratories. The indict-
ment charged Bounds with conspiracy to manufacture anphetam ne and
phenyl acetone in violation of 21 U S.C. 8 846 (count |), manufac-
turing and attenpting to manufacture anphetam ne and phenyl acet one
inviolation of 21 U S.C. 8§ 841(a)(1) (count I1), use of a firearm

during and in relation to a drug trafficking offense in violation
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of 18 U S.C. 8§ 924(c) (count 111), and being a convicted felon in
possession of a firearmin violation of 18 U S. C 8§ 922(g)(1)
(count V). At arraignnment, Bounds entered not guilty pleas to al
four counts.

On the norning of trial, Bounds opted to change his plea to
guilty as to counts | and V in exchange for the governnment's
prom se to dismss the remaining counts at sentencing. Bef ore
sentenci ng, Bounds noved to withdraw his guilty plea, asserting
that he was unaware of the consequences of that plea when he
entered it. The district court denied that notion and sentenced
Bounds to 300 nonths' inprisonnent. On appeal of that ruling to
this court, we ordered that the judgnment of conviction be vacated
and that the matter be remanded to the district court for further

pr oceedi ngs. United States v. Bounds, 943 F.2d 541 (5th Cr.

1991).

Bounds was rearrai gned on counts |, Il, I'll and V and entered
not guilty pleas to each count. After a two-day trial, he noved
for acquittal pursuant to Fed. R Cim P. 29 and for a mstrial.
The district court denied both notions, and the jury | ater returned
a guilty verdict against Bounds as to all four counts. After his
motions for arrest of judgnent, acquittal, and new trial were
simlarly denied, Bounds filed a tinely notice of appeal.

After a sentencing hearing, Bounds was sentenced to 240
nmont hs' i nprisonnent on count |, 240 nonths' inprisonment on count
Il (132 nonths of which was to run consecutively with count | and

the remai nder of which was to run concurrently with count 1), 60
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mont hs' i nprisonment on count |1l (to run consecutively with counts
| and I1), and 60 nonths' inprisonnment on count V (to run concur-
rently with his other sentences). The total sentence anbunts to
432 nonths. The court al so i nposed a three-year termof supervised
rel ease as well as the nandatory $50 per count assessnent.

Bounds appeals his conviction on nunerous grounds under
No. 92-4363. In addition, in No. 92-4747 Bounds appeals the
district court's denial of his notion to correct the trial

transcript.

L1,

We affirmthe district court in No. 92-4747. At trial, the
district court apparently all owed Deborah R chardson's counsel to
sit near her while she testified. Bounds filed a notion to correct
the trial transcript to reflect that Richardson conferred wth
counsel during her testinony. Because of our conclusion infra, we
do not consider the alleged error or omssion in the transcript to
be material. |In deciding Bounds's appeal in No. 92-4363, we wl|
assune that Richardson did confer with counsel during her testi-
mony. Consequently, we see no need to correct the transcript. W
express no opinion as to the propriety of the district court's
actions in a circunstance where the error in the transcript m ght

be materi al .

| V.

We now address the first of nine points of error Bounds raises
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in No. 92-4363. Bounds initially pleaded guilty to two of the four
counts contained in the indictnent; the district court's judgnent
di sm ssed the other two counts pursuant to the plea bargain. W
reversed this judgnment because the district judge failed properly
to apprise Bounds of the period of supervised release he could
receive. In an apparent blunder, the governnent failed to either
rei ndi ct Bounds or nove for reinstatenent of the di sm ssed char ges.

At trial, Bounds noved for a mstrial, alleging that the
district court had no jurisdiction over two of the four counts.
Al t hough Bounds' s counsel admts he knew of the m stake earlier, he
did not raise the issue before trial because he wanted to create a
doubl e jeopardy issue. Bounds's notion nevertheless was tinely.
Fed. R Cim P. 12(b)(2). W express no opinion regarding the
doubl e jeopardy inplications of these circunstances.

Qur research does not reveal a previous case involving this
factual scenario. Bounds relies upon cases that hold that
reindicting the defendant or reinstating di sm ssed charges does not
violate the double jeopardy clause where a plea bargain was

reversed on appeal. E.g., Harrington v. United States, 444 F.2d

1190, 1193 (5th Gr. 1971). These cases do suggest that the
governnent ordinarily should reindict or nove to reinstate the
di sm ssed charges. W wll assunme, wthout deciding, that the

governnment had to nove to reinstate the charges.!?

1 W need not address the government's suggestion that reversal of a

conviction obtained via a plea bargain automatically reinstates charges
di sm ssed pursuant to that plea bargain. W suggest that the governnent could
pl ace a provision to this effect in the plea bargain itself.

5
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Bounds al |l eges that the governnent's error violated his Fifth
Amendnent right to indictnment by a grand jury. Bounds was legally
i ndicted, however, on the dismssed charges and alleges no
prejudice from the governnent's error. Bounds knew that the
governnment intended to try himon all four counts at trial as he
was rearraigned on all counts after we reversed his first convic-
tion. |Indeed, Bounds' counsel admts he knew of the governnent's
error at the tinme of rearraignnent. Bounds identifies noillicit
nmotive for the governnent's failure and can neither identify any
harmto the preparation of his defense nor any unfair surprise he
suffered at trial.

We hold that in the unique circunstances of this case, the
governnent's failure to nove to reinstate the di sm ssed charges was

harm ess error. See United States v. Mechanik, 475 U. S. 66 (1986);

Fed. R Crim P. 52(a). |In Mechanik, the Suprene Court held that
prosecutorial msconduct which violated the defendant's Fifth
Amendnent right to indictnment by grand jury was harnl ess error. W
find the present case an even stronger occasion to apply harm ess
error anal ysis. Here, unlike Mechanik, Bounds can identify no
prejudice resulting fromthe governnent's actions. |In addition

the violation in Mechanik involved m sconduct by the prosecutor
before the grand jury. Here, Bounds does not clai many m sconduct
on the governnent's part. The prosecution did not attenpt to gain
any unfair advantage; it nmade a m stake. W caution the governnent
that a case may well arise where the failure to reinstate di sm ssed

charges does prejudice the defendant. In this case, we find no
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prejudi ce to Bounds and concl ude any error was harnl ess.

V.
Next, Bounds argues for reversal based upon the governnent's
reference to a polygraph examnation. During the exam nation of
Deborah Ri chardson, the foll ow ng exchange took pl ace:

Q Have you ever taken a lie detector test in your |ife?

A.  Yes.

Q At whose request?

A. Joe Bounds.

Q Wat was the result of the test?
A. | passed.

M. Focke: Your Honor.

A. | passed.

M. Focke: |'mgoing to object.

The Court: Don't Answer.
M. Focke: Your Honor, Polygraph Exam nati on.

The Court: Excuse ne, don't. Ladies and gentlenen, |If
y'all wll step out just a second.

The court never rul ed on the objection. The context of the |ine of
gquestioning the governnent was pursuing denonstrates that the
prosecutor was attenpting to elicit testinony fromRi chardson that
Bounds beat her as a "result" of the polygraph exam nation. After
the conference, the governnent elicited precisely that testinony.
Bounds never requested a curative instruction, and none was
ot herw se gi ven.

Bounds essentially argues for a per se rule of reversal at the

7
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mere nmention the use of a polygraph. W previously have rejected

such arule. See United States v. Martino, 648 F.2d 367, 391 (5th

Cr. June 1981), vacated in part on other grounds, 650 F.2d 651

(5th Cr. July 1981) (per curiam, cert. denied, 456 U S. 949

(1982) (any prejudice caused by reference to polygraph cured by
i nstruction). Bounds did not ask for a curative instruction.
Consequently, we review only for plain error. Such an error nust
be so egregious that a m scarriage of justice has occurred. United

States v. Maceo, 947 F.2d 1191, 1198 (5th Cr. 1991). W concl ude

that under the facts and circunstances of the instant case, the
mere reference to a pol ygraph exam nati on does not anount to plain

error.?

VI,

Bounds next clains that the trial court erred by admtting
evidence that his codefendant, Deborah R chardson had pleaded
guilty. This contention has no nerit. Bounds did not object at
trial or request a limting instruction, so we review for plain
error. W do not have to reach the plain error issue, however, as

we find no nmerit in Bounds's claim The governnent questioned

2 W remind the governnent of the well-established rule of inadnissi-
bility of polygraph evidence in this circuit, E. g., United States v. dark
598 F.2d 994, 995 (5th Cir. 1979), cert. denied, 449 U'S. 1128 (1981). GO her
circuits have begun to erode the rule of per se inadmssibility. E.g., United
States v. Piccinonna, 885 F.2d 1529, 1535-36 (11th Cir. 1989) (en banc). The
rule in this circuit cannot change, however, unless the court chooses to do so
en banc. W caution that reference to a pol ygraph bY counsel may warrant
reversal in sone cases where opposing counsel proper Y obj ects and requests a
curative instruction. Cur Mrtino hol ding extends on K to cases where a
W tness makes reference to a polygraph exami nation w thout apparent encourage-
ment of counsel. W nmay view the case differently where counsel has nade the
reference. Because of our holding, we |leave this nore difficult issue for
anot her day.
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Ri chardson only in anticipation of inpeachnent on cross exan na-

tion, which we have previously approved. See United States v.

Valley, 928 F.2d 130, 133 (5th Gr. 1991); United States v.

Marroquin, 885 F.2d 1240, 1246-47 (5th Cr. 1989), cert. denied,

494 U. S. 1079 (1990); United States v. Borchardt, 698 F.2d 697, 701

(5th Gr. 1983).

Mor eover, Richardson's testinony only established that she had
previ ously been convicted of conspiracy to manufacture nethanphet -
am ne. Her testinony nentions nothing about a guilty plea or that
the conviction had to do with the events giving rise to Bounds's
trial. Because the governnent never even nmade reference to

Ri chardson's pleading guilty, we conclude that no error occurred.

VI,

Bounds next objects that the court's instruction to the jury
regarding the definition of the term"firearm inproperly expanded
the indictnment. Four firearns were relevant in the case, but only
two of these were relevant to count V. The court gave the | egal
definition of "firearnt and proceeded to instruct the jury that al
four firearnms introduced as evidence were "firearns" within the
scope of that definition. In referring to count V, the court
stated that the term"firearnt was defined above. Bounds contends
that this confused the jury, as count V involved only tw of the
four guns.

Agai n, because Bounds did not object to the jury instructions

at trial, we review for plain error. See Fed. R Crim P. 30.
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Again, we conclude that no plain error occurred. The court's

instruction refers back to the definition of the termfirearm not

the instruction that all four guns constituted firearns within the

meani ng of that definition. |In addition, the jury had access to
the indictnent at all tinmes during deliberations and could read for

itself what the indictnent charged.

VI,

As his next point of error, Bounds alleges we should reverse
hi s conviction because Deborah Ri chardson's counsel was allowed to
sit and confer with her during her testinony. Apparently, the
district court allowed Richardson's counsel to sit next to her on
the stand while she was testifying. As we indicated above, we w |
assune arquendo, although the record does not so reflect, that
Ri chardson did confer with her counsel during questioning. During
t he exam nation, Ri chardson's counsel did ask Bounds's attorney to
repeat a question and did ask the judge which page of a docunent
Ri chardson shoul d read. Bounds alleges that this violated his
right to confrontation.

Once again, Bounds failed to object at trial, so we reviewfor
plain error. Bounds does not suggest how his ability to cross-
exam ne Richardson was dimnished, nor does he suggest any
testi nony he was unable to elicit as aresult of the alleged error.
In fact, Bounds's brief describes how he successfully inpeached
Ri chardson on cross-exam nati on.

We do not think this case inplicates the confrontation cl ause.

10
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It appears Bounds's right to confrontation was not harned in the
| east. Not only did Bounds have the opportunity to cross-exan ne
Ri chardson, it appears to have been effective. Al t hough we are
troubl ed by the district court's actions and strongly di sapprove of
all owi ng counsel to sit next to a wwtness while she testifies, we
hold that no plain error occurred, as Bounds has not identified any

prejudice fromthe district court's error.

| X.

Bounds next alleges that the jury should have determ ned the
anmount of drugs involved in the crine. He contends the anount of
drugs constitutes an elenent of the crinme, as differing anounts of
drugs subject a defendant to differing penalties. W find no nerit
in this argunent, as we have previously held that the quantity of
drugs does not constitute an elenent of the crinme; rather quantity

is a fact to consider in sentencing. United States v. Royal, 972

F.2d 643, 650 (5th Gr. 1992) (citing United States v. Lokey, 945

F.2d 825 (5th G r. 1991)), petition for cert. filed, 61 U S L W

3403 (Nov. 16, 1992) (No. 92-855). At l|east four other circuits

have rejected this argunent. See United States v. Lam Kwong-Wah,

966 F.2d 682, 685 (D.C. Gir.), cert. denied, 113 S. C. 287 (1992).

X.
Next, Bounds alleges that the district court erred by not
allowwng him to have counsel present during his pre-sentence

interview. Once again, we have previously rejected this argunent,

11



271
272
273
274
275
276

277
278
279
280
281
282
283
284
285
286
287
288
289
290
291
292
293
294
295

reasoning that no right to counsel attaches at a pre-sentence
interview, as the interview is not a critical stage of the

proceedings. United States v. Wods, 907 F. 2d 1540, 1543 (5th Cr

1990), cert. denied, 111 S. C. 792 (1991); United States V.

Ki nsey, 917 F.2d 181 (5th Gr. 1990); Brown v. Butler, 811 F.2d 938

(5th Gr. 1987). Consequently, Bounds's argunent has no nerit.

Xl .

Bounds next <contends that the district court erred in
sentencing him to consecutive terns as to counts | and IIl, as
count | constitutes an indispensable step to count 11. Count |
charges Bounds with conspiracy to manufacture phenyl acetone and
anphetam ne, while count Il charges Bounds w th manufacturing or
attenpting to manufacture phenyl acet one and net hanphet am ne.

Bounds relies upon United States v. Forester, 836 F.2d 856

(5th Gr. 1988), where we held that the defendant could not be
sentenced to consecutive terns for attenpting to manufacture
met hanphet am ne and for possessing a chem cal needed to produce
met hanphet am ne. In Forester, we were careful to point out the
uni que circunstances of the case. W noted that the defendant
produced the chem cal from other chemcals as one step in the
manuf acturi ng process. Possession of the chemcal, then, resulted
only fromattenpts to manufacture the drug. W noted that the case
may well have been different, for exanple, had the defendant
acquired the chemcal fromothers rather than producing it on his

own.

12
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W |limt Forester to its facts and instead follow United

States v. Kleinbreil, 966 F.2d 945, 952 (5th G r. 1992), where we
held that a court may inpose consecutive sentences for a drug
of fense and conspiracy to conmt a drug offense under U S S G
8 BGL. 2(c). Agreeing to manufacture anphetamnes is not an
i ndi spensable step in nmnufacturing them Bounds could have
manuf actured them on his own w thout agreeing with anyone el se.

See United States v. Mley, No. 92-4194 (5th Cr. Dec. 23, 1992)

(unpubl i shed). As a result, we conclude that count | does not

constitute an indispensable step to count 11

X,

Finally, Bounds alleges that the district court erred in
cal cul ating Bounds's sentence by relying upon the theoretical
anount of anphetam ne produci ble rather than upon the anount of
phenyl acet one produci bl e. The district court wused the drug
equi val ency table to conpute Bounds's sentence based upon the
theoretical anobunt of anphetam ne producible with the anount of
chem cals recovered. Bounds contends that using the equival ency
for phenyl acetone woul d produce a | ower offense | evel. The record
does not appear to contain any evidence of how nmuch phenyl acet one
Bounds coul d have produced with the chemcals. As a result, we

cannot nmake a neani ngful harmnl ess error anal ysis.?3

3 The governnent suggests in its brief that the error was harm ess
because 18 kil ograns of anphetamnm ne woul d produce only a two-1|evel difference
from 18 kil ograns of phenylacetone. Leaving aside the fact that a different
of fense | evel may have led the district court to inpose a different sentence,
t he government assumes that an equival ent anmobunt of phenyl acetone coul d have
been produced fromthe chemcals. Gven that the two drugs have different

13
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Bounds argues that where a general verdict makes it unclear
what he was convicted of, and where the two possi ble of fenses may
result in two potentially different offense levels, the district
court nust choose the |ower offense |evel. Bounds relies upon

United States v. Owens, 904 F.2d 411 (8th Cr. 1990), which

i nvol ved a conviction for conspiracy to distribute and attenpt to
manuf act ure "net hanphet am ne/ anphetam ne.” On appeal, the court
determ ned that the general verdict nade it inpossible to determ ne
which drug was involved in the conviction. For sentencing
pur poses, the court decided that the district court nust use the
violation carrying the |ower offense |level or nust use a special
verdict form

The Eighth G rcuit distinguished Onvens in a later case, as the
indictment in Owens charged the defendants with an offense
i nvol vi ng one drug or another drug, while the | ater case concerned

an indictnent involving one drug and another drug. United States

v. Watts, 950 F.2d 508 (8th Cr. 1991), cert. denied, 112 S. Ct.

1276 (1992). Here, Bounds's indictnent says "phenyl acetone and
anphet am ne. " In the jury instructions, however, the district
j udge sonetinmes says "phenyl acetone or anphetamne." Gven the
jury instructions, we conclude that this case |ooks nore |ike
onens: W do not really know which drug (or both) the jury

considered in deciding on conviction. In this circuit, noreover,

nol ecul ar structures, basic chemistry tends to suggest that the resFective
amounts produci ble froma given quantity of precursor chemicals would be
different. Wthout any expert testinony in the record on the issue, we
certainly cannot assune the sane anount of both drugs could be produced.

14
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even where the indictnent says "and," the governnment, to sustain
its burden, need only prove that one or the other drug was

produced. See United States v. McCann, 465 F.2d 147, 162 (5th Cr

1972) . Gven this rule, we will never know upon which of two
drugs, or both, the jury based its conviction, unless the court
uses a special verdict formor the governnent charges the def endant
W th separate counts for each drug.

Because we cannot tell which drug the jury focused upon in
convicting Bounds, we remand for resentencing. On remand, the
district court <could find that the producible anmount of
phenyl acetone yields the sane offense |evel as 18 kilograns of
anphet am ne. If that is the case, or if the equivalency table
yields a higher offense |level for the producible quantity of
phenyl acet one, the court nmay sinply rei npose the origi nal sentence.
| f, however, the equivalency table yields alower offense | evel for
phenyl acetone, the district court nust sentence Bounds using the
| oner offense |evel. W express no opinion as to whether the
district court nust inpose a |lower sentence on remand if the
original sentence were to cone within the range allowed by the

| ower offense | evel.

Xl
We AFFIRM Bounds's conviction on all counts. We VACATE
Bounds's sentence and remand for resentencing in accordance wth

this opinion
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REAVLEY, Circuit Judge, concurring:

Instead of a formal notion by the United States Attorney to
reinstate the second and third counts, the governnent attorney and
defense attorney accepted Judge Walters' statenent that the
reversal of his judgnent put the court and parties back where they
were prior to the plea and dism ssal of the two counts, i.e. back
with the four counts. Bounds was rearraigned on the four counts
and pleaded to each of them Trial proceeded w thout objection.
Counts two and three were reinstated by acceptance of all attorneys
and the court. There was no error. |If the counts were not sonehow
reinstated, | fail to see the harnl essness.

| concur in the judgnent and the opinion except for part [|V.
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