IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4742

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
ROBERT RYLES, JR

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas

(March 25, 1993)

Before KING and EMLIO M GARZA, Circuit Judges, and COBB',
District Judge.

KING Circuit Judge:

Robert Ryl es appeals the district court's denial of his pre-
trial notion to suppress evidence of drug and weapon possessi on.
Ryl es conditionally pled guilty to possession of cocaine with the
intent to distribute, a violation of 18 U S.C. 8§ 841(a)(1), but
reserved his right to appeal the district court's denial of the
nmotion to suppress. Ryles also appeals the district court's
i ncrease of Ryles' offense level pursuant to § 2D1.1(b)(1) of the

United State Sentencing Quidelines. Finding no error, we affirm

" District Judge of the Eastern District of Texas, sitting
by desi gnati on.



both Ryl es' conviction and sentence.

| .

The following facts are essentially undi sputed. On
Septenber 20, 1991, at approximately 1:30 a.m on a rural East
Texas hi ghway, Trooper Barry Washi ngton of the Texas Depart nent
of Public Safety noticed that a brown van changed | anes wi t hout
signaling. Because the driver, Appellant Ryles, had violated a
Texas traffic regul ation, Washi ngton ordered the van, which
carried nunerous passengers, to pull over along side the highway.
After pulling over, Ryles imediately exited the van and
approached Washi ngton, who had al so exited his patrol car and was
approaching the driver's side of the van.

Washi ngt on asked Ryles, the admtted driver of the van, to
produce a driver's license. Ryles responded that he did not have
one, and instead only produced an Illinois identification card.
Washi ngton al so asked Ryl es whether there was liability insurance
on the van, as required by Texas law. Ryles indicated that he
was not the owner of the van and was unaware whether it was
i nsured. Because Washi ngton snell ed al cohol on Ryles' breath,
Ryl es was required to submt to a roadside sobriety test, which
Ryl es passed to Washington's satisfaction. Nevertheless, because
Ryl es was not a licensed driver, Washi ngton asked Ryl es whet her
any of the passengers in the van possessed a driver's |license.
Ryl es responded that he believed that one of the passengers was

i censed. Washington accordi ngly approached the van. Al nost



i medi ately after he reached the driver's door, he snelled burnt
marijuana.? A subsequent warrantless search of the van yiel ded
cocai ne and the weapon that fornmed the basis of Ryles' conviction
and sentence.?
.
A. Ryles' Fourth Anendnent claim
On appeal, it is disputed whether Trooper WAshi ngton

opened the driver's side door or stuck his head inside an open
wi ndow before he snelled the marijuana.* The district court
failed to make a finding regardi ng whet her Washi ngton snell ed the
mar i j uana before he pierced the airspace inside the vehicle.
Ryl es argues that we should renmand the case to the district court
for further fact-finding. The Governnent argues that, even if
Washi ngton pierced the airspace inside the van before he snelled
the burnt marijuana, such an act was not an unconstituti onal
warrantl ess "search” within the neaning of the Fourth Amendnent.

We disagree with the Governnent that WAshington's action
did not constitute a "search" for Fourth Amendnent purposes.

I rrespective of when he snelled the marijuana, Wshi ngton,

2 1t is undisputed on appeal that Washington's snelling the
mar i j uana af forded probabl e cause to engage in a warrantl ess
search of the van. See United States v. Merryman, 630 F.2d 780,
784 (10th Cir. 1980).

3 Ryles argues that the cocai ne and weapon sei zed shoul d be
suppressed as "fruits froma poi sonous tree." See Wng Sung V.
United States, 371 U S. 471 (1963).

4 At the pre-trial suppression hearing, Washington did not
remenber whet her he had placed his head inside the vehicle. A
passenger in the vehicle testified that Washi ngton opened the
van's door and stuck his torso inside the vehicle.

3



W t hout a search warrant, intruded inside a space that, under
nmost circunstances, is protected by a legiti mate expectation of

privacy. See United States v. Pierre, 958 F.2d 1304 (5th Cr

1992) (en banc); cf. United States v. Lovell, 849 F.2d 910, 913

(5th Gr. 1988) (airspace around | uggage transported on conmon
carrier not protected zone of privacy under Fourth Amendnent).
Al t hough there is generally a dimnished privacy interest in an

aut onobi |l e, as opposed to a residence, see, e.qg., Chanbers v.

Mar oney, 399 U. S. 42 (1970), a driver or car owner does not
abandon all expectations of privacy.

Nevert hel ess, |ike any other Fourth Amendnent privacy
interest, the expectation of privacy in the inside airspace of an
autonobile is not absolute. Rather, if Wshington's intrusion
was reasonabl e, his "search" was not a Fourth Amendnent

violation. See Maryland v. Buie, 494 U. S. 325, 331 (1990) ("It

goes wi thout saying that the Fourth Amendnent bars only
unreasonabl e [warrantl|l ess] searches and seizures."). As the
Court noted in Buie, "[o]ur cases show that in determning
reasonabl eness, we have bal anced the intrusion of the
i ndividual's Fourth Amendnent interests against [the] pronotion
of legitimate governnental interests.” |d.

In the particular factual context of the instant case, we do
not believe that Trooper Washi ngton woul d have been unreasonabl e
either in placing his head inside the interior of the van through
an open w ndow or in opening the driver's door and placing his

torso inside, even assum ng he did not snell marijuana before the



intrusion. Qur conclusion is based on the reason behind

Washi ngton's actions. After pulling over a van in the wee hours
of the norning on a relatively deserted Texas hi ghway, Wshi ngton
was i medi ately approached by the driver, who snelled of alcohol
and admtted that he had no driver's |license. Even though Ryl es
was not intoxicated, he still could not lawfully drive the van.

At the Ryles' own suggestion, Washi ngton approached the van to

i nqui re whet her anyone else in the van was |icensed and could
drive the vehicle away. Although he did not say so at the
suppression hearing, we believe that Washi ngton woul d have
considered it necessary to determ ne whet her the passenger who
would ultimately be driving the van was inpaired by al cohol --
since, after all, Ryles had al cohol on his breath. Even assum ng
that he wal ked up to the driver's door and opened it w thout
knocki ng, Washi ngton woul d only have been attenpting to assure
that the van would be driven safely. W can hardly say that this

woul d have been unreasonabl e. Cf. New York v. O ass, 475 U. S

106 (1986) (police officer's intrusion into interior of vehicle
to renpbve papers obstructing VIN nunber not unreasonabl e
warrant| ess search).

Ryl es further argues that WAshington's actions -- again
assumng that he intruded into the interior of the van before
snelling burnt marijuana -- were unreasonabl e because he did not
pursue the "least intrusive" course in inquiring about whether
any of the van's passengers were licensed. |In particular, Ryles

argues that Washi ngton coul d have asked the passengers to step



outside the van. Again, in view of the particular circunstances
facing Washington -- including the fact that it was Ryles hinself
who suggested that WAshi ngton ask the ot her passengers if they
were licensed, cf. Illinois v. Rodriguez, 497 U S. 177 (1990)

(warrantl ess search valid when police reasonably believe they
have consent to search) -- we cannot say that Washi ngton acted
unr easonabl y.

In conclusion, we stress the [imted nature of our hol ding.
We do not intend to suggest that a police officer may in al
circunstances constitutionally intrude into the interior of a
vehicl e sinply because he has tenporarily lawfully detained the
vehi cl e because of a traffic violation. W, therefore, reject
the Governnent's argunent that we should extend the "vehicle

frisk" doctrine to the facts of this case. See M chigan v. Long,

463 U. S. 1032 (1983) (holding that police may engage in
warrantl ess "frisks" of vehicles when they have reasonabl e beli ef
that driver poses danger and that weapon nmay be inside car).

Rat her, we hold only that, in view of the particular
circunstances of this case, Trooper WAshington acted reasonably,
even assumng he did intrude into the interior space of the van
before snelling burnt marijuana. Thus, we see no need to remand

for further fact-finding.

B. Ryles' § 2D1.1(b)(1) claim
Ryl es al so raises a second claim He argues that the trial

court erred by increasing his offense |evel by two, pursuant to



US S G 8§ 2D1. 1(b)(1). That provision of the Guidelines permts
an increase in a defendant's offense level if a firearmwas
possessed during the comm ssion of a drug offense. Ryles argues
that 8 2D1.1(b)(1) was inapplicable in his case because the
shotgun found in the van was di sassenbl ed. The CGovernnent cl ains
that it was only "disassenbled" in that the barrel was renoved
fromthe stock and that it could have been assenbled in thirty
seconds or less. The presentence investigation report, which was
adopted by the district court, specifically found that the gun
coul d have been assenbled in thirty seconds. Ryles did not
object to that finding.

Ryl es cites cases in which courts inplied that "inoperable"
weapons in certain cases would preclude a district court from

inposing a 8 2D1.1(b)(1) increase. See United States v. PaulKk,

917 F.2d 879, 882 (5th GCr. 1990); United States v. Luster, 896

F.2d 1122 (8th Cir. 1990); United States v. Burke, 888 F.2d 862

(D.C. 1989). In those cases, the courts held that there was no
per se bar to inposing a 8§ 2D1.1(b)(1) increase based on

"I noperabl e" weapons so | ong as those weapons "at the tinme of the
of fense did not appear clearly inoperable."” In this regard, the
CQuidelines defines a "firearnt as "any weapon . . . which wll or

is designed to or nmay readily be converted to expel a projectile

by the action of the explosive. . . " US S G § 1Bl1.1

(Application Note 1(e)) (enphasis added). Because Ryl es
di sassenbl ed shotgun coul d have been "readily converted" to an

operable firearm the district court properly inposed a §



2D1.1(b)(1) increase in Ryles' offense |evel.
L1l
For the foregoing reasons, we AFFIRM both Ryl es' conviction

and sent ence.



