UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4502

DEVEY SPENCER GRAY
Peti ti oner- Appel | ant,
vVer sus

BRUCE LYNN, Secretary, Departnent
of Corrections,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Loui siana

(Cct ober 20, 1993)

Before KING and BARKSDALE, Circuit Judges, and DUPLANTIER, ?
District Judge.

BARKSDALE, Circuit Judge:

Dewey Spencer Gray's appeal fromthe denial of habeas relief
turns on whether his counsel's failure to object to a jury
instruction, conceded by the State to be erroneous as to an el enent
of the charged offense (attenpted nurder), constituted i neffective
assi stance of counsel. Concluding that it was, we REVERSE the

deni al of the application.

. District Judge of the Eastern District of Louisiana, sitting
by desi gnati on.



| .

On the evening of January 27, 1979, Sammy Janes and Patricia
Gaston? were in bed at Janes' residence.® The bedroom door opened
directly onto the front porch; and at about 9:00 p.m, soneone
knocked on the door. When Janes went to the door, he saw G ay
there, with a gun in his hand.* Janes testified that, when he
opened the door, Gay "told nme he was going to blow ny brains
out".® According to Janes, he believed that, at that close range,
Gray was capabl e of carrying out the threat. Instead, Gay hit him
on the side of the head with the gun, and entered the bedroom
hol ding the gun pointed at Janes. Gray struck Gaston with the
gun,® and again struck James with the gun on his left forehead,
causi ng a gash which required stitches. Gaston saw G ay hit Janes

then, but did not see a weapon in Gay's hand.

2 Gaston died after the trial, which was held in 1979.

3 Gaston had previously lived with Gay, wth whom Janes had
wor ked.
4 Gaston testified that, about two or three weeks earlier, she

and Gray got into an argunent because she had gone out with soneone
el se. She did not want himto know who she had been out with, so
she lied and told hi mthat she had been with Janes; at his request,
she took himto James' house.

5 Gaston testified that she heard a knock on the door, but did
not hear anyone say anyt hi ng.

6 Janes testified that Gray hit Gaston two or three tines;
Gaston, only once. Gaston saw Gray right after she was struck, but
did not see himstrike her, because she was under the covers. She
testified that it felt |like a hard object hit her; she did not know
what the object was, but stated that it did not feel |ike a hand.



After the two nmen struggled onto the front porch, Gay pointed
the gun and started to shoot, and Janes ran away. Janes testified
that he sawthe flane (nuzzle flash) when Gay fired, and Janes and
Gaston both testified that they heard three shots. (Both testified
that they were not arned.) Janmes was not hit; he went to a
nei ghbor's house and called the police. Gaston testified that she
heard Gray cone back into the house; her clothes, which were on a
chair in the bedroom were not there when the police arrived; they
were |ater discovered in Gay's car

Wil e | aw enforcenent officers were en route to the hospital
with Janes and Gaston, they saw Gray in his vehicle, com ng back
toward Janmes' house. When the deputy sheriff turned the lights on,
Gray increased his speed to avoi d apprehensi on. The deputy pursued
Gray, who sped down the road to a dead end, left his car wwth the
nmotor running and the door open, and ran away through the woods.
Early the next norning, another deputy encountered G ay about five
mles from Janmes' residence; Gay was arrested after Janes
identified him A few days later, alongside the road in the
vicinity of where deputies had passed the car Gray was driving the
night of the incident, a deputy found a |oaded gun, with four
expended cartridges, and a prescription bottle with G ay's nane on
t he | abel .

Gray was indicted in February 1979 for the attenpted nurder of
Janes. Trial was held that Decenber; and, after the jury found
Gay guilty of attenpted first degree nurder, he was sentenced to

30 years inprisonnent.



Gray's conviction was affirnmed on direct appeal. State v.
Gray, 391 So. 2d 1184 (La. 1980).7 Wiile that appeal was pending,
Gay filed a state application for post-conviction relief in July
1980, which apparently was rejected because his conviction was on
appeal. He filed for federal habeas relief in July 1981, asserting
that he had been denied a speedy trial. The district court's
denial of relief was affirnmed by our court in early 1984, and the
Suprene Court denied certiorari that Novenber. Gay v. King, 724
F.2d 1199 (5th Cir.), cert. denied, 469 U S. 980 (1984).

I n Decenber 1985, Gay filed another state application for
post-conviction relief, which was dismssed in OCctober 1986,
apparently because Gray had failed to use the printed application
form In January 1987, Gay filed another state application
asserting the sane clains as in his 1985 application. The record
does not reflect any ruling on that application.

Gay filed the instant habeas application in late 1987,
presenting nunmerous issues. The magistrate judge found that the
delay in ruling on Gay's 1987 state application, and the State's
failure to offer any explanation for the delay, justified excusing
t he exhaustion of renmedies requirenment.® In May 1989, the district
court adopted the magi strate judge's reconmendati on, and di sm ssed
Gray's clains on the nerits. On appeal, our court affirnmed the

di sm ssal of nost of the clains, but vacated that portion of the

! The only issue raised was denial of the right to a speedy
trial.
8 The State does not clai mabuse of the wit.
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judgnment dismissing <clains that Gay received ineffective
assi stance of counsel and that the trial transcript had been
altered, and remanded for further proceedings on those clains.
Gray v. Phel ps, No. 89-4435 (5th Gr. Cct. 17, 1990) (unpublished).

On remand, counsel was appointed to represent G ay. The
magi strate judge conducted an evidentiary hearing and again
recommended that relief be denied. Over Gray's objections, the
district court adopted the recomendation and dism ssed the
petition. Gay appealed, and our court granted a certificate of
pr obabl e cause.

1.

"To obtain review of a state court judgnent under [28 U.S. C.]
§ 2254, a prisoner nust assert a violation of a federal
constitutional right". Lowery v. Collins, 988 F.2d 1364, 1367 (5th
Cr. 1993). Gray asserts a violation of the right to effective
assi stance of counsel, contending that he was prejudiced by trial
counsel's failure to object to an erroneous jury instruction.® The
Si xth Amendnent, applicable to the States through the due process
cl ause of the Fourteenth Anmendnent, guarantees crim nal defendants

t he reasonably effective assistance of counsel.!® E.g., Johnson v.

o Gray al so contends that trial counsel was also ineffective in
failing to properly investigate the case and call certain w tnesses
at trial, and that the trial transcript was altered. Because we
conclude that Gray is entitled to relief on the jury instruction
i ssue, we need not address the other two.

10 The Si xth Amendnent provides: "In all crimnal prosecutions,
the accused shall ... have the assistance of counsel for his
def ence". U S. Const. anend. VI.
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Bl ackburn, 778 F.2d 1044, 1049 (5th Cr. 1985); Ricalday v.
Procunier, 736 F.2d 203, 207 & n.4 (5th GCr. 1984).

In Strickland v. Washington, 466 U. S. 668 (1984), the Suprene
Court established the nowwel | -known, two-part test for ineffective
assi stance of counsel:

First, the [crimnal] defendant nust show that
counsel 's performance was deficient. This requires
showi ng that counsel nmde errors so serious that
counsel was not functioning as the "counsel™
guaranteed the defendant by the Sixth Anmendnent.
Second, the defendant nmust show that the deficient
performance prejudi ced the defense. This requires
show ng that counsel's errors were so serious as to
deprive the defendant of a fair trial, a trial
whose result is reliable.
ld. at 687. Cenerally, both conponents of this inquiry are m xed
questions of |aw and fact; accordingly, we generally "must nake an
i ndependent determ nation of whether counsel's representation
passed constitutional nuster". Ricalday, 736 F.2d at 206.
A

"I'n order to satisfy the first prong of the [ Strickland] test,
the petitioner nust show that counsel's acts "fell beneath an
objective standard of reasonable professional assistance.'"
Johnson v. Blackburn, 778 F.2d at 1049 (quoting Stokes .
Procunier, 744 F.2d 475, 483 (5th Gr. 1984)). W "give great
deference to counsel's assistance, strongly presum ng that counsel
has exercised reasonabl e professional judgnent". Ri cal day, 736
F.2d at 206.

It was settled long before Gay's trial in 1979 that, under
Loui siana law, the elenents of attenpted nurder are (1) specific
intent to kill a human being, and (2) an overt act in furtherance
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thereof. State v. Butler, 322 So.2d 189, 192 (La. 1975) (citing
State v. Roberts, 213 La. 559, 35 So. 2d 216, 217 (1948)). State
v. Butler held that the specific intent to inflict great bodily
harmis not an alternative to the intent to kill elenent. 1d. at
191-93. 11 This notwithstanding, the jury was erroneously
instructed, w thout objection by Gay's counsel, that Gray coul d be
found guilty of attenpted nurder if he had either the intent to
kill or the intent to inflict great bodily harm

[I]n order to convict of attenpted first degree

murder, you must find that the defendant attenpted

to kill Sammy Janes. And that the defendant had

the specific intent to kill or inflict great bodily

har m
The jury also was instructed on the | esser offenses of attenpted

second degree nurder, attenpted nmanslaughter, and aggravated

battery. None of those |esser offenses, as defined in the trial

1 In so doing, the Louisiana Suprene Court st ated:

Murder requires a specific intent to kill or
toinflict great bodily harm Such an intent wll
be inplied fromthe use of a deadly weapon--as by
st abbing or shooting the victim A nore difficult
burden of proof is inposed for a conviction of
attenpted murder which requires a specific intent

to kill.... It is conceivable ... that a deadly
weapon may be used with a specific intent to nmaim
or seriously injure, rather than to kill. 1n such

a situation the defendant would be guilty of nurder
if the victim died, but would not be guilty of
attenpted nurder if the shot or blow did not kil
the wvictim By the nature of the attenpt
definition a specific intent to commt the crine,
which may be nore demanding than the intent
required for the conpleted offense, is an essenti al
el ement of that offense.

State v. Butler, 322 So.2d at 192 (internal quotation marks and
citation omtted).



court's instructions, included as an elenment the intent to inflict
great bodily harm Imrediately thereafter, the jury was i nstructed

agai n that

[a] n essential elenent of the offense of attenpted
first degree nmurder is specific crimnal intent to
kill or inflict great bodily harm

And once again, Gay's counsel did not object.

As noted, several years before Gay's trial, the Louisiana
Suprene Court held in State v. Butler not only that specific intent
to kill is an essential elenent of the crine of attenpted nurder,
but al so, that an instruction permtting a jury to find an accused
guilty of attenpted nurder if it finds the accused "guilty of
either a specificintent to kill or of a specific intent toinflict
great bodily harni is reversible error. 322 So. 2d at 191, 192-93.
Therefore, the failure by G ay's counsel to object to the erroneous
i nstruction "cannot be considered to be within the "w de range of
prof essionally conpetent assistance'". Ricalday, 736 F.2d at 207
(quoting Strickland, 466 U S. at 690).

I ndeed, in light of Louisiana jurisprudence, the State does

not contest Gay's assertion that the failure to object falls



out si de the range of professional conpetence.!? Instead, it asserts
that Gray was not prejudiced by the om ssion.
B

"An error by counsel, even if professionally unreasonable
does not warrant setting aside the judgnent of a crimnal
proceeding if the error did not prejudice the defense". R cal day,
736 F.2d at 208. In order to denonstrate prejudice under this
second prong of the Strickland inquiry, Gay nust denonstrate "t hat
there is a reasonable probability that, but for counsel's
unpr of essional errors, the result of the proceedi ng woul d have been
different. A reasonable probability is a probability sufficient to
underm ne confidence in the outcone". Strickland, 466 U. S. at 694
(enphasi s added).

Appl ying the prejudice standard to Gray's claim we focus on
whet her there is a reasonable probability that the jury woul d have

had a reasonabl e doubt respecting Gay's guilt if the phrase "or
inflict great bodily harnmt had not been included in the charge.

See Ricalday, 736 F.2d at 208. 1In other words, "[t]he question is

whet her, from all the evidence, the jury could have had a
reasonabl e doubt concerning [Gay's] intent to kill, and coul d have
12 The State does not claim waiver, pursuant to the

cont enpor aneous objection rule; nor does it assert that, for
strategic reasons, Gay's counsel intentionally did not object.
(Li ke Gaston, Gray's trial counsel is dead. There is nothing in
the record as to why he did not object.) Instead, it stated at
oral argunent that, had this error been raised on direct appeal,
the conviction would have been reversed. See text infra for a
di scussi on of Louisiana authority which arguably holds inplicitly
that an ineffective assistance of counsel claim of the type in
i ssue here is not subject to this formof waiver claim
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convicted himof intent to cause [great] bodily [harm". Ri cal day,
736 F.2d at 208.

As stated, the evidence was that Gray appeared at Janes' door
with gun in hand and told Janmes that he was going to "blow [ his]
brains out". But, instead of imediately firing the gun in order
to carry out that threat, Gay struck Janmes on the head with it.
That first blow caused only a bruise. Later, Gray again struck
Janes in the forehead with the gun, causing a gash that required
about six stitches. After the nen struggled onto the porch, G ay
pointed the gun at Janes and, at close range, fired three shots.
Al t hough Janes responded affirmatively when asked if he saw "the
flame comng out of the gun ... in [his] direction", none of the
shots struck him

The jury plausibly could have interpreted this evidence in at
| east two ways: (1) Gay intended to kill Janmes by shooting him
with the gun, but did not succeed; or (2) Gay intended to inflict
great bodily harm on Janes by striking himand shooting himwth
the gun. Considering the circunstances, including the fact that
Gray did not take advant age of several gol den opportunities to kill
Janmes if he had intended to do so, we think there is at least a
reasonabl e probability that the jury could have had a reasonabl e
doubt about Gay's intent to kill, and that it convicted him
i nstead on the basis of the erroneous instruction, because it found
that he had the intent to inflict great bodily harm

The State acknow edges that the Louisiana courts have found

prejudi ce based on simlar om ssions by counsel. See State v.
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Rubi n, 559 So. 2d 550 (La. App. 2d Cr. 1990); State v. Carter, 559
So. 2d 539 (La. App. 2d Gr. 1990); State v. Ball, 554 So. 2d 114
(La. App. 2d Gr. 1989). It attenpts to distinguish those cases on
the ground that, in addition to the erroneous instruction, either
the prosecutor, defense counsel, or both, argued to the jury that
t he defendants coul d be convicted of attenpted nurder if they acted
wththeintent toinflict great bodily harm The State points out
that, in this case, neither the prosecutor nor defense counsel
enphasi zed the erroneous instructions, and both argued to the jury

that, in order for Gay to be convicted of attenpted first degree

nurder, the State had to prove intent to kill.?®

13 In his opening statenent, the prosecutor told the jury:
Before proceeding, | want to read again to you the
definition of attenpted nurder. It is very

i nportant that you understand the law.  Attenpted
murder is really found in two sections of our Code,
in the murder Article and in the attenpt Article.
Murder is defined in Section 30 of our Crimnal
Code as the killing of a human being when the
of fender has the specific intent to kill or to
commt great bodily harm That woul d be a nurder.
Specifically intending to kill and then killing
soneone. This is not a nurder charge, it's an
attenpted nurder charge, so we have to |ook at
anot her section of the Code, Section 27, which
defines attenpt. Any person who has the specific
intent to commt a crime and does an act for the

pur pose of and t endi ng directly t owar d
acconplishing his object is guilty of an attenpt to
commt the crine. Conbining these, the State

contends that the defendant, Dewey Spencer G ay,
had the specific intent to kill Sammy Janes and did
an act directly toward acconplishing that object.
The State will show you that the defendant pointed

a gun at Sammy Janes -- it was |oaded -- and fired
at himthree tines. That will constitute attenpted
mur der .

During closing argunent, the prosecutor stated:
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G ay

Has the State of Louisiana proven the el enents of
attenpted first degree nurder? As you will recall,
first degree nmurder requires a specific intent to

kill. Has the State shown first of all that the
def endant Dewey Spencer Gray had a specific intent
to kill.... So, did the State prove specific
i ntent. Well, of course. How? By the

circunstances. The defendant cones up uninvited to
a man's house, cones in, says |'m going to blow
your head off, points a gun at him pistol whips
him nmakes the man flee his own hone and shoots at
hi m | think that's pretty good evidence he had
the specific intent to kill the man. \Wat better
wor ds can be used to describe I'"'mgoing to kill you
than I'"'m going to blow your head off.... The
second part of the State's proof is did we show
that the man having the specific intent did an act
directly in furtherance of his objective, that is

to kill. Well of course he did. Wen you point a
| oaded dangerous weapon at soneone after you' ve
beat them with it, point it -- and after you' ve
told them you're going to kill them -- when you

point it at him and shoot it three tines, it's a
pretty good idea that you're doing sonething in
furtherance of killing the man. So the State has
proven, it's submtted, beyond a reasonabl e doubt
t hat Dewey Spencer Gray had the specific intent to
kill and did an act in furtherance of it, that is
shooting a | oaded weapon at the victimSamy Janes.

s trial counsel argued:

You heard Sammy Janes tell you and ne that he and
this defendant were no further apart than that
chair and [the prosecutor] here. He had a pisto

that he shot three tines. Did he really want to
kill hinf He could have done it. That was not a
bonafi de honest to goodness attenpt. He did beat
up on him and that's what he intended to do and
that's aggravated battery. It's not responsive to
a charge of attenpted nurder.... He didn't attenpt
-- he didn't have any intention of killing him He
had too much opportunity to do so if he'd wanted
to. He cane there because this scene was set up by
this girl with whom both of them had been taking
their pleasures and she freely admtted it and she
hel ped set the stage. And that was sinply and

solely his whole intent. H's whole intent was to
beat up on him and try to get him out of this
triangle.... He did not really attenpt to kill
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Consi dering the evidence and the instructions as a whole, we
cannot concl ude that the prejudice resulting fromcounsel's failure
to object to the erroneous instruction was cured sinply by counsel
stating the law correctly to the jury. Twi ce, the jury was
instructed that it had a duty to follow the court's instructions
regarding the lawto be applied. Prior to opening statenents, the
trial judge instructed the jurors:

| will instruct you to what the law that is
applicable to this case is. Then you will retire
to consider your verdict. As jurors you are the
judges of the facts.... As | indicated earlier,

will later instruct you as to what the lawis. And
it wll be your duty to accept the instructions of

the law as given and then apply the[n] to the facts
that you find.

Sammy Janes because he could easily have done so.
He sinply wanted to beat up on himand get hi m out
of the triangle. That is not attenpted nurder...

During his final closing argunent, the prosecutor agai n argued
that Gray intended to kill Janes:

The charge was attenpted mnurder. What is the
di fference between attenpted nurder and aggravated
battery -- well, battery -- although it wasn't read
to you -- the definition of battery is when you
just intend to touch soneone with a dangerous
weapon. That's not what this was. It all cones

back to what is intent. Wat intent was shown? |If
the man wanted to commt a battery, would he have

fired at the man, trying to kill him Wul d he
have said, I'mgoing to bl ow your brains out -- of
course not. The nere fact that [defense counsel]

mentions that the shooting only took place after
the man cane in and after Samy Janes started
running doesn't meke it any less an attenpted
murder. There were shots fired fromthat gun. The
shots were preceded with the words, |I'm going to
bl ow your head off. The gun was pointed to the
defendant. Sure the man waited around and pisto

whi pped a few people. Does that make it any |ess
of an attenpted nurder -- certainly not.
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And, during the charge, which was given after closing argunents and
just before the jury retired to deliberate, the court instructed
the jury:
[I]t is my duty to instruct you on the |aw that
applies to your deliberations. It is your duty to
followthese instructions in reaching your verdict.
Al t hough you are the sole judges of the | aw and t he
facts on the question of guilt[] or innocence, you
have a duty to accept and apply the |law that the
Court gives you.... Statenents and argunents nade
by the attorneys are not evidence and are not to be
considered as such. In the opening statenent, the
attorneys are permtted to famliarize you wth
facts they expect to prove. In closing argunents,
the attorneys are permtted to present for your
consideration their contentions regarding what the
evidence has shown or not shown and what
concl usions they think may or should be drawn from
the evidence. The opening statenents and cl osing
argunents are not to be considered as evidence.

It is nore than well-settled that "juries are presuned to
followtheir instructions". Zafirov. United States, = U S |
113 S. &. 933, 939 (1993) (quotation marks and citation omtted).
Here, we can find no valid basis for disregarding that established
presunpti on. Accordi ngly, we cannot conclude that the jurors
ignored the court's erroneous instructions and chose, instead, to
apply the law as stated correctly by counsel. Under the court's
instructions, the jury could have convicted Gay for attenpted
first degree nurder on the basis of a finding that he had the
intent to inflict great bodily harm even if it had a reasonable
doubt that he had the specific intent to kill James. Therefore,
Gray has denonstrated prejudice "sufficient to underm ne confi dence

in the outcone” of his trial. No nore is required.



L1,

For the foregoi ng reasons, the decision of the district court
denyi ng Gray's habeas application is REVERSED, and this matter is
remanded with instructions that the district court grant the wit
unl ess the State of Louisiana commences a newtrial within 120 days
follow ng the issuance of this court's nandate.

REVERSED and REMANDED



