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Summary Cal endar

United States of Anerica,
Pl ai ntiff-Appellee,

ver sus

Ronal d Peters and Thomas Pul | en,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Western District of Loui siana

(Novenber 11, 1992)
Before H Gd NBOTHAM SM TH, and DeMOSS, Circuit Judges.
H G3 NBOTHAM Circuit Judge:

Ronal d Peters and Thonmas Pul | en appeal their sentences after
each pleaded guilty to one charge of conspiringtoillegally export
helicopters in violation of the Arms Export Control Act, 18 U S. C
8§ 371; 22 U S.C. 8§ 2778. Both defendants chall enge the district
court's interpretation and applicationof U S S. G § 2M. 2, and the
addition of offense points for nmanagerial involvenent under
8§ 3B1.1(c). Pul l en conplains of the refusal to depart downward
fromthe guideline sentence range in his case. W affirm

In January 1990, a confidential informant contacted the U. S.
Cust ons Service regardi ng a suspicious sale of helicopters. Peters

had solicited the i nformant to purchase seven Agusta Bell Mdel 204



helicopters from a California company.

Hel i copters which are specifically designed, nodified, or
equi pped for mlitary purposes are included on the United States
Munitions List, 22 CF. R § 121.1, Category Vill(a), and nmay not be
exported wi thout a license. 22 U S.C § 2778. The Model 204
hel i copter is equi pped with "hard points" to which weapons systens
may be attached, allow ng easy adaptation to mlitary purposes.!?
There is no dispute that export of the Mddel 204 without a |license
i's prohibited.

Peters and Pullen told the informant that the helicopters were
to be purchased and taken to Canada, where they would be resold to
an unnaned foreign country unfriendly to the United States.
Def endants never attenpted to obtain an export |icense. Peters
represented to the informant that he was the broker anong the
parties involved, and Pullen purported to be the foreign buyer's
representative. Trying to obtain financing for the helicopter
purchase, they convened a nunber of neetings and telephone
conversations which included the informant between January and
June, 1990. At |east one person other than the defendants and the
informant attended one of the neetings. Due to financial
difficulties the conspiracy termnated in the summer of 1990.

When Peters was notified that he was the target of a federal
i nvestigation, he imedi ately began to cooperate. The governnent

credited his substantial cooperation for disclosing Pullen's

The helicopters involved here were once owned by the Dutch
mlitary.



identity and convincing Pullen to plead guilty. As a result the
governnment noved for a downward departure from the Sentencing
Qui delines for Peters under 8 5K1.1. Pullen, on the other hand,
told a probation officer that he believed he had done not hi ng w ong
since the conspiracy had not achieved its objective. He al so
expressed bitterness toward the informant.

Bot h defendants pleaded guilty to a conspiracy charge. The
Pre-Sentencing Report for both defendants established a final
of fense | evel of nineteen. The base offense |evel for conspiring
to violate the nunitions export |aws was assessed at twenty-two.
This level was reduced by three for failure to conplete the
substantive offense, 8§ 2X1.1(b)(2), and two for acceptance of
responsibility. 8§ 3El.1(a). Two points were added to each
defendant for playing a rmanageri al role in the offense.
8§ 3Bl1.1(c). Since both Peters and Pullen had a crimnal history
category |, the resulting sentence range for both was thirty to
thirty-seven nonths, plus two to three years supervi sed rel ease and
fines.

The district court accepted the governnent's 8§ 5K1.1 notion
regarding Peters and departed downward from the guidelines by
sentencing himto twel ve nonths confinenent plus thirty-six nonths
supervi sed release and the guideline mninmm fine. The court
rejected Pullen's suggestion that past mlitary service and
comendations justified a downward departure for him Pullen was

sentenced to the guideline mninmum confinenment of thirty nonths,



plus thirty-six nmonths supervi sed rel ease and t he gui del i ne m ni mum
fine.

Both Peters and Pullen challenge the base offense |evel
applied intheir sentencing. They contend that under the Cuideline
provisions in force in the spring of 1990, the proper base of fense
| evel should be fourteen, not twenty-two. At that tinme the
appl i cabl e section provided for a base offense | evel of "(1) 22, if
sophi sticated weaponry was involved; or (2) 14." 8§ 2Ms.2. The
court found that the Mdel 204 helicopters were sophisticated
weaponry. The defendants dispute the factual and |egal bases of
this finding.

The term sophisticated weaponry was not defined in the
Gui delines, but its neaning was addressed by this court in United

States v. Nissen, 928 F.2d 690 (5th Gr. 1991). W held that the

1990 anendnent to 8 2Mb. 2 may be considered in determ ni ng whet her
itenms should be considered sophisticated weaponry under the pre-
anendnent provision. |d. at 695. That anendnent provided that the
base of fense | evel should be twenty-two, or fourteen if the offense
i nvol ved only ten or fewer non-fully-automatic small arnms. § 2Mb. 2
(as anended Nov. 1, 1990). In light of that clarification of
8§ 2Mb. 2' s i ntended neani ng, we decided that "the | ower base of fense
| evel [of pre-1990 8 2Mb. 2] is reserved for truly m nor exports of
mlitary equipnment."” Ni ssen, 928 F.2d at 695.
The district court's factual determ nation that seven Mde

204 helicopters are sophisticated weaponry is reviewed for clear

error. See id. Peters and Pullen argue that these helicopters



wer e not sophi sticated weaponry because they were civilian aircraft
only potentially wusable for mlitary purposes. Unl i ke nost
civilian aircraft, these helicopters were nmade with reinforced
structures permtting the attachnent of mlitary hardware. The
United States Miunitions List controls aircraft "specifically
desi gned, nodified, or equipped for mlitary purposes.” 22 CF. R
§ 121.1, Category Vill(a). The Mddel 204 fits that description
We are not persuaded that the district court's finding was clearly
erroneous.

In making its determnation, the district court referred to
the clarification of 8 2Mb.2 by the 1990 anendnent. Peters and
Pull en argue that using the anmendnent to interpret the earlier
provision anmounted to an ex post facto application of the
anendnent. The Suprene Court has held that a crimnal law is ex
post facto if it is retrospective and di sadvant ages an of f ender by

altering matters of substance. Mller v. Florida, 482 U S. 423,

430, 107 S. O . 2446, 2451 (1987). Def endants rely on United
States v. Suarez, 911 F.2d 1016 (5th Gr. 1990), which held that an

amendnent to 8 1B1.3 could not be retroactively applied because it
substantially changed that provision. |d. at 1022. Two inportant
di stinctions exist between this case and Suarez. First, the
question in Suarez was under which set of terns--pre-anendnent or
post - anmendnent - -t he defendant could be sentenced. Here, the
district court sentenced both defendants under the terns of pre-

amendnent 8 2Mb.2 by determ ning whether or not sophisticated



weaponry was involved.? Reference to the anmendnent was only nade
in order to clarify the neaning of the pre-anmendnent section

More inportantly, we have already hel d that the 1990 anendnent
to 8 2Mb. 2 did not effect a substantive change to the provision.

We view this anmendnent as nmaki ng no substantive changes

to either the guideline itself or to its commentary.

Since it was intended only to clarify this guideline's

application, we nmay consi der the anended | anguage, even

though it was not effective at the tine of sentencing for

the of fense in question.

Ni ssen, 928 at 694-95. The district court perm ssibly foll owed t he
|l ead of this court in |ooking to the non-substantive anmendnent to
interpret the governing provision. No unconstitutional ex post
facto application of a substantive change increasing the
def endants' sentence occurred.

Def endants also conplain of the offense |evel increase for
acting as "an organi zer, |eader, nanager, or supervisor" in the
of f ense. 8§ 3Bl.1(c). Anmong the considerations suggested by
8§ 3Bl.1(c)'s commentary are planning, organizing, recruitnment of
acconplices, and the scope of the illegal activity. 8§ 3B1.1,
comment. (n.3). Peters and Pullen argue that their schene was a
two-man conspiracy wth neither one exercising a |eadership or
managerial role over the other. The pre-sentencing report

i ndicates that their schene was nore far-reaching and conplicated

than their characterization adnmts.?3 Def endants recruited the

2Had t he defendants been inproperly "sentenced under" post-
amendnent 8 2Mb. 2, no question of sophisticated weaponry woul d
have arisen. The anendnent did away with this el enent.

3The district court may rely upon information in the PSR
whi ch has sone mnimumindiciumof reliability. United States v.
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informant's invol venent and net with an undercover Custons agent.
At | east one other person attended a neeting as well. Peters
represented hinself as a broker in the transaction. Pul | en
identified hinself as the representative of an unnaned foreign
buyer. Def endants have failed to show that the district court
clearly erred in finding that they were organi zers of this crim nal
activity within the neaning of 8§ 3Bl1.1(c).

Finally, Pullen conplains of the district court's failure to
grant a downward departure for his sentence. A claim that the
court inproperly failed to reduce a sentence wll succeed only if

the court's failure to depart violated the law. United States v.

Mtchell, 964 F.2d 454, 462 (5th Cr. 1992). The district court
departed for Peters after a 8 5K1.1 notion and sentenced himto
twel ve nont hs. Pul | en argues that he should have been given a
simlar sentence because (1) his sentence should be conparable to
Peters' sentence; (2) the governnent nmade the oral equivalent of a
§ 5K1.1 notion at sentencing; and (3) his mlitary service and
comendati ons warranted a downward departure. We disagree with
each of these contentions.

The fact that another party received a |l esser sentence for the
sane of fense does not nmake a sentence wthin the guideline range

inproper. See United States v. Puma, 937 F.2d 151, 156 (5th Cr

1991), cert. denied, 112 S. . 1165 (1992). The district court

was justified in giving Peters and Pullen different sentences

Vela, 927 F.2d 197, 201 (5th Cr.), cert. denied, 112 S. C. 214
(1991).

7



because the governnent acknow edged that Peters' cooperation was
substantial. Courts give substantial weight to the governnent's
eval uation of a defendant's assistance. 8§ 5K1.1, comment. (n.3).
Peters pronptly and conpletely disclosed his involvenent to
i nvestigators, and convinced Pullen to plead guilty. Pullen has
failed to point to simlar assistance to the governnent.

We do not agree that the prosecutor's statenent at sentencing
anounted to an oral 8 5K1.1 notion. He said:

[ Bl ased on his cooperation with the governnent and the

fact of our mstake in representation to himprior to

[ sentenci ng regardi ng the correct gui deline cal cul ation],

as well as his distinguished mlitary career, and the

fact that he has no prior crimnal record, we would ask

that that wll mtigate in terns of sentence
The statenent does not establish that Pullen had provided
"substantial assistance" as 8 5Kl1.1 requires. Rat her than
requesting a downward departure from the guideline range, it
apparently does no nore than suggest |eniency within that range.
W find no violation of law in the district court's failure to
depart on this basis.

W are not persuaded that Pullen's mlitary service and
receipt of two purple hearts and a distinguished flying cross
conpel a departure from the sentencing guidelines. The primry

focus of the sentencing guidelines is onthe crine conmtted rather

than on the individual offender. See United States v. Reves-Rui z,

868 F.2d 698, 700 (5th Cr. 1989), overruled on other grounds by

United States v. Bachinsky, 934 F.2d 1349 (5th Cr. 1991) (per

curiam) (en banc). The Cuidelines discourage departing on the
basis of a variety of individual characteristics including previous

8



enpl oynent record and community ties. 88§ b5H1.5, G5H1.6. An
individual's service to the community does not justify a departure

fromthe Quidelines. United States v. OBrien, 950 F.2d 969, 971

(5th Gr. 1991), cert. denied, 61 US LW 3233 (US OCct. 5

1992). Wthout deciding, as sonme circuits have,* whether or not
mlitary service could ever justify a departure, we conclude that
the facts of +this case do not present such extraordinary
circunstances as to require departure on the basis of this
i ndi vidual characteristic.?® The district court conmtted no
violation of lawin declining to depart downward fromthe gui deline
sentence range in Pullen's case.

AFFI RVED.

‘See United States v. MCaleb, 908 F.2d 176, 179 (7th Cr
1990) (holding that mlitary service could justify departure);
United States v. Neil, 903 F.2d 564, 566 (8th GCr. 1990) (accord).
In neither McCaleb nor Neil, however, was a departure based on
mlitary service found warranted.

SQur confidence in this conclusion is bolstered by the fact,
whi ch we note but do not rely upon, that the Sentencing
Comm ssi on anended the Guidelines to add mlitary service to the
list of ordinarily irrelevant considerations. 8§ 5H1.11 (as
anended Nov. 1, 1991).



