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EMLIOM GARZA, Crcuit Judge:
Def endants, Roderick Deandra Sparks ("Sparks"), Bonnie Ray
Dews ("Dews"), David Lee Spignor ("Spignor"), and Joe Thomas Tucker
("Tucker"), were jointly tried before a jury and convicted of

various offenses stemmng from a conspiracy to distribute crack

cocai ne. Al four defendants were convicted of conspiring to
possess with intent to distribute a controlled substance, in
1 District Judge of the Northern District of Illinois, sitting by

desi gnati on.



violation of 21 U S C. 8§ 846 (1988). Spar ks, Dews, and Spi gnor
were found guilty of possession with intent to distribute within
1,000 feet of a public school, in violation of 21 U S C. § 860
(1988). Tucker was convicted of aiding and abetting Sparks, Dews,
Spignor, and ten other persons in possessing wth intent to
distribute a controlled substance wthin 1,000 feet of a school.
Tucker al so was convicted of conspiring to use and carry firearns
in relation to a drug offense, and of the conpleted substantive
firearms offense, in violation of 18 U S. C. 88 371 and 924(c)
(1988). Additionally, the jury found Dews guilty of possession
with intent to distribute a controlled substance, in violation of
21 U S.C 8§ 841(a)(1) (1988). Al four defendants now appeal their
convi ctions, and Sparks, Dews, and Spignor appeal their sentences.
W affirmthe district court in all respects.
I

From 1987 wuntil early 1991, Tucker operated an extensive
conspiracy to distribute crack cocaine from property he owned in
Tyl er, Texas ("the field"). Tucker would obtain the crack cocai ne
in an uncut formand cut it into smaller "rocks" that coul d be sold
at the field to crack users. Tucker, who controlled the hours and
met hods of operation and nunber of persons selling crack at the
field, enployed Sparks and Dews, anong others, to sell crack at the
field. Tucker also enployed Spignor to construct a shed on the
field, in which crack was stored, and later to sell cocaine. As

t he conspiracy grew, it becanme nore profitable, netting up to $5000
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a day in crack sales. Tucker's sellers also traded crack for food,
el ectroni c equi pnent, guns, clothes, and sex.

A cooperative investigation by local and federal authorities
led to the arrests of a nunber of participants in the conspiracy,
i ncludi ng Sparks, Dews, Spignor, and Tucker, all of whom were
charged in an indictnent alleging a nunber of drug-related
offenses. A jury found all four defendants guilty of the charged
of fenses. The district court sentenced Sparks to a prison term of
168 nonths. Dews received a termof 188 nonths. Spignor received
a 292 nonth term of inprisonnent. The district court sentenced
Tucker to a termof 292 nonths on the drug and firearns conspiracy
counts and a consecutive 60 nonth termon the firearns count.? The

def endants now appeal their convictions and sentences.?

2 The four defendants al so received terns of supervised rel ease and
speci al assessnents. Additionally, the jury returned a special verdict
ordering the forfeiture of real property and a vehicle owned by Tucker

3 Dews and Spignor attack the sufficiency of the evidence to support

their conspiracy convictions. Spignor and Tucker attack the sufficiency of
t he evidence to support their convictions for possession with intent to
distribute a controlled substance within 1,000 feet of a public school
Spi gnor and Tucker al so argue that they were subjected to selective
prosecution, which requires a reversal of their convictions and a dism ssal of
the indictment.

Sparks raises three additional argunents: (a) that the district court
erred in adnmtting evidence of other crinmes, wongs, or acts over his Fed. R
Evid. 404(b) objection; (b) that the district court erred in adnmtting a co-
conspirator's testinony; and (c) that the district court erred in admtting
the testinony of a governnent w tness even though the governnment failed to
conply with the disclosure provisions of the Jencks Act, 18 U S.C. § 3500
(1988). Tucker attacks the district court's decision finding him
conpetent to stand trial. He also challenges the sufficiency of the evidence
to support his convictions on both the firearns counts and a single aiding and
abetting count. Dews contends that the district court erred in both denying
his notion to sever and pernmitting a co-conspirator to testify against him

Three defendants argue that the district court erred with regard to
several aspects of their sentences. Dews and Spignor contend that the
district court erred in (a) enhancing their sentences for possession of a
firearmduring the course of the offenses, (b) holding themaccountable for an
excessive quantity of drugs, (c) refusing to decrease their sentences by
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I
Joint C ains
A

Dews and Spi gnor contend that the evidence was i nsufficient to
support their convictions for conspiracy to possess with intent to
distribute a controll ed substance. Spignor and Tucker argue that
the evidence was insufficient to support their convictions for
possession with intent to distribute a controlled substance within
1,000 feet of a public school. These clains are without nerit.

(i)

"I'n deciding the sufficiency of the evidence, we determ ne
whet her, view ng the evidence and the inferences that may be drawn
fromit inthe Iight nost favorable to the verdict, arational jury
could have found the essential elenents of the offenses beyond a
reasonabl e doubt." United States v. Pruneda-Gonzal ez, 953 F.2d
190, 193 (5th Gr.), cert. denied, 112 S. C. 2952, 119 L. Ed. 2d
575 (1992). "It is not necessary that the evidence exclude every
rati onal hypothesis of innocence or be wholly inconsistent with
every concl usi on except guilt, provided a reasonable trier of fact
could find the evidence establishes guilt beyond a reasonable

doubt . " | d. “"We accept all credibility choices that tend to

granting them mninmal or minor participant status, and (d) refusing to
downwardly depart fromthe Federal Sentencing Cuidelines. Sparks argues that
the district court violated his right to due process of |aw by inposing nore
stringent sentences on defendants who exercised their constitutional right to
atrial by jury. Dews asserts that the district court erred by failing to
nmake a specific finding regarding the quantity of drugs involved in the
conspiracy reasonably foreseeable to himand by failing to apply the rul e of

I enity when sentencing him
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support the jury's verdict." United States v. Anderson, 933 F. 2d
1261, 1274 (5th Gr. 1991). W apply this standard of review here
because Dews and Spignor properly preserved their sufficiency
argunents by noving for a judgnent of acquittal at trial. See
United States v. Glvan, 949 F.2d 777, 782-83 (5th Cr. 1991).

In order to prove that a defendant conspired to possess crack
wth intent to distribute it, the governnent nust prove beyond a
reasonabl e doubt that (1) there was a conspiracy* to possess with
intent to distribute crack, (2) the defendant knew about the
conspiracy, and (3) the defendant voluntarily joined the
conspiracy. See United States v. Hernandez-Pal acios, 838 F.2d
1346, 1348 (5th Cr. 1988). "No evidence of overt conduct is
required. A conspiracy agreenent nmay be tacit, and the trier of
fact may infer agreenent from circunstantial evidence." | d.
(footnotes omtted).

(i)

An abundance of evidence presented by the prosecution
establi shed the existence of the conspiracy and the know edge of
and voluntary participation in the conspiracy by both Dews and
Spignor. Two co-conspirators testified that Dews served as a crack
sell er and | ookout for Tucker's operations at the field. WMoreover,

agent Marvin Richardson testified that Dews both sold crack to him

4 A conspiracy consists of "an agreenent by two or nobre persons to
comit one or nore unlawful acts and an overt act by one of the conspirators
in furtherance of the conspiracy.”" United States v. Roneros, 600 F.2d 1104,
1106 (5th Gr. 1979), cert. denied, 444 U. S. 1077, 100 S. C. 1025, 62 L. Ed.
2d 759 (1980).
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at the field and arranged for himto purchase a large quantity of
cocai ne at another |ocation. Ri chardson's testinony regarding
t hese purchases was corroborated by yet another co-conspirator
Two co-conspirators also identified Spignor as a nenber of the
conspi racy who sold crack for Tucker at the field. Moreover, the
record denonstrated that Spignor helped to construct a shed used
for the storage of crack at the field and attenpted on one occasi on
to sell crack to agent Richardson, who declined because he had
already purchased crack from other sellers at the field.
Ri chardson testified that Spignor conpl ained on this occasion that
the other sellers were selling crack during the sales period that
Tucker had all ocated to him thereby denonstrating his know edge of
and participation in the conspiracy.

Al t hough sone of the governnent's evidence regarding the
participation by Dews and Spignor in the conspiracy may have been
circunstantial, it was nore than sufficient to support the jury's
verdi ct. See United States v. Martinez, 975 F.2d 159, 162 (5th
Cr. 1992), cert. denied, 113 S. C. 1346, 122 L. Ed. 2d 728
(1993). Consequently, we reject their insufficiency of the
evi dence argunents.

(iii)
The evi dence al so supports the jury's concl usion that Spignor

and Tucker® were guilty of possessing with intent to distribute

5 We review Tucker's insufficiency claimunder the nore stringent

“mani fest injustice" standard, rather than the "rational jury standard,
because he did not preserve it by noving for a judgnent of acquittal follow ng
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crack within 1,000 feet of a public school.® At trial, Charlie
Thomas, a city of Tyler engineer, identified an aerial photograph
of the area enconpassing the field and the nearby public school.
Thomas testified that the photograph denonstrated that the field
was |located within 1,000 feet of the school. Neither Spignor nor
Tucker presented any contrary evi dence. Although cross-exam nation
did create an issue as to Thomas' credibility, the jury resolved

the issue in favor of the governnent. Because "[w] e accept al
credibility choices that tend to support the jury's verdict,"
United States v. Anderson, 933 F.2d 1261, 1274 (5th Cr. 1991), we
find sufficient evidence supporting the convictions.
B

Spi gnor and Tucker contend that the district court erred in
failing to dismss the indictnment for selective prosecution. They
argue that the governnent indicted and prosecuted all the nale co-
conspirators while failing to indict or prosecute any wonen co-
conspirators. Spignor and Tucker argue that this proves purposef ul
di scrimnation by the governnent.

Ceneral ly, the governnent has broad discretion in determ ning

who to prosecute. See Wayte v. United States, 470 U S. 598, 607,

either the close of the governnent's case or the trial. See discussion infra
part V.B. However, Tucker's contention is without nmerit under either the
rational jury or the manifest injustice standard.

6 The defendants do not contend that the evidence failed
to denonstrate that they possessed a controlled substance with
the intent to distribute it, but only that they did not possess
any controlled substances within 1,000 feet of a public school.
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105 S. C. 1524, 1530, 84 L. Ed. 2d 547 (1985). Consequent | vy,
Spignor and Tucker bear a heavy burden in their attenpt to
denonstrate unconstitutional selective prosecution. See United
States v. Jennings, 724 F.2d 436, 445 (5th Cr.), cert. denied, 467
US 1227, 104 S. ¢. 2682, 81 L. Ed. 2d 877 (1984). A prima facie
showi ng of unconstitutional selective prosecution requires Spignor
and Tucker first to denonstrate that they were singled out for
prosecution while others simlarly situated who comm tted the sane
crime were not prosecuted. Spignor and Tucker next nust show t hat
the governnent's discrimnatory selection of themfor prosecution
was invidious or done in bad faith))i.e., that the governnent
selected its course of prosecution "because of," rather than "in
spite of ," its adverse effect upon an identifiable group. Wyte,
470 U.S. at 610, 105 S. . at 1532; United States v. Ramrez, 765
F.2d 438, 440 (5th Cr. 1985), cert. denied, 474 U. S. 1063, 106 S
Ct. 812, 88 L. Ed. 2d 786 (1986).

Spi gnor and Tucker fail to satisfy either prong of a prim
facie selective prosecution claim They argue that the governnent
dropped charges against one female naned in the indictnent, but
neglect to point out that she pled guilty in state court to
possession of a controlled substance and originally was |listed as
a prosecution witness. Tucker further alleges that "other fenale
W t nesses and/or acconplices were not charged or their federa

charges were di sm ssed or agreenents were reached not to prosecute

on other violations." The record, however, reflects that at | east
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one other female pled quilty to a charge of possession of a
controll ed substance, then testified as a governnent witness in
exchange for other charges being dropped. There certainly is
nothing inherently invidious about such a plea bargain, see
Jennings, 724 F.2d at 446 (stating that while "persons cooperating
wth the governnent in this case . . . were not prosecuted while
Jenni ngs was does not cone even close to neeting the "simlarly
situated’" branch of the selective prosecution defense"), and
Spi gnor and Tucker fail to point out howthe agreenent denonstrates
bad faith by the governnent. See Ramrez, 765 F.2d at 440 (hol di ng
that "conclusional allegations of inpermssible notive are not
sufficient" to denonstrate the governnent acted in bad faith). As
Spi gnor and Tucker fail to prove that the governnment discrim nated
agai nst themin any way, we reject their clai mof unconstitutional
sel ective prosecution.
1]
Roderi ck Deandra Sparks
A

Sparks initially conplains that the district court erred in
admtting testinmony fromofficer Paul Bl ack that Contessa WI I i ans,
a co-conspirator who testified for the governnent, was identified
by Sparks as a governnent informant and, as a result, was assaul ted
by an unknown person. Sparks argues that Black's testinony

constituted evidence of prior acts of msconduct, which is



i nadm ssi bl e under Fed. R Evid. 404(b).’ Sparks seeks a newtri al
because the governnent gave no pre-trial notice of its intent to
use such evi dence and al so because the governnent procured Bl ack's
testinony on this matter for the sole purpose of wunfairly
prejudicing the jury agai nst Sparks.

Based upon information received fromWII|ians, the governnent
indicted as a co-defendant an individual named Ti m Johnson. At
trial, however, WIllianms inforned the governnent that it had
i ndi cted the wong person, whereupon charges agai nst Johnson were
di sm ssed. Wllians then proceeded to testify against the
remai ni ng defendants. On cross-exam nation, defense counsel
elicited fromWIIlians testinony that the governnent never asked
her to positively identify Johnson before trial began. Counsel for
Sparks also attenpted to denonstrate that WIIlianms was biased
agai nst Sparks because of several argunents they had. WIIlians
expl ai ned that she had argued with Sparks only after Sparks stopped
selling crack to her because he believed that she was an i nf ormant.

O ficer Black later testified for the governnment. On cross-
exam nation, defense counsel challenged both his credibility and

the credibility of WIllians by repeated questioning about the

! Rul e 404(b) states that evidence of other crines,
wrongs, or acts is adm ssible under certain conditions,

provi ded that upon request by the accused, the
prosecution in a crimnal case shall provide reasonable
notice in advance of trial, or during trial if the
court excuses pretrial notice on good cause shown, of
the general nature of any such evidence it intends to

i ntroduce at trial
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erroneous indictnment of Johnson. On redirect exam nation, Black
stated that WIlians had not been shown Johnson's picture before
trial because the governnent had rel ocated her outside of Tyler as
a result of two assaults upon her. Wen asked what pronpted these
assaults, Black stated, "Because she had been conprom sed in this
case by M. Sparks." After Sparks objected under Rule 404(b),
Bl ack testified that he did not nean to i nply that Sparks or any of
the other three defendants actually had assaulted WIIlians, but
only that Sparks had seen Wllians in the conpany of federal agents
and shortly after that it was known on the street that Wl Ilians was
an informant. Sparks nmade no further objection, nor did he request
any cautionary instruction.

W find Sparks' contention that Black's testinony was
i nadm ssi bl e under Rul e 404(b) to be without nerit. The governnent
sought to explain the circunstances of the erroneous indictnent
only after defense counsel had repeatedly attacked both WIIians'
credibility and the governnent's credibility for not show ng
WIllians a picture of Johnson before indicting him See Jennings,
724 F.2d at 443 (stating that the prosecution is not obliged to
stand idly by while the <credibility of its wtnesses 1is
chal | enged). Black's testinony that Sparks had conprom sed
Wllianms nerely was cunul ative of Wllians' earlier testinony that
Sparks had seen her in the presence of federal agents and
thereafter refused to sell crack to her, and Sparks failed to

object to her testinony. See United States v. Allie, 978 F.2d
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1401, 1408-09 (5th Gr. 1992) (stating that the inproper adm ssion
of evidence that is nmerely cumul ative constitutes harm ess error),
cert. denied, 113 S. Ct. 1662, 123 L. Ed. 2d 281 (1993). Mbreover,
Black clarified his testinony by stating that he did not nean to
inply that Sparks actually assaulted WIllians, and the district
court's instruction to the jury that the defendants were not on
trial for any conduct not alleged in the indictnment cured any
all eged harm See United States v. Fragoso, 978 F. 2d 896, 902 (5th
Cr. 1992) (stating that a district court's instruction may cure
error), cert. denied, 113 S. C. 1664, 123 L. Ed. 2d 282 (1993).
We thus hold that Sparks' Rule 404(b) claimis wthout nerit.
B

Spar ks argues that the district court erred in admtting two
pill bottles containing crack that were confiscated from him
Spar ks asserts that because the officer who seized the bottles did
not personally initial them and thus could not "positively
identify" them the district court "lacked sufficient authenticity
of the evidence to reasonably conclude that [the] disputed
evi dence's foundation had been established."

Evaluating the adm ssibility of evidence is a matter within
the sound discretion of the district court. United States v.
Jardina, 747 F.2d 945, 950 (5th Gr. 1984), cert. denied, 470 U S
1058, 105 S. Ct. 1773, 84 L. Ed. 2d 833 (1985). In cases where a
def endant questi ons whet her the evidence offered is the sane as the

items actually seized, the role of the district court is to
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det erm ne whet her the governnent has nmade a prina facie show ng of
aut henticity. If the governnent neets its burden, the evidence
should be admtted, and the jury has the ultinmate responsibility
for deciding the authenticity issue. United States v. Logan, 949
F.2d 1370, 1377-78 (5th Cr. 1991), cert. denied, 112 S. C. 1982
(1992).

The district court did not abuse its discretion in admtting
t he di sputed evidence. O ficer Bobby Stark, who seized the bottles
of crack from Sparks, testified that the bottles admtted into
evidence were the sane bottles that he had seized. Stark al so
testified that after he gave the bottles to Oficer R chard Drew,
who was responsible for collecting all evidence seized during the
raid, the bottles were placed into a seal ed envel ope on which Drew
wote Stark's nanme. The envel ope then was stored in an evidence
| ocker at the police departnent wuntil Sergeant Frank Bl ake
transported it to a laboratory for chem cal analysis. Bl ake
testified that he took the sealed envelope to the |aboratory. A
chem st at the laboratory then testified that the bottles in the
envel ope contained crack cocaine. Wiile Drew, the officer
responsi bl e for collecting the evidence, did not testify, this does
not render the bottles inadm ssible. The break in the chain of
custody sinply goes to the weight of the evidence, not its
adm ssibility. See United States v. Shaw, 920 F.2d 1225, 1229-30
(5th CGir.), cert. denied, 111 S. C. 2038, 114 L. Ed. 2d 122 (1991)

(noting that a gap in the chain of custody is a matter of wei ght
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rather than adm ssibility). The governnent, therefore, nade out a
prima facie showing of admssibility, and the district court
properly admtted the evidence.

C

Sparks finally contends that the governnent failed to produce
material required to be disclosed pursuant to the Jencks Act, 18
U S.C 8§ 3500,8% and that this failure required the district court
to strike the testinony of Bobby Harper, an informant for the
governnent. The governnent, on the other hand, contends that it
produced all Jencks Act material. W agree.

Harper testified as to three occasi ons when he purchased crack
from Sparks and another seller at the field. Har per secretly
recorded each transaction wth equipnent provided by governnent
agents and testified that he had signed detailed reports relating
to each transaction. Sparks admts the governnent produced these
reports. Har per, however, later testified that the reports he

signed were "transcripts of the deal going down," not nere

8 18 U.S.C. 8§ 3500 provides:

(b) After a witness called by the United States has

testified on direct exam nation, the court shall, on
nmotion of the defendant, order the United States to
produce any statenent . . . of the witness in the

possession of the United States which relates to the
subject matter as to which the witness has testified.

(d) If the United States elects not to conply with an
order of the court under [this section] to deliver to

t he def endant any such statenent, or such portion
thereof as the court may direct, the court shall strike
fromthe record the testinony of the w tness
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summari es of the transactions. Sparks then requested that the
gover nnment produce the transcripts; the governnent responded that
Har per never signed any transcripts. Despite the governnent's
repeated explanations that it produced everything Harper signed,
Sparks still insists that the governnent failed to produce the
"transcripts.”

The record fully supports the governnent's expl anation that
Harper was m staken about what he had signed. The agent
responsible for preparing the reports signed by Harper testified
that he prepared only sunmmaries of the transactions, not
transcripts of the tapes. Moreover, Harper testified that the
statenents he reviewed before testifying were the sane ones that he
had previously signed; these were then identified as the reports
produced by the governnent.® Sparks also has not denobnstrated a
need for the transcripts, as the governnent produced the actua
tape recordings of the transactions. See United States .
McKenzi e, 768 F.2d 602, 609 (5th Gr. 1985), cert. denied, 474 U S.
1086, 106 S. Ct. 861, 88 L. Ed. 2d 900 (1986) (holding that the

governnent's failure to produce a transcript of awtness interview

o O her evidence al so supports this conclusion. For
exanpl e, Harper testified that the statenents that he signed were
approxi mately two pages each, but each drug purchase involved
fromfive to twenty m nutes of conversation. |In addition, Harper
signed a statenent relating the circunstances of his purchase of
crack from Sparks, but no tape recording of that transaction
exi sts because the machi ne mal functi oned on that occasion.
Finally, the district court required the governnent to produce
for an in canera inspection all materials relating to Harper and
found no transcripts signed by Harper.
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did not require reversal because it provided only cunulative
i npeachnent material). Moreover, "[u]lnless there are concrete
facts or factors indicating that [the prosecutor, an officer of the
court,] has failed to conply with the nmandate of the law, the
[district court] could accept his assurances that he has." United
States v. Resnick, 483 F.2d 354, 358 (5th Gr.), cert. denied, 414
UusS 1008, 94 S. C. 370, 38 L. Ed. 2d 246 (1973); see also
United States v. WIllianms, 604 F.2d 1102, 1115-16 (8th Cr. 1979).
Accordingly, the district court did not err in refusing to strike
Harper's testinony fromthe record.
|V
Bonni e Ray Dews
A

Dews contends that the district court erred in denying his
notion for severance under Fed. R Crim P. 14. Denial of a notion
for severance is reviewable only for abuse of discretion. See
Zafiro v. United States, 113 S. C. 933, 939, 122 L. Ed. 2d 317
(1993); United States v. Arzol a- Amaya, 867 F.2d 1504, 1516 (5th
Cr.), cert. denied, 493 U. S. 933, 110 S. C. 322, 107 L. Ed. 2d
312 (1989). "Reversal is warranted only when the appellant can
denonstrate conpel li ng prejudi ce agai nst which the trial court was
unable to afford protection.” Arzol a- Amaya, 867 F.2d at 1516.
Mor eover, the general rule is that persons indicted together shoul d
be tried together, especially in conspiracy cases. | d. Dews

presents no valid rationale for departing fromthis rule.
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Dews argues that he was entitled to a severance because (a) he
was at the field only once during the existence of the conspiracy,
(b) he was the only person charged with unlawful conduct that
supposedly occurred off of the field, (c) other co-defendants and
uni ndi cted co-conspirators would have testified on his behal f had
his notion been granted, and (d) being tried with the other
defendants created a prejudicial spillover effect. W disagree.
Multiple witnesses testified that Dews was one of Tucker's
enpl oyees and placed himat the field as early as 1989, two years
before he was arrested there. Mdreover, the unlawful conduct that
Dews contends occurred away fromthe field actually began at the
field. Dews' conclusory allegation that other persons would have
testified on his behalf had his notion to sever been granted does
not denonstrate an abuse of discretion by the district court.?°
Moreover, the nere presence of a spillover effect does not
ordinarily warrant severance. United States v. Rocha, 916 F.2d
219, 228 (5th Cir. 1990), cert. denied, 111 S. . 2057, 114 L. Ed.

2d 462 (1991). Furthernore, the district court properly instructed

10 See United States v. Valdez, 861 F.2d 427, 432-33 (5th
Cir. 1988) (stating that conclusory assertions do not establish
error), cert. denied, 489 U S. 1083, 109 S. C. 1539, 103 L. Ed.
2d 844 (1989); United States v. WIlians, 809 F.2d 1072, 1084
(5th Gr.) (holding that nere assertions that a co-defendant
woul d testify if severance was granted did not establish grounds
for severance), cert. denied, 484 U S. 896, 108 S. C. 228, 98 L
Ed. 2d 187 (1987); United States v. DeSinone, 660 F.2d 532, 539-
40 (5th Cr. Unit B 1981) (sane), cert. denied, 455 U S. 1027
102 S. C. 1732, 79 L. Ed. 2d 149 (1982); United States v. Diez,
515 F. 2d 892, 902-03 (5th Gr. 1975) (sane), cert. denied, 423
US 1052, 96 S. &t. 780, 46 L. Ed. 2d 641 (1976).
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the jury to limt evidence to the appropriate defendant, and

n >

juries are presuned to followtheir instructions.'" Zafiro, 113
S. C. at 939 (quoting R chardson v. Marsh, 481 U. S. 200, 209, 107
S. . 1702, 95 L. Ed. 2d 176 (1987)). Accordingly, the district
court did not abuse its discretion by denying Dews' notion for
sever ance.
B

Dews challenges the district court's admssion of the
testimony of co-conspirator Paul Dews.!! On the first day of the
trial, Paul Dews accepted the governnent's offer of a plea bargain
that required himto testify against his fell ow conspirators, and
the governnent notified defense counsel that Paul Dews would
testify. Dews argues that the el eventh hour acceptance by Pau
Dews of the governnment's offer, which al so was made to him and the
testinony from Paul Dews created unfair surprise and prejudice
because "proper preparation for cross-exam nation of the wtness
was not possible." Dews, however, failed to ask the district court
for a continuance with which the alleged surprise. See United
States v. Jennings, 724 F.2d 436, 445 (5th Gr.) (stating that the
normal remedy for surprise is to request a recess), cert. denied,
467 U.S. 1227, 104 S. . 2682, 81 L. Ed. 2d 877 (1984). As Dews
merely relies on conclusory allegations and fails to point out any
specific injury he suffered, we reject his contention that the

district court erred in allowing Paul Dews to testify. See Val dez,

1 Paul Dews is the cousin of Bonnie Ray Dews.
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861 F.2d at 432-33 (stating that conclusory assertions do not
establish error).
\%
Joe Thomas Tucker
A

Prior totrial, the district court granted Tucker's notion for
a psychiatric exam nation. After hearing testinony from both a
psychi atri st and a psychol ogi st who exam ned Tucker, the district
court found Tucker conpetent to stand trial. Tucker, relying
primarily on findings by the Veterans Adm nistration in the 1970s
that he was a paranoid schizophrenic,?!? argues that the district
court erred in finding himconpetent to stand trial.

The test for conpetency, governed by 18 U. S.C. § 4241 (1988), '3
is twofold. First, the defendant nust have "sufficient present
ability to consult with his |lawer with a reasonable degree of
rati onal understanding." Dusky v. United States, 362 U. S. 402, 402
80 S. . 788, 789, 4 L. Ed. 2d 824 (1960). Second, the defendant

must have "a rational as well as factual understanding of the

12 Tucker also alleges that the government's wi tnesses intentionally

distorted the results of his psychol ogical evaluation. Tucker's trial counse
testified at a pretrial hearing regarding Tucker's inconpetency claimthat he
coul d not adequately conmunicate with Tucker and believed Tucker did not
under st and t he consequences of the charges against him

13 Section 4241 provides:

If, after the hearing [to determ ne conpetency], the court finds
by a preponderance of the evidence that the defendant is presently
suffering froma nental disease or defect rendering himnentally

i nconpetent to the extent that he is unable to understand the
nature and consequences of the proceedi ngs against himor to
assist properly in his defense, the court shall comrit the

def endant to the custody of the Attorney CGeneral
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proceedi ngs against him?" | d. After a careful review of the
record, we conclude that the governnent denonstrated that Tucker
was conpetent to stand trial. Dr. WIliam Gold, the psychiatri st
who exam ned Tucker, testified that Tucker was able to understand
the charges against himand to assist his attorney in his defense.
Dr. Mchael Morrison, a psychologist who also nmet with Tucker,
testified that Tucker understood t he charges agai nst him seened to
understand the nature and consequences of the proceedi ngs agai nst
him and had the ability to aid his attorney in his defense
Because this testinony anply supports the district court's
conclusion, the district court's ruling that Tucker was conpetent
to stand trial was not clearly erroneous or arbitrary. See United
States v. Birdsell, 775 F.2d 645, 648 (5th Cr. 1985).
B

Tucker chall enges the sufficiency of the evidence supporting
his conviction on one of the substantive drug counts and his
convi ctions on the weapons charges. Because Tucker failed to nove
for a judgnment of acquittal either at the close of the governnent's
case or following trial,* "[we are limted to the determ nation
of whether there was a nmanifest mscarriage of justice. Such a
m scarriage would exist only if the record is devoid of evidence
pointing to guilt, or . . . [if] the evidence on a key el enent of
the offense was so tenuous that a conviction would be shocking."

United States v. Glvan, 949 F.2d 777, 782-83 (5th Cr. 1991)

14 See Fed. R rim P. 29.
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(citations omtted). "In making this determ nation, the evidence,
as with the regular standard for review of insufficiency of
evi dence cl ai ns, nust be considered "in the Iight nost favorable to
t he governnent, giving the governnent the benefit of all reasonable
inferences and credibility choices.'" United States v. Ruiz, 860
F.2d 615, 617 (5th Cr. 1988) (quoting United States v. Hernandez-
Pal aci os, 838 F.2d 1346, 1348 (5th Cr. 1988)).
(i)

Count 2 charged Tucker with ai di ng and abetti ng Peggy Tucker's
possession with intent to distribute a controlled substance within
1,000 feet of a public school. In April 1989 as two police
of ficers approached the field, they observed Peggy Tucker?®® sitting
in the front vyard. When she noticed the officers approaching,
Peggy Tucker began running toward the back of the field. As she
ran, approximately 47 rocks of crack fell onto the ground from her
open purse. Wen the officers caught up to her, she was attenpting
to bury a large rock of crack under a tree near the rear of the
field. Tucker contends that because he was not present at the
field when Peggy Tucker was arrested, his conviction rests upon
"conjecture, surm se, suspicion and specul ation."

The evi dence supporting Tucker's conviction is sufficient if
it denonstrates Tucker's "association and participation with the
venture . . . in a way calculated to bring about that venture's

success. " United States v. Salazar, 958 F.2d 1285, 1292 (5th

15 Peggy Tucker is the sister of defendant Tucker
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Cr.), cert. denied, 113 S. C. 185, 121 L. Ed. 2d 129 (1992).
Thus Tucker, to be an ai der and abettor, need not have been present
at the field when Peggy Tucker was arrested nor need he actually
have furnished the crack that Peggy Tucker possessed. ld. The
governnent presented sufficient evidence supporting Tucker's
convi ction by denonstrating that Peggy Tucker possessed with intent
to distribute cocaine wthin 1,000 feet of a public school and al so
t hat Tucker exercised conplete control over all persons, including
Peggy Tucker, who sold cocaine at the field. O her evidence
supporting Tucker's conviction includes proof of Peggy Tucker's
close ties to the conspiracy and the fact that Tucker's sellers
occasionally sold <crack at the field for Peggy Tucker.
Accordingly, we find sufficient evidence to uphold Tucker's
convi cti on.
(i)

Tucker further contends that the evidence was insufficient to
support his convictions for conspiracy to use and carry firearns in
relation to a drug offense and the conpleted offense using and
carrying firearns inrelation to a drug offense. As with his other
clains, we find his argunent w thout nerit.

When executing a valid search warrant at the field in Qctober
1990, officers discovered a shotgun in a truck owned by Tucker and
a pistol in ashed identified by witnesses as Tucker's office. The
record contains substantial evidence that Tucker was in sole

control of both the field and those persons who sold crack there,
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allowed his sellers to exchange crack for firearns on severa
occasions, told the sellers of the location of the firearns and to
use them for protection if the need arose, and had admtted to a
federal agent that he owned t he weapons and kept themat the field
for protection. W find that this evidence is sufficient to
convict Tucker for the firearns offenses. See Smith v. United
States, 113 S. C. 2050, 2054, 124 L. Ed. 2d 138 (1993) (holding
that trading drugs for firearns constitutes "use" of the firearns);
United States v. Smth, 930 F.2d 1081, 1086 (5th Cr. 1991)
(hol ding that possession by a co-conspirator is sufficient to
sustain a possession of firearns conviction); United States v.
Mol i nar - Apodaca, 889 F.2d 1417, 1424 (5th Gr. 1989) (stating that
a firearns conviction is denonstrated if a gun was available to
provide protection for the defendant in connection with his drug
related activities).
W
Sent enci ng

Spar ks, Dews, and Spi gnor appeal the sentences inposed by the
district court under the Sentencing Guidelines. Wew Il affirmthe
district court's sentence "so long as it results from a correct

application of the guidelines to factual findings which are not

clearly erroneous.” United States v. Sarasti, 869 F.2d 805, 806
(5th Gr. 1989). "A factual finding is not clearly erroneous as
long as it is plausible inlight of the record as a whole.” United

States v. Sanders, 942 F.2d 894, 897 (5th Gr. 1991).
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A

Dews and Spignor argue that they are entitled to a downward
adj ustment under 8§ 3Bl.2 of the sentencing guidelines for m ninma
or mnor participationinthe offenses.!® Both argue that they were
only slightly involved with the conspiracy and therefore are | ess
cul pabl e than the other conspirators. Section 3Bl.1, however, is
designed to reduce a sentence only when the defendant s
substantially less cul pable than the average participant in the
offense. See United States v. Buenrostro, 868 F.2d 135, 138 (5th
Cr. 1989), cert. denied, 495 U. S. 923, 110 S. Ct. 1957, 109 L. Ed.
2d 319 (1990). The district court denied the requests for downward
adj ust nent because it did not find that either Dews or Spignor was
substantially |l ess cul pable than the average partici pant.

The argunent that Dews and Spignor were mnimal or mnor
participants is belied by the record. Dews nade at | east one sale
of crack to an undercover agent, was identified by at | east two co-
conspirators as an enpl oyee of Tucker, and arranged at the field

for an agent to purchase cocaine at another | ocation. Spi gnor

16 Section 3Bl1.2 provides:

Based on the defendant's role in the of fense, decrease the offense
| evel as foll ows:

(a) |If the defendant was a nmininmal participant in any crimna
activity, decrease by 4 |evels.

(b) If the defendant was a mnor participant in any crimna
activity, decrease by 2 |evels.

In cases falling between (a) and (b), decrease by 3 |evels.

United States Sentencing Comm ssion, Guidelines Manual, § 3B1.2 (Nov. 1991).
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constructed a shed on the field that was used as Tucker's personal
office, was identified by at |east two co-conspirators as one of
Tucker's sellers, and attenpted to sell crack to an undercover
agent on at | east one occasion. Consequently, the district court's
finding that Dews and Spignor were not mninmal or mnor
participants is not clearly erroneous, and we will not disturbit.?

B

(i)

Spar ks, Dews, and Spi gnor assert that the district court erred
by increasing their offense levels under 8§ 2D1.1(b)(1) of the
Sentencing Guidelines for possession of a firearm The district
court found that the possession of firearns by Tucker, see
di scussion supra part V.B.(ii), was reasonably foreseeable to
Spar ks, Dews, and Spignor.® As aresult, the district court found
t hat enhancenent for possession of a firearmwas appropriate. W
agr ee.

"The adjustnent [for possession of a firearnm should be
applied if the weapon was present, unless it is clearly inprobable
that the weapon was connected to the offense.” U S S. G § 2D1.1

coment. (n.3). "The burden of proof in this respect is on the

17 Rel ying on his mnor participant argunment, Dews further
contends that the district court commtted error in refusing to
downwardly depart fromthe sentencing guidelines. Because we
reject his mnimal or mnor participant claim we thus reject his
downwar d departure contention

18 Contrary to Dews' intimations, we previously endorsed the

reasonabl e foreseeability standard found in the Guidelines. See United States
v. Aguil ara-Zapata, 901 F.2d 1209, 1215-16 (5th Gr. 1990).
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gover nnment under a preponderance of the evidence standard."” United
States v. Aguilera-Zapata, 901 F. 2d 1209, 1215 (5th Cr.1990). W
find that the governnent net its burden. The record reflects that
Spar ks once brandi shed a pi stol while chasing soneone off the field
who had snoked his crack, sellers at the field exchanged crack for
firearms, Tucker went to great lengths to protect the conspiracy
fromdetection,!® and Tucker knowi ngly and intentionally possessed
firearms at the field in furtherance of the conspiracy. See
Agui | era- Zapata, 901 F.2d at 1215 (stating that "sentencing courts
[in drug cases] may ordinarily infer that a defendant shoul d have
foreseen a co-defendant's possessi on of a danger ous weapon, such as
afirearm if the governnent denonstrates that another partici pant
know ngly possessed t he weapon whil e he and t he def endant conm tted
the offense"). Accordingly, the district court's finding that
Tucker's possession of a firearmwas reasonably foreseeable to the
ot her defendants was not clearly erroneous.
(i)

Sparks al so contends that he was denied due process of |aw
because only those co-defendants who elected to go to trial, as
opposed to those who pled guilty, had their sentences enhanced for
possession of firearns. Sparks, however, may not use the sentences

received by his co-defendants as yardsticks for the sentence he

19 For exanple, he constructed a wooden privacy fence around the field,

pl aced wooden stunmps in front of the fence to prevent police vehicles from
gai ni ng access to the field by smashi ng down the fence, built a kennel in

whi ch he could safely store crack and keep guard dogs, continuously operated a
“"burn barrel" and a fireplace in which crack coul d be destroyed in the event
of a police raid, and enpl oyed several individuals to watch for police raids.
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argues he should have received. United States v. Harrison, 918
F.2d 469, 475 (5th Gr. 1990). This is especially true when the
co-defendants pled guilty and cooperated with the governnent. The
sentences of such co-defendants "are obviously the result of
leniency and are not relevant to the present constitutional
inquiry." United States v. Devine, 934 F.2d 1325, 1338-39 (5th
Cr. 1991), cert. denied, 112 S. C. 954, 117 L. Ed. 2d 121 (1992).
Sparks elucidates no other facts in support of his due process
claim Consequently, we find his claimto be without nerit.
C

Dews and Spi gnor al so contend that the district court erred by
calculating their sentences on the basis of sales of crack not only
by t hensel ves, but al so by their co-conspirators.?° They argue that
it was not reasonably foreseeable to themthat the conspiracy would
i nvol ve such a large quantity of drugs and the district court thus
shoul d not have taken that anmount into account when determ ning

their respective base offense levels. See U.S.S.G § 1Bl1.3(a)(1).?%

20 The presentence investigative report ("PSR') found that
57.98 granms of crack cocaine were distributed within 1,000 feet
of a public school and properly attributable to both Dews and
Spignor. The report also found that the total anmount of drugs
chargeabl e to the conspiracy was 73.03 grans of cocai ne base and
116. 2 grans of marijuana. The district court adopted these
fi ndi ngs.

21 A defendant's base offense | evel is determ ned on the basis of

all acts and omissions committed or aided and abetted by the

def endant, or for which the defendant woul d be otherw se
accountabl e, that occurred during the comm ssion of the offense of
conviction, in preparation for that offense, or in the course of
attenpting to avoid detection or responsibility for that offense,
or that otherw se were in furtherance of that offense.
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Spi gnor al so argues that he was charged with drug quantities not
properly attributable to him because of his late entry into the
conspiracy.
(i)

Dews contends that the district court erredin failing to nmake
a specific finding that he knew or reasonably shoul d have foreseen
the invol venent of a particular quantity of drugs. See id. The
PSR found that Dews and his co-conspirators were responsible for
distributing 57.98 grans of cocaine base within 1,000 feet of a
public school. In determ ning an appropriate sentence, the PSR
then found that Dews was responsible for that anount. Dews
objected to this finding both in witing and at the sentencing
hearing, arguing that it was not reasonably foreseeable to himthat
his co-conspirators would distribute such a large quantity of
drugs. At the sentencing hearing, the district court overruled his
obj ection. Dews now argues that because the district court did not
explicitly state that it was reasonably foreseeable to Dews that
the conspiracy woul d be responsible for the distribution of 57.98
grans of cocaine, his sentence should be vacated and the case
remanded. After closely examning this contention, we determ ne

that it is without nerit.

US S G § 1B1.3(a)(1) (Nov. 1991). "Conduct “for which the defendant would

ot herwi se be accountable' . . . includes conduct of others in furtherance of
the execution of the jointly-undertaken crimnal activity that was reasonably
foreseeable by the defendant.” U S.S.G 8§ 1B1.3, coment. (n.1).
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The district court's oral rejection of Dews' objections to the
PSR satisfies Fed. RCrimP. 32(c)(3)(D).?* See United States v.
Stouffer, 986 F.2d 916, 927 (5th Gr. 1993) (stating that the trial
court's express rejection of the defendant's challenge to a PSR
satisfies Rule 32(c)(3)(D)), petition for cert. filed, (U S. My
24, 1993) (No. 92-8827). By rejecting Dews' allegation that the
quantity of drugs for which the PSR held himresponsi ble was not
reasonably foreseeable to him the district court found that this
gquantity was reasonably foreseeable to Dews. See United States v.
Lghodaro, 967 F.2d 1028, 1030 (5th Gr. 1992) ("Wile the court did
not expressly state that it found the brother's conduct was
reasonably foreseeable to Lghodaro, the neaning of the court's
findingis clear."). This conclusionis buttressed by the district
court's application of the reasonably foreseeable standard to the
sent ence enhancenent gi ven Dews for his co-conspirator's possession
of a firearm See discussion supra part VI.B. The district court
enhanced Dews' sentence imediately after overruling Dews'
objection to the quantity finding. Accordingly, we reject Dews'
claimthat the district court did not nake a specific finding as to

the quantity of drugs reasonably foreseeable to him

22 Rul e 32(c)(3)(D) provides:

| f the comments of the defendant and the defendant's
counsel or testinony or other information introduced by
them all ege any factual inaccuracy in the presentence

i nvestigation report or the summary of the report or
part thereof, the court shall, as to each matter
controverted, make . . . a finding as to the allegation
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Alternatively, we conclude that district court's failure to
make a specific finding as to the quantity of drugs reasonably
foreseeable to Dews was harnl ess error. See Wllians v. United
States, 112 S. C. 1112, 1120-21, 117 L. Ed. 2d 341 (1992) (stating
that "once the court of appeal s has decided that the district court
m sapplied the Quidelines, a remand is appropriate unless the
reviewi ng court concludes, on the record as a whole, that the error
was harmess"); United States v. Reese, = F.2d _, slip op. at 13
(5th Gr. Aug. 13, 1993) (stating that where the defendant
chal l enges the accuracy of a PSR, the district court's finding
"need not be in any particular form as long as this Court is able
to determne fromthe record whether the district court found the
chal l enged fact in favor of or against the defendant and whet her
the fact affected the sentence"). The record reflects that Dews
was an early nmenber of the conspiracy, sold drugs to an undercover
agent, and arranged for the sale of a substantial quantity of drugs
to the agent. Cf. United States v. Thomas, 963 F.2d 63, 65 (5th
Cr. 1992) (stating that "an individual dealing in a sizable anount
of controlled substances ordinarily wll be presuned to recognize
that the drug organization with which he deals extends beyond his
uni verse of invol venent").

Because the record does reflect substantial evidence
i ndicating that Dews knew or should have reasonably foreseen the
anount of drugs distributed by the conspiracy, "[t]o vacate and

remand this case for resentencing would be to engage in a holl ow
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act and to waste judicial resources which are sorely needed t o deal
wth the ever increasing matters of substance.” United States v.
Piazza, 959 F.2d 33, 37 (5th G r. 1992). Consequently, we uphold
t he sentence inposed by the district court.?

(i)

Spi gnor al so contends that the district court inproperly held
hi m account abl e for an excessive quantity of drugs. Spignor,
however, failed to raise this objection in the district court.
Consequently, he may not raise such objections now, absent plain
error. See United States v. Lopez, 923 F.2d 47, 49 (5th Cr.),
cert. denied, 111 S C. 2032, 114 L. EdJ. 2d 117 (1991).
"Questions of fact capabl e of resolution by the district court upon
proper objection at sentencing can never constitute plain error.”
ld. at 50. The PSR, which was adopted by the district court, found
that Spignor should have reasonably foreseen that his co-
conspirators would distribute 57.98 grans of cocai ne. Because the
quantity of drugs reasonably foreseeable to Spignor is a question
of fact that the district court resolved at sentencing w thout

obj ection, see United States v. Rivera, 898 F. 2d 442, 445 (5th Cr

23 Al t hough we recogni ze that in anal ogous cases we have
vacated the sentence and remanded to the district court for
specific findings as to whether a defendant knew about or shoul d
have reasonably foreseen the involvenent of any particul ar anount
of drugs, see United States v. Wbster, 960 F.2d 1301, 1309-10
(5th CGr.), cert. denied, 113 S. C. 355, 121 L. Ed. 2d 269
(1992); United States v. Puma, 937 F.2d 151, 159-60 (5th Cr
1991), cert. denied, 112 S. C. 1165, 117 L. Ed. 2d 412 (1992),

t hese cases are distingui shabl e because neither opinion applied
t he standard announced by the Suprene Court in WIIlians.
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1990) (holding that the quantity of drugs inplicated by a crine is
a factual question), we refuse to reach the nerits of his claim
D

Spi gnor contends that the district court erred in refusing his
request to downwardly depart from the sentencing guidelines.
Spi gnor argues that the district court used renpbte convictions to
increase his applicable Crimnal Hi story Category.? A downward
departure from the sentencing guidelines, however, is authorized
only for circunstances not adequately taken into consideration by
the Sentencing Comm ssion when it pronulgated the guidelines.
United States v. O Brien, 950 F.2d 969, 970-71 (5th Cr. 1991),
cert. denied, 113 S. C. 64, 121 L. Ed. 2d 31 (1992). Because the
sentenci ng gui delines adequately take into account the renoteness
of prior convictions considered for determning a defendant's
Crimnal Hi story Category, see U S. S.G § 4A1.1, comment. (n. 1),
a downward departure on the ground Spignor asserts would be
I nappropri ate. In any event, Spignor fails to identify any |aw
violated by the district court's refusal to depart from the
Guidelines, and we do not review refusals to depart absent a
violation of |aw United States v. QGuajardo, 950 F.2d 203, 208
(5th Gr. 1991), cert. denied, 112 S. C. 1773, 118 L. Ed. 2d 432
(1992); United States v. Pierce, 893 F.2d 669, 678 (5th Grr.

24 To the extent Spignor bases his argunent on the fact
that he was a minimal or mnor participant in the conspiracy, we
consider it without nerit. See discussion supra part VI.A
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1990) . Consequently, we uphold the district court's refusal to
downwardly depart fromthe Cuidelines.
E
Dews argues that because he was a mnor participant in the
conspiracy, the rule of lenity applies and "mandat es t he excl usi on
of rel evant conduct under sentencing guidelines that attributes the
entire quantity of drugs to [hin] and further exclusion of the
firearm enhancenent."?> W have already found that the district
court reached proper conclusions on all the justifications raised
by Dews for application of the rule of lenity. See discussion
supra parts VI.A B, and C W therefore find that application of
the rule is not warranted here.
VI |
For the foregoing reasons, we AFFIRM the district court's

judgnent in all respects.

25 The rule of lenity requires that where a federal
crimnal statute is anbi guous, the anbiguity be resolved in favor
of the defendant. Dowing v. United States, 473 U S. 207, 229,
105 S. C. 3127, 87 L. Ed. 2d 152 (1985).
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