UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4120
Summary Cal endar

CURTI S SHABAZZ,

Pl ai ntiff-Appellant,

ver sus

JAMES A LYNAUGH, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas

(Septenmper 29, 1992)

Before POLI TZ, Chief Judge, DUHE and DeMOSS, Circuit Judges.

PER CURI AM

Curtis Shabazz, proceeding pro se and in forma pauperis,
appeal s the di sm ssal under 28 U.S.C. 8§ 1915(d) of his civil rights
suit. The district court found an absence of a significant injury,
a requirenent under then controlling circuit precedents. Those

precedents were overruled by the intervening decision of the



Supreme Court in Hudson v. McMIlian.! W vacate and remand for
reconsideration in |ight of Hudson.

Shabazz filed a 42 U S C 8§ 1983 suit against various
officials of the Texas Departnent of Crimnal Justice and a
corrections officer at the Eastham Unit, conplaining of excessive
force which resulted ininjury to his knee and shoul der. Foll ow ng
a Spears? hearing, and determining that no significant injury was
sustained, the district court exercised the authority vested by
28 U . S.C. § 1915(d) and dismssed the in forma pauperis suit as
frivolous. Shabazz tinely appeal ed.

In overruling this court's precedents, the Hudson Court held
that in order to establish an eighth anendnent violation in an
excessive force case, the conplainant need not plead and prove
significant injury as a necessary requisite for his claim

Accordingly, we nmnust vacate the dismssal and remand for

reconsideration in light of the teachings of Hudson. In this
r us. , 112 S.Ct. 995, 117 L.Ed.2d 156 (1992).
2 Spears v. MCotter, 766 F.2d 179 (5th Gr. 1985). In

Spears we approved the use of alimted evidentiary hearing in lieu
of awitten questionnaire to flesh out the factual and | egal bases
for pro se prisoner conplaints. These hearings were recorded on
audi ot ape, a procedure which, after transcription, produced what we
inplicitly approved as a sufficient appellate record. See Wsson
v. (gl esby, 910 F.2d 278 (5th Cr. 1990). In the present case, as
in several others previously reviewed by us including 92-4125

Spar ks v. Mirphy; 92-4191, Geen v. Ward; 92-4183, Geen v. Scott;
92-4256, Aguilar v. Terrell; 92-4205, Wnn v. Turner; 92-4298

Graves v. Russell; and 92-4233, Holman v. Reed, the hearing was
recorded on vi deotape which is superior to the audi otape and, for
Spears hearings purposes, is considered a sufficient record of the
pr oceedi ngs.



reconsideration the district court should | ook to: the extent of
the injury suffered; the need for application of force; the
relati onship between that need and the anount of force used; the
threat reasonably perceived by responsible officials; and any
efforts made to tenper the severity of a forceful response.
Hudson. 3

VACATED and REMANDED.

s us at , 112 S. . at 999, 117 L.Ed.2d at 166

(citing Whitley v. Albers, 475 U.S. 312, 321, 106 S.Ct. 1078, 1085,
89 L.Ed.2d 251, 261-62 (1986)).



