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DeMOSS, Circuit Judge:

On its on notion, the Court wthdraws the opinion issued in

this case dated October 7, 1993, and substitutes the foll ow ng:

| . FACTS AND PROCEDURAL HI STORY

In 1988, THHNew Ol eans Limted Partnership (TH NOLP), a hotel
partnership, acquired its major asset, the Days |Inn Hotel on Canal
Street in New Ol eans, Louisiana (the Hotel). In 1989, TH NOLP
sought to restructure the underlying nortgage debt on the Hotel
t hrough a nortgage bond financing transaction. To achi eve that
end, TH NOLP and six other hotel partnerships, all controlled by
Monty Hundl ey and Stanley Toll man, obtai ned separate but cross-
collateralized and cross-guaranteed first nortgage |oans, which
were secured by the Hotel and other hotels, in the anopunt of
$87, 000, 000 froma new y created business trust (the issuer). Wth
the execution of the Mrtgage Note and Loan Agreenent, TH NOLP
executed a Collateral Mrtgage Note, a Collateral Real and
Col l ateral Chattel Mrtgage and Assignnment of Leases and Rents, a
Pl edge of Collateral Mrtgage Note (the Pledge), and a Ceneral

Assi gnnent of Accounts Receivabl e. TH- NOLP al so executed a

District Judge of the Northern District of Illinois, sitting
by desi gnati on.



Nonrecourse Cuarantee, which guaranteed the paynent of the six
ot her borrowers under the |oan transaction. TH NOLP' s maxi mum
liability under the Guarantee is limted to the greater of TH
NOLP's net worth on the date of execution of the Guarantee, which
was stipulated to be $18, 425,000, or the net worth of TH NOLP when
the Guarantee is enforced.

To rai se the necessary noney to nmake the nortgage | oans to TH
NOLP, the issuer issued $87, 000, 000 i n bonds, the paynent of which
was guaranteed by a surety bond issued by Financial Security
Assurance | ncorporated (FSA). In return, the issuer of the bonds
assigned to FSA all its rights and interest in the security
agreenents, and authorized FSA to be the "controlling party" and
their attorney-in-fact to take whatever actions FSA deened
necessary to exercise its rights under the nortgage |oans and
rel ated col |l ateral

By 1990, TH NOLP and the six other partnerships were in
default on the loans. After the parties were unable to reach a
settlenment, FSA accel erated the Mdrtgage Note and demanded paynent
of all ampbunts due under the Loan Agreenent and Guarantee.? TH
NOLP filed for bankruptcy soon thereafter.

In the bankruptcy court, FSA filed a notion for relief from
the automatic stay under 11 U S C 8 362(d)(1) and (2); and a

nmotion for adequate protection or that the Hotel revenues be

2 Simlar notices of default and acceleration were sent to
the six other hotel partnerships. Five of the six partnerships
filed for bankruptcy and foreclosure has been conpleted in those
cases. The other hotel partnership is currently in foreclosure
proceedings in Florida state court.

3



segregated. On March 19, 1992, the bankruptcy court granted FSA's
relief fromthe stay on the grounds that FSA had shown that the
secured property was not necessary to a successful reorganization.
That ruling was based on the bankruptcy court's decision that TH
NOLP' s pl an of reorgani zati on was unconfirmabl e, whi ch was based on
the findings that (1) the plan did not permt FSA to bid the ful
anount of its debt on the proposed sale of the Hotel, (2) the plan
made no provision for FSA's unsecured debt, and (3) TH NOLP had
inproperly classified creditors inits plan. The bankruptcy court
al so granted FSA's notion for adequate protection or segregati on of
Hot el revenues. TH- NOLP appealed to the district court, which
affirmed the bankruptcy court's order granting FSArelief fromthe
stay, but reversed the bankruptcy court's order granting FSA' s
nmotion for adequate protection or segregation of Hotel revenues
because it held that FSA did not have a security interest in such
revenues. TH NCLP and FSA now appeal to this court.?
1. DI SCUSSI ON
The bankruptcy court's findings of fact are revi ewed under a

clearly erroneous standard. Inre Mssionary Baptist Foundati on of

Anerica, 818 F.2d 1135, 1142 (5th Gr. 1987). The bankruptcy
court's conclusions of law are "freely revi ewabl e on appeal ." |d.

1. Relief from Stay

3 FSA's appeals are in case nunbers 92-3941 c/w 92-3942
whi ch has been further consolidated with TH- NOLP' s appeal s in case
nunbers 92-3259 and 92-3983. Al of the issues are intertw ned.
Case nunbers 92-3941 c/w 92-3942 concern the notion for segregation
of hotel revenues or adequate protection. Case nunber 92-3259
concerns the confirmability of the plan, and case nunber 92-3983
concerns FSA's notion for relief from stay.
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TH- NOLP cont ends that the bankruptcy court msinterpreted its
pl an of reorgani zation and its disclosure statenent, which |l ed the
court to erroneously conclude that TH- NOLP did not have a
reasonabl e probability of a successful reorganization wthin a
reasonabl e period of tinme. Specifically, TH NOLP contends that the
bankruptcy court erred when it interpreted the plan to provide that
FSA woul d be limted to bidding in the secured anount of its claim
as opposed to the full amount of its claim when the Hotel was
sol d. Because of that alleged erroneous conclusion, TH NOLP
contends the bankruptcy court inproperly determ ned that FSA was
entitled torelief fromthe automatic stay to commence forecl osure
proceedi ngs agai nst the Hotel.

The provisions of 11 U.S.C. 8§ 362(a) provide an automatic stay
agai nst foreclosure proceedi ngs when a debtor files a bankruptcy
petition. Relief fromthe stay is warranted under 11 U S. C
§ 362(d)(2) if:

(A) the debtor does not have an equity in such

property; and

(B) such property is not necessary to an effective

reor gani zat i on.

TH- NOLP concedes that it has no equity in the Hotel. The only
di sputed issue is whether the Hotel is necessary to an effective
reorgani zation. The term "necessary to an effective reorgani za-
tion" has been interpreted to nean that the debtor has a reasonabl e

probability of a successful reorganization within a reasonable

period of time. United Savings Association of Texas v. Tinbers of

| nwood Forest Associates., Ltd., 484 U S. 365, 375 (1988).

Inits menmorandumopi nion, the bankruptcy court found that TH

NOLP owed $16, 954,983 to FSA, and that the apprai sed value of the



Hot el was $12, 200, 000, | eaving FSA wi th a under-secured nonrecourse
deficiency claimfor approximtely $4, 754, 983.
TH- NOLP's plan proposed to deal with FSA's claim under 11
US C 8 1111(b) (1) (A (ii), which provides in pertinent part:
(A) A claimsecured by a lien on property of
the estate shall be all owed or disall owed
under section 502 of this title the sane
as if the holder of such claim had
recourse agai nst the debtor on account of
such claim whether or not such hol der
has such recourse, unless--
...(i1) such holder does not have
such recourse and such property is

sol d under section 363 of this title
or is to be sold under the plan.

Section 1111(b)(1)(A) effectively provides under-secured
nonrecourse creditors, such as FSA, an opportunity to el ect to have
their clains treated as recourse clains if their debtors retain the

secured property. |In re Tanpa Bay Associates, Ltd., 864 F.2d 47,

50 (5th Gr. 1989). Under subsection (ii), however, a nonrecourse
deficiency claimis not treated as a recourse obligation when there
is a sale of the collateral at which a creditor may credit bid up
tothe full anobunt of its claim 1d. However, subsection (ii) may
only be utilized when a creditor is entitled to credit bid up to
the full anmount of its claim not just the anobunt of its secured

claim 1d. In re National Real Estate Ltd. Partnership 11, 104

B.R 968, 974 (Bankr. E.D. Ws. 1989).

FSA's claim against THNOLP is a nonrecourse clainm FSA' s
recourse on its claimis |imted solely to the collateral for the
debt--the Hotel. The bankruptcy court decided that TH NOLP' s pl an
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did not provide for the treatnent of FSA's entire debt because it
di d not address FSA s nonrecourse deficiency claimof $4,754, 983;
therefore it held that application of subsection (ii) was i nproper.
Accordingly, the bankruptcy court held that the plan was
unconfirmable, in that no reasonable prospect for a successful
reorgani zation existed within a reasonable tine, and lifted the
automati c stay.

We disagree with the bankruptcy court's reading of the plan.
Under the plan, TH- NOLP was to retain the Hotel for up to two
years, during which tinme it would "actively market the Hotel and

use its best efforts to procure a purchaser ... for the highest
possi bl e purchase price," and if it could not do so it would deed
the Hotel to FSA. If a purchaser was found, the plan provided that
FSA woul d be entitled to "credit bid the full allowed anount of its
finally allowed claim"” Additionally, TH NOLP' s disclosure
st at enent provi ded:
[s]ince the Trustee [ FSA] is an under-secured,
nonrecourse creditor and since the Plan
provi des for, the abandonnent and/or sale of
the Trustee's collateral security, with the
Trustee being permtted to credit bid its
entire nonrecourse claim prior to any sale,
the Trustee will not be permtted to nmake any

el ection under 8 1111(b) of the Code.

Di scl osure Statement at 13.

Based on the plain |anguage of the plan and the disclosure
statenent, we hold that the bankruptcy court erred in hol ding that

t he pl an was unconfirmabl e because it did not permt FSAto bid the



full amount of its claim and consequently did not provide for
FSA' s nonrecourse deficiency claim

As an additional ground for its ruling, the bankruptcy court
held that the plan inproperly gerrymandered classes of creditor's
clains so as to nmani pulate the voting process for the purpose of
facilitating a crandown under 11 U.S.C 8 1129 in violation of this

court's opinioninlnre Geystone Ill Joint Venture, 995 F. 2d 1274

(5th Cir. 1991), cert. denied, 113 S. C. 72 (1992).4 W address

briefly one aspect of the bankruptcy court's deci sion.

In G eystone, debtor G eystone, whose only asset was an office
building, filed for bankruptcy after its creditor, Phoeni x Mitual,
who had an $8.8 mllion nonrecourse prom ssory note, posted the
property for foreclosure. Wen Geystone filed for bankruptcy, it
owed Phoeni x Mitual $9,325,000, its trade creditors $10,000, and
the taxing authorities $145, 000. The bankruptcy court val ued
Phoeni x Mitual's secured claim at $5,825,000, which was the
estimated value of the office building. Phoenix was left with an
unsecured deficiency of $3,500,000, which was the difference
bet ween what the debtor owed Phoenix and its secured claim The
debtor's proposed plan separately classified the nonrecourse
unsecured claim of Phoenix and the unsecured claim of the trade

creditors. The trade creditors voted to accept the plan, and the

4 The plan cannot be confirmed unless it is approved by two-
thirds in anount and nore than one-half in nunber of each inpaired
class, or at least one inpaired class approves the plan and the
debtor neets the crandown requirenments of § 1129(b). See
G eystone, at 1277; 11 U S.C 88 1126(c), 1129(a)(8), and
1129(a) (10).



bankruptcy court confirnmed it, in spite of Phoenix's objections,
under the crandown provision of 11 U S.C. § 1129.
On appeal, this court held the plan was non-confirnmable
because it inproperly gerrymandered the simlar clains of Phoenix
and the trade creditors. In reaching this result, the court
announced in no uncertain terns the one conmmandnent regarding
creditor claimclassification:
....thou shalt not classify simlar cl ai ns
differently in order to gerrymander an affirmative
vote on a reorgani zation plan.

995 F. 2d at 1279 (enphasi s added).

In the present case, the bankruptcy court's opinion indicates
that The Tol | man- Hundl ey Managenent G oup is an affiliate of the
TH- NOLP; and it had a general unsecured claim for approxinmtely
$356, 000, which was classified separate and apart from other
general trade creditors. The bankruptcy court inferred that TH
NOLP segregated the Tol | man- Hundl ey Managenent G oup's unsecured
claimso that the Toll man-Hundl ey G oup would be able to cast a
necessary vote to inplenent crandown of the plan over FSA's
obj ecti ons. The bankruptcy court found that TH NOLP gave no
justification for the separate classification of its affiliate's
claim even though it was "substantially simlar” to the clains of
ot her general unsecured creditors; therefore it held the plan to be
"unfairly discrimnatory and inequitable" and "unconfirmble" as
presented. But 11 U S.C. § 1129(a)(10) expressly provides that if
a class of clains is inpaired under the plan, the plan may be

confirmed only if at least one inpaired class has accepted the



pl an, "determ ned w thout including any acceptance of the plan by
any insider." (enphasis added). None of the parties on appea
addressed t he question of whether Tol | man- Hundl ey Managenent G oup
was truly an "affiliate" of TH NOLP and therefore, by definition,
an "insider" for purposes of 8§ 1129(a)(10).

Any finding by the bankruptcy court regarding inproper
classification could have been cured by anendnent; but the
bankruptcy court denied the request of THNOLP to file an anended
pl an. Consequently, w thout ruling on the propriety or not of the
rulings on inproper classification, we think justice wll be better
served by remanding the issues of confirmability of the plan and
relief fromthe stay to the district court with instructions to
remand these issues to the bankruptcy court so that (1) the
bankruptcy court can nmake an express finding as to whet her Tol | man-
Hundl ey Managenent Goup is an "affiliate" of TH NOLP;, (2) the
bankruptcy court can afford TH NOLP an opportunity to anend the
plan if it so desires; and (3) the bankruptcy court can conduct
such further hearings as may be necessary to redeterm ne whether

the anmended plan shows "a reasonable prospect for a successful

reorgani zation within a reasonable tine." See Tinbers of |nwod

Forest Associates Ltd., supra.

2. Secti on 552(b)

FSA contends (and the bankruptcy court held) that the post-
petition hotel revenues are its cash collateral and it has a right

for such revenues to be segregated for its benefit pursuant to the
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terms of the Collateral Real and Col |l ateral Chattel Mrtgage and
Col | ateral Assignnment of Leases and Rents and 11 U S.C. 8§ 552(Db).

Section 552(a) provides the general rule that property
acquired by the debtor post-bankruptcy is not subject to a lien
created by a security agreenent before bankruptcy. Section 552(b),

however, provides a significant exception:

11



if the debtor and an entity entered into a
security agreenent before the comencenent of
the case and if the security interest created
by such security agreenent extends to property
of the debtor acquired before the comencenent
of the <case and to proceeds, pr oduct ,
of fspring, rents, or profits of such property,
then such security interest extends to such
pr oceeds, pr oduct , of f spri ng, rents, or
profits acquired by the estate after the
commencenent of the case to the extent
provided by such security agreenment and by
appl i cabl e non-bankruptcy |aw, except to any
extent that the court, after notice and a
heari ng and based on the equities of the case,
orders ot herw se

11 U.S.C. § 552(h).

A creditor nust neet two requirenents under 8 552(b) for

security agreenent to survive post-bankruptcy:

1

a

The security agreenent nust extend to after-acquired

property of the designated categories; and

the after-acquired property nust fit within the five

enuner at ed categories of 8§ 552(b).

FSA's security agreenents satisfy the first requirenent.

Under the terns of the Coll ateral

the debtor agreed to:

...transfer, pledge, collaterally assign and
deliver unto Mrtgagee as security for the
paynment and performance of the oligations,
and grant a security interest in, all of the
right, title, and interest of the Mortgagor in
and to all of the follow ng:

(a) The Leases;

(b) The Rents;

(c) The Fixtures; and
(d) The Personality.

12
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The docunent defined Rents as:

[a] || of the rents, revenues, i ncone,
proceeds, profits, security and ot her types of
deposits, and other benefits paid or payable
and to becone due or payable to Mirtgagor by
parties to any Leases for wusing, |easing,
i censi ng, possessing operating from residing
in, selling or otherw se enjoying any portion
or portions of the Mirtgaged Property,
together with all cash and noncash proceeds of
any or all thereof.

It defined Leases as foll ows:

From the
i nt er est

satisfies

The crux of

[alny and all |eases, subleases, |icenses,
concessions or other agreements witten or
verbal, now or hereafter in effect, including
any FF&E Lease(s), Space Leases (as defined

bel ow), Franchise Agreenent(s) and |icense
agreenent (s) which grant a possessory interest
inand to, or the right, |license or concession

to use, all or any portion of the Mortgaged
Property, and all other agreenents, such as
utility contracts, naintenance agreenents,
Managenent Agreenent (as defined below) and
Service Agreenent(s) (as defined bel ow) which
in any way relate to the use, occupancy,
oper ati on, mai nt enance, enj oynent, or
ownership of all or any portion of such
Mort gaged Property, together with any renewal
or extension thereof and all | eases,
subl eases, |icenses, concessions or other
agreenents in substitution thereof, together
with all cash or noncash proceeds of all or
any t hereof.

above |anguage, it is apparent that FSA 's security

extends to the revenues of the Hotel: and

the first requirenent of § 552(b).

revenues fall within the classification of "proceeds,

of f spri ng,

rents, or profits"” in 8 552(b). Mbore specifi

i ssue i s whether the Hotel revenues are "rent."

13
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State | aw defines "rent" for purposes of 8§ 552(b). See Butner

v. United States, 440 U. S. 48 (1979). Both parties agree that in

the present case Louisiana | aw controls the i ssue of whether hotel
revenues fit within the classification of rent. Both parties also

agree that Pioneer Bank and Trust Co. v. Qeschner, 468 So. 2d 1164,

1168 (La. 1985), is the dispositive Louisiana case on this issue;
however, they interpret it differently.

In Pioneer Bank, OQeschner executed a prom ssory note and

col l ateral nortgage to Pioneer Bank i n connection with his purchase
of the Superdonme Motor Inn. After QCeschner defaulted on the | oan,
Pi oneer Bank sued himto enforce the collateral nortgage and for a
wit of sequestration. Oschner argued that Pioneer Bank did not
have a right to sequester the Hotel revenues because it had a lien
only on the Hotel property, not the revenue.
The applicabl e Loui si ana Sequestration statute, La. Code Cv.

Proc. art. 327, provided:

[t] he seizure of the property by the sheriff

effects the seizure of the fruits and issues

which it produces while under seizure. The

sheriff shall collect all rents and revenue

produced by property under seizure.
Therefore, the decisive question was whether the Hotel revenues,
whi ch Pioneer was attenpting to seize, were "rents or revenues"
w t hin the nmeani ng of the Loui siana sequestration statute. Pioneer
Bank, 468 So. 2d at 1168. The Loui siana Suprene Court concl uded
that the statute all owed Pioneer Bank to have the property seized

under a wit of sequestration and to collect the revenues produced

by the Hotel. 1In reaching its result, the court reasoned:

14



....the revenues paid into Superdone Mdtor Inn
by its guests are, like rent, paid for the use
of the property. In that sense, they, Ilike
rent, are produced by the property. Second,
the nortgage expressly covers all property,

nmovabl e and inmmovable, "used in connection
wth the operation of the .... property."” This
conbi nation of facts, i.e., the nature of the

revenues and that the nortgage covers al
property wused in the operation of the

property, Jleads wus to conclude that the
revenues at 1issue are "produced by the
property."”

Pi oneer Bank, at 1168 (enphasi s added).

In our view, Pioneer Bank supports our conclusion here that hotel

revenues are sufficiently "like rent" under Louisiana |law to be
included within the term"rents" in 8 552(b). Therefore, we hold
that FSAis entitled to have the Hotel revenues segregated for its
benefit.

We have carefully and exhaustively searched the |egislative
history of 8 552(b) for any indication that in using the term
"rents" Congress intended to exclude revenues generated by hotels
and notels for the use of their |odging roons by third parties; but
we have been unable to locate even a scintilla of such intent.
Clearly, in our view, the term "rents" would include revenues
generated by apartnents, office buildings, shopping centers, and
war ehouses for the wuse and occupancy of space wthin such
facilities, and, absent sone clear and express indication by the
Congress that the word "rents" was not to include revenues from
hotels and notels, we see no reason to provide such exclusion by
judicial interpretation. To the contrary, given the other broad,
generic terns utilized by Congress in 8 552(b), we believe a
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generic interpretation of "rents" as "paynents made for the use of
property" is nobst consistent with congressional intent.
TH- NOLP cont ends t hat hotel revenues are "accounts recei vabl e"

under the Loui siana Accounts Receivable Act. See e.g., In re Texas

Tri-Collar, Inc., 29 B.R 724 (Bankr. WD. La. 1983). I n that

statute, "accounts receivable" are defined as foll ows:
"[a] ccounts recei vabl e" or "account" neans and
includes all or any part of any indebtedness
ow ng to the assignor in connection with al
or any part of the assignor's business,
pr of essi on, occupati on or under t aki ng,
including but not limted to the sale of goods
or the performance of services or the |easing
of a novabl e property subject to the Loui siana
Lease of Myvables Act. "Accounts receivable"
or "account" shall not nean or include:

(a) Indebtedness due to or arising out of
clainms in tort;

(b) I ndebtedness evidenced by a promssory
note, other than a I|ease note, or
negoti abl e i nstrunent; or

(c) Indebtedness due to or arising out of the
| easi ng of i movabl e property.

Lla. R'S. § 9.3101(1).

According to TH NOLP, the revenue received by a hotel operator
represents the paynent by hotel guests on i ndebtedness owing to the
hotel operator in connection wth hotel business, not "rent" of the
hotel property. TH NOLP contends that it takes the conbined
efforts of its nunerous skilled and dedi cated enpl oyees to generate
revenues fromthe Hotel, and wi thout the conbined efforts of these
individuals the "Hotel could not generate a dine of revenue."
Utimately, THNOLP s prem se is that hotel revenues are dependent
upon and generated fromthe service aspect of the hotel, and, as
such are in the nature of accounts receivable.
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W di sagree. First of all, sub-item (c) of the Louisiana
statutory definition quot ed above expressly el i m nates
"I ndebt edness due to or arising out of the |easing of immobvable
property"; and in our view, revenues received by hotel and notel
operators for the use of their roons fall squarely under this
exclusion. Secondly, in our view, the physical condition of the
Hotel and its location are nore essential to the Hotel's ability to
generate revenue than the services it provides. Take away the | and
and the bricks and nortar, and there is nothing upon which the
col | at er al services of ent ertai nment, f ood, recreational
activities, laundry and cl eaning could exist. The converse i s not
true, for many chains of notels have been successful in providing
"sinply a good night's rest at the nobst economcal price."
Therefore, we reject the notion that a hotel's revenues are so
intertw ned and dependent on the hotel's service that one cannot
concl ude the revenues are rent for purposes of 8§ 552(b).

W recognize that several bankruptcy and district court
deci sions have reached a result contrary to that we reach here.

See e.g., Inre Punta Gorda Associates, 137 B.R 535 (Bankr. M D

Fla. 1992); Inre GGVXX, Ltd., 130 B.R 322 (Bankr. D. Col o. 1991).

However, those decisions involved the interpretation of other
states' statutory provisions regarding classification of rent, and
thus they are of little significance in the present case where we
are applying Louisiana |aw. Moreover, we are persuaded by the
cl ear | anguage of the |oan docunents that the borrower intended,

and the | ender expected, that the Hotel revenues would stand as

c:\wp51\docs\92-3941p.opn 17
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security for the [|oan. The incone flow generated by the Hote

revenues are an integral part of the value that the | ender assigns
to the collateralized property. |f, as indicated by Pioneer, a
| ender may reach and control revenues froma hotel for purposes of
Loui siana's _sequestration renedies, we can see no reason for
depriving that sane l|ender of the benefit of his expressly
bar gai ned-for-security when the question is application of 8 552(b)
i n bankruptcy. To deprive the | ender of what he bargai ned for at
cl osing, especially when that expectation nmatches the intent of the
borrower, is inequitable and ignores wdely accepted |ending

practices of the business community.

[11. CONCLUSI ON

We reverse the holding of the bankruptcy court that the plan
was unconfirmabl e because it did not permt FSA to credit bid the
full amount of its claim W VACATE the hol ding and REMAND t he
issues of confirmability of the plan and relief from stay for
redeterm nation by the bankruptcy court. We also hold that the
district court erred in reversing the judgnent of the bankruptcy
court which allowed FSA to segregate the Hotel revenues for its
benefit. Accordingly, we VACATE in part and REVERSE in part, and
REMAND this case to the district court with instructions to REMAND
to the bankruptcy court for further proceedings consistent

herew t h.
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