IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3882

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellant,

ver sus

BRI AN McKEEVER,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

Cct ober 15, 1993
Bef ore KING and JOLLY, Circuit Judges, and PARKER!, District Judge.
PER CURI AM

On July 23, 1992, Special Agent Carl W Pike (Pike) of the Drug
Enf orcenment Adm nistration (DEA) applied for two warrants to search
Appel | ee, Brian McKeever's rural property, and the property next to
his that was owned by his parents. The Magistrate i ssued a search
warrant for each property. The warrants were executed on July 27,
1993, resulting in the seizure of m scel | aneous papers, marijuana,
seeds, grow lights, fertilizer, other marijuana cultivation
equi pnent and twenty-eight (28) marijuana plants.

McKeever was indicted for knowingly and intentionally

manufacturing marijuana. Prior to trial, MKeever filed a notion

1 Chi ef Judge of the Eastern District of Texas, sitting by
desi gnati on.



to suppress evidence seized during the execution of two search
warrants. The district court, after hearing, granted the notion,
and continued the trial, pending the outcone of the Governnent's
appeal .

McKeever's Mdtion to Suppress alleged that there was
i nsufficient probable cause for the magistrate to issue the two
warrants because the affidavit underlying the search warrants did
not supply material dates or contain current information, did not
corroborate the informati on supplied by or establish the veracity
and reliability of the confidential informant (Cl), and contai ned
i nformati on obtained through a prior illegal search. 1|n response,
the governnent argued that the affidavits clearly established
probabl e cause for issuance of the warrants, but that, even if the
warrants were defective, the facts in the affidavits were
sufficient for lawenforcenent officers torely objectively in good
faith on the warrants, which would render the evidence adm ssible
at trial. The district court concluded that "the 'good faith
exception' of [United States v.] Leon, 468 U S. 897 (1984) and its
progeny is not applicable because the 'warrant was based on an
affidavit so lacking in indicia of probable cause as to render
of ficial belief in its wexistence entirely unreasonable.""
Appel l ant urges two related grounds for reversal. First that the
district court erred in finding that the affidavit in support of
the search warrant did not set forth probable cause, and second
that Agent Pike acted in objectively reasonable good faith belief

that the warrant was valid. Principles of judicial restraint and



precedent dictate that, in nost cases, we should not reach the
probabl e cause issue if a decision on the admssibility of the
evi dence under the good-faith exception of Leon will resolve the
matter. United States v. Craig, 861 F.2d 818, 820 (5th Cr. 1988).
Because we find that the affidavit underlying the warrants was
sufficient to support the magistrate's finding of probable cause,
we nmake no distinction in our analysis between the validity of the
warrant and the agent's good faith execution of the warrant. The
district court's order suppressing the evidence seized, and
McKeever's resulting incul patory statenent i s, therefore, reversed.
STANDARD CF REVI EW

On appeal, this Court wll construe the sufficiency of the
affidavit i ndependently of the district court' and [is] not limted
by the 'clearly erroneous' standard of review " United States v.
Jackson, 818 F.2d 345, 348 (5th Cr. 1987) (quoting United States
v. Freeman, 685 F.2d 942, 948 (5th Cr. 1982)). Like the district

court, however, this Court owes deference to the magistrate's
determ nation of probable cause and...nust construe the affidavit
in a conmobn-sense manner.'" Jackson, 818 F.2d at 348 (quoting
United States v. MKinney, 758 F.2d 1036, 1042 (5th Cr. 1985)).
THE MERI TS

The governnent argues that the district court erred in finding
that the affidavit in support of the search warrants did not set
forth probabl e cause. The applications for the two search warrants

were supported by identical affidavits. Qur task involves a two

step analysis. First, are any pieces of information set out in the



affidavit subject to exclusion because of hearsay, |ack of
corroboration, prior illegal search, or other challenge? Second,
does the information which was properly before the nagistrate
anopunt to probable cause? The probable cause determnation is
sinply a practical, comon-sense decision whether, given all the
circunstances set forth in the affidavit, there is a fair
probability that contraband or evidence of acrinme will be found in
a particular place. United States v. Peden, 891 F.2d 514, 518 (5th
Cr. 1989); Illinois v. Gates, 462 U. S. 213, 239, 103 S.C. 2317,
76 L.Ed.2d 527 (1983)

Pike begins the affidavit with a recitation of Pike's
experience and training in the detection of clandestine marijuana
cultivation facilities. He continues with a detailed profile of
the typical marijuana production operation. McKeever did not
chal | enge the inclusion of these first two parts of the affidavit.

Next Pike sets out the information gathered in the
i nvestigation of McKeever. On Cctober 4, 1989, MKeever received
a shipnent of nerchandise from Dansco, an outfit engaged in the
sale of equipnment for wuse in hydroponic gardening, and which
advertised in Hi gh Tines, a magazi ne that pronotes the cultivation
and use of marij uana. On Cctober 1, 1990, MKeever purchased the
real estate adjoining his parents' property. The affidavit states
t hat McKeever uses (present tense verb, but no date) his parents
mai | i ng address. Again, there is no challenge to the inclusion of
t hese itens.

CONFI DENTI AL | NFORVANT STATEMENTS



The affidavit next recites a statenent by a confidential
informant of the Louisiana State Police (Cl), that MKeever
purchased the property and built a structure in which he intended
to cultivate marijuana. The C further stated that he has
purchased marijuana from MKeever on several occasions and that
McKeever's parents have full know edge of MKeever's narijuana
trafficking. McKeever challenged the inclusion of the C's
statenents in the affidavit based on | ack of corroboration and | ack
of dates. The fact that the Cl's statenents were agai nst his own
penal interest anmounts to substantial corroboration. United States
v. Harris, 403 U. S. 573, 91 S.Ct. 2075 (1971). However, the agent
al so corroborated the purchase of the property and the buil di ng of
the structure. The affidavit does not date the purchase of the
marijuana clainmed by the Cl, and the nmagi strate woul d not know if
the all eged sale was too renpte intinme to consider for purposes of
determ ni ng probabl e cause. However, the date of the purchase of
the property was in the affidavit and the nagistrate could
reasonably conclude that the construction of the A-frame buil ding
commenced after October 1, 1990.

ON SI TE SURVEI LLANCE

The final segnment of the affidavit concerns infornmation
gathered in an on site surveillance of MKeever's property. The
affidavit does not contain the date on which the on site
surveil |l ance occurred, but because MKeever's A-franme buil di ng was
referenced in the surveillance report, the magistrate could again

only conclude that the date of the surveillance was subsequent to



t he purchase of the property and the construction of that building.
a. Stal eness

The information given to a magi strate in an application for a
search warrant nust be tinely and probabl e cause nust be found to
exist at the tinme the warrant issues. The proof nust be of facts
closely related in tinme to the i ssuance of the warrant in order to
justify a finding of probable cause at that tine. United States v.
Hyde, 574 F.2d 856, 864 (5th Gr. 1978). However, "if an affidavit
recites activity indicating protracted or continuous conduct, tine
is of less significance." 1d. at 865.

This Court is not convinced that the |ack of specific dates
deprived the magistrate of essential information in determning
probabl e cause. The affidavit alleged a schene that included the
purchase of | and, the construction of a building, and the setup of
a hydroponic marijuana growng facility with equi pnent purchased
from a distributor specializing in such equipnent. The entire
schene was |imted to atine frane of approxi mately twenty-one (21)
nmont hs bet ween t he purchase of the property and the application for
the search warrant. In addition to the commobn sense concl usion
that the construction of the A-frame structure consunmed sone
portion of the 21 nonth period, the affidavit sets out the |ong
term nature of marijuana cultivation: “Marijuana plants grown
i ndoors take ten to twelve weeks to reach full maturity....It is a
common practice inindoor marijuana growi ng to stagger the planting
process in order to have a constant, year round harvest of finished

product."” "[I]f the information of the affidavit clearly shows a



| ongst andi ng, ongoing pattern of crimnal activity, evenif fairly
| ong periods of time have | apsed between the information and the
i ssuance of the warrant, the information need not be regarded as
stale." United States v. Craig, 861 F.2d 818, 822 (5th G r. 1988)
(quoting United States v. Wbster, 734 F.2d 1048, 1056 (5th Gr.
1984), cert. denied, 469 U S. 1073 (1984). Al so, the nature of
the evidence sought is relevant. Courts demand |ess current
information if the evidence sought is of the sort that can be
reasonably be expected to be kept for long periods of tinme in the
pl ace to be searched. ld. at 832. W find that, given the
specific facts of this case, the magistrate was not obligated to
exclude the information gathered in the on site surveillance or the
informant's statenents concerning the purchase of property,
construction of the building, and the ol der McKeever's know edge on
the basis of staleness. The Cl's statenents that he bought
marijuana from MKeever several tinmes may al so be considered as
part of the larger picture of McKeever's ongoing involvenent with
illicit marijuana trade. The magistrate nust, of course, be
cogni zant of the limted weight that the allegation was entitled to
because the affidavit failed to include the date that the sales
al l egedly took pl ace.
b. Prior Illegal Search

McKeever argues that the surveillance information recited in
the affidavit was obtained as a result of an illegal search and
t hus cannot be used to support the i ssuance of the search warrants.

Agents crossed private property bel onging to McKeever's parents by



going down the common drive between the two properties. Agent s
then entered MKeever's private property in order to observe the
mar i j uana plants concealed in the brush

The Fourth Anendnent does not provide blanket protection
agai nst searches and seizures on private property. Rat her, the
Fourth Anmendnent protects those areas in which citizens have a
reasonabl e expectation of privacy. Katz v. United States, 399 U S.
347, 88 S.Ct. 507 (1967). MKeever, in asserting that the agents
violated his reasonable expectation of privacy in the marijuana
plot, attenpts to establish the reasonabl eness of that expectation
under Fourth Amendnent jurisprudence. MKeever argued that the A-
frame structure was his hone and the marijuana plants were within
the curtilage of that honme. MKeever urges us to assune that the
district court's opinion inplicitly found that the A-frane
structure was MKeever's honme and the underbrush behind the
structure was a place where society was prepared to recognize a
reasonabl e expectation of privacy, and to affirm this inplicit
holding. W decline, as we find no basis for this assunption in
the |lower court's opinion. The lower court's order referred to
"M. and Ms. MKeever's hone" and to the "A-frame structure."
The Court made no finding that the A-frane structure was McKeever's
home, nor is there any reference to the structure as a hone, nor to
the area where the plants were concealed as curtil age. The
district court made no finding that the surveillance anbunted to an
illegal search, the results of which nust therefore be deleted from

the magi strate's consideration in determ ning probabl e cause.



However, in order to decide whether to affirmor reverse the
court's decision that the warrants were based on an affidavit so
| acking in indicia of probable cause as to render official belief
inits existence entirely unreasonable, we nust determne if the
information fromthe surveillance can be legally considered in the
equat i on.

Assum ng, w thout so finding, that McKeever coul d establish that
the A-frame is his honme, we turn to the four fact specific factors
set out in United States v. Pace, 955 F.2d 270, 273 n.2 (5th Cr
1992) for determning whether a search was within the protected
curtilage of a hone:

(1) the proximty of the area clained to be curtilage to

the hone; (2) whether the area is included within an

encl osure surrounding the hone; (3) the nature of the

uses to which the area is put; and (4) the steps taken by

the resident to protect the area from observation by

peopl e passi ng by.

After exam ning the photographs admtted i nto evidence, as well
as the testinony, we conclude that the marijuana plants were not in
the curtilage of the A-frane.

Al though it seens that it would be easy to establish exactly
how far the marijuana plants were fromthe A-franme, the evidence
before the court was not clear. McKeever testified that the
buckets were spread out in sonme brush that began approxi mately 35
to 50 feet away fromthe structure, but was not clear about how far
t he buckets were fromthe structure. Agent Pike testified that the
buckets were approxi mately 50 yards away fromthe house. Based on
the pictures admtted into evidence at the hearing, it appears that

the brush did begin about 35 to 50 feet from the back of the A-
9



frame, but it is not possible to determ ne how far back into the
brush the pots were | ocated.

Second, evidence established that Mkeever's ten acres were
fenced on three sides, and no fence or other enclosure had been
built in the i medi ate area surroundi ng the A-franme, or between the
A-frame and the marijuana pots. No gate bl ocked the common drive
into the area, and no fence blocked entrance onto MKeever's
property fromthe common drive. In fact the agents did not cross
any fences between the public road and the marijuana pots.

Third, McKeever did not use the area where the pots were hi dden
for anything except hiding marijuana pots. It was not part of a
yard, or garden, or storage area, or wal kway anong out buil di ngs,
nor did it serve any other purpose associated with the nornmal use
of a private residence.

Fourth, MKeever attenpted to conceal the area by not cutting
down the brush, or nowng the area in question, and by the
pl acenment of the building and marijuana plot out of site of the
public road. However, there was no privacy fence, or other
enclosure erected in an attenpt to establish a privacy interest in
the area in question.

The cleared area around the A-frame could be clained as
curtilage, but to expand the curtil age sone undefined di stance into
t he underbrush would be to ignore the concept of curtilage, and
sinply extend Fourth Amendnent protection to the boundary |ines of
privately owned property. The open fields doctrine teaches that

t he Fourth Amendnent provides no protection for itens on private

10



property outside of a structure or the curtilage of a hone, or
ot her place where society is prepared to recognize a reasonable
expectation of privacy. The fact that the officer conducting the
surveillance viol ated trespass | aws has no rel evance to the Fourth
Amendnent inquiry. diver v. United States, 466 U S. 170, 183, 104
S.Ct. 1735 1743-44, 80 L.Ed.2d 214 (1984). W find that MKeever
has not established an expectation of privacy that society is
prepared to consider reasonable in the area where the nmarijuana
pl ants were hidden. Therefore, there is no basis on which to
exclude the information gathered during the on site surveillance
from consideration in determning probable cause to issue the
warrants.
CONCLUSI ON

Gven all the facts and circunstances set out in the
affidavits, and not excludable on |egal grounds, we find that the
magi strate's determ nation that there was probable cause to issue
the search warrants was correct. Therefore, we reverse the
district court's decision to suppress the evidence gained as a
result of the execution of the warrants, and remand for further

pr oceedi ngs.
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