UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-3286

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
JAVAL ABU SAMAK,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(Novenber 15, 1993)

Before DUHE, EMLIO M GARZA, Circuit Judges and STAGG ! District
Judge.

PER CURI AM

Appel lant Jamal Abu Sanmak challenges his conviction for
conspiracy to violate, and violation of, the Oganized Crine
Control Act, 18 U . S.C. 88 2, 34, 371, 844(i). Finding no error, we
affirm

FACTS

On March 12, 1991, Janmal Abu Sanak recruited Dani el Joseph Lee

to burn down the building housing the Community Gocery Store. The

bui | di ng and grocery store were owned by Abdel and Tark Musa.? At

! Senior Judge of the Western District of Louisiana, sitting by
desi gnation

2 The building was insured for $120,000, and the coverage for
personal property in the building was raised from $50,000 to
$75,000 in January 1991. In md-February 1991, Tark had offered
the grocery store nanager $5,000 to burn the building, but the
manager declined and reported the offer to the Customis Service.



approximately 3:00 a.m, Lee and Sanak entered the Conmunity
Grocery Store building and poured two contai ners of gasoline in the
apartnent above the store and two containers into the grocery
itself. As they were leaving the store, Samak attenpted to |ock
Lee in the grocery. He threwa match in the store, causing a bl ast
that threw Lee outside the building. An inhabitant of one of the
apartnents died in the fire.

Lee entered a guilty plea. Both Musas entered guilty pleas
to superseding bills of information. Samak went to trial on a
second superseding indictnment and was convicted by a jury on both
counts. The district court sentenced Samak to five years of
i nprisonment on Count 1 and life inprisonment on Count 2 with the
terms to run concurrently. Samak appeal s.

DI SCUSSI ON
l.

Samak' s main contention is that Governnent exhibits 1 through
20 and 23 through 35 were not formally admtted into evidence by
the district court, but were delivered to the jury for their
del i berations. These exhibits were offered i nto evidence fol |l ow ng
the direct testinony of a Governnment expert, George M Bradley.
The district court reserved ruling on the admssibility of the
exhibits wuntil after defense counsel cross-exam ned Bradley.
Foll ow ng Bradley's cross-exam nation, the court nmade no further
ruling, and defense counsel nade no specific objections to the
exhibits and no adm ssibility ruling was requested.

When there are no articulated reasons for an objection to



excl ude evi dence, the adm ssion of such evidence will be revi ewed

for plain error. See United States v. Martinez, 962 F.2d 1161,

1166 n.10 (5th Gr. 1992). "Plain error is error which, when
examned in the context of the entire case, is so obvious and
substantial that failure to notice and correct it would affect the
fairness, integrity, or public reputation of the judicial

proceedings.” United States v. Ayers, 946 F.2d 1127, 1131 (5th

Cr. 1991). The Governnent admts that the record is unclear as to
the formal adm ssion of the exhibits, but the Governnent asserts,
and Samak acknow edges, that the court's exhibit |ist shows that
the exhibits in question were fornmally admtted. It is also beyond
di spute that they were treated as if they had been adm tted.

Samak has not suggested any reason why t he exhi bits shoul d not
have been admtted into evidence. He specul ates that there may
have been sone basis for inadmssibility if his counsel had been
al | oned cross-exam nati on. The record indicates, however, that
Samak's trial counsel did conduct cross-exam nation of the w tness
whose testinony was related to the exhibits. Samak has produced
not hing to showthat there was any error nuch I ess a plain error by
havi ng these exhibits in evidence.

.

Samak next contends that he was deni ed due process because of
acrinony between his trial counsel and the district court. "To
constitute constitutional error . . . the trial court's action,
vi ewed as a whol e, nust anount to intervention which could have | ed

the jury to a predisposition of guilt by inproperly confusing the



functions of judge and prosecutor.” United States v. Davis, 752

F.2d 963, 974 (5th Cr. 1985). The Governnent has conceded, and we
agree, that the record shows tension between the district court and
trial counsel, but notes that many of the comrents Sanak conpl ai ns
of on appeal were made out of the jury's presence. Further, at the
time of the charge the district judge adnonished the jury to
di sregard anything that he nmay have said during the trial except
for his instructions on the |aw?

In Davis, we recognized that "[t]he trial court is not
required to remain silent and passive." [d. at 975. The district
court has a duty to "facilitate the orderly progress of the trial

whi | e mai ntai ning the appearance of strict inpartiality.” I1d. W

3 Specifically, the trial court said:

[Dluring the course of Trial, I have
occasionally nade comments to the Lawers, or
asked a question of a Wtness, or adnoni shed a
Wtness concerning the manner in which he
shoul d respond to the question of the Counsel.
Do not assune from anything | may have said
that | have any opinion concerning any of the

issues in this case. |In arriving at your own
findings as to the facts, you shoul d disregard
anything I may have said during the Trial,

except for ny instructions to you on the Law.

The Law of the United States permts the
Judge to comment on evidence in the case. |
do not believe that | have nmade any comments
on the evidence in this case. However, if you
coul d possibly construe any remarks which |
have made during the course of this Trial as a
coment on the evidence, then | instruct you
that any such coment on ny part is only an
expression of ny opinion as to the facts, and
you, the jury, may disregard such comment or
coments entirely since you, as jurors, are
the sole judges of the facts in this case.



concluded that a curative instruction, such as that given by the
district court in this case, would operate against a finding of
constitutional error. |d. Viewed as a whole, the district court's
conduct in this case did not prejudice the defense.

L1,

Samak argues that the presence of a Muwusas' relative in the
courtroom together with his other conplaints, anmobunted to such
prejudice that his trial was rendered unfair. During the course of
the trial, Governnent and defense counsel infornmed the district
court that a Mousas' relative was taking notes in the courtroomand
requested that she be excluded. The district judge questioned the
woman as to her identity and upon discovering that she was a
relative of the Muusas, instructed her that she was not to reveal
any of the testinony that she heard in court. No notions were nade
by either counsel, nor was any curative instruction given. On
appeal, Samak has not suggested how this incident adversely
affected him and accordingly, his claimis wthout nerit.

| V.

Finally, Samak contends that the district court should have
instructed the jury that Lee's guilty plea could not be used as
substantive evidence of Samak's qguilt. Samak neither requested
such a jury charge nor objected to the jury charge given. Absent
tinmely objection, we review this assigned error under the plain

error standard. United States v. Mattoni, 698 F.2d 691, 694 (5th

Cir. 1983). The factors we consi der when anal yzi ng an adm ssi on of

a co-conspirator's guilty plea include: (1) presence or absence of



a limting instruction; (2) proper evidentiary purpose in
introducing the guilty plea; (3) inproper use of the guilty plea as
substanti ve evidence of the defendant's guilt; and (4) whether the

introduction was invited by defense counsel. United States v.

Leach, 918 F.2d 464, 467 (5th Cr. 1990), cert. denied, 111 S. C

2802 (1991); United States v. Fleetwod, 528 F.2d 528, 532 (5th

Cr. 1976).

Al t hough our precedent has nade it clear that evidence about
a co-conspirator's conviction is not adm ssible as substantive
proof of a defendant's guilt, we have recogni zed an excepti on when
the record reflects a defense strategy that relies on the co-

conspirator's guilt. Leach, 918 F.2d at 467. |In other words, "a
defendant will not be heard to conplain of its adm ssion when he
i nstigates such adm ssion, or attenpts to exploit the evidence by
frequent, pointed, and direct references to the co-conspirator's

guilty plea.™ ld. at 467 (footnote omtted); see also United

States v. Handly, 591 F.2d 1125, 1128 (5th Cr. 1979) (holding no

plain error, even though there was no curative instruction, when
defendant's enphasis of the guilty pleas was not the result of
prosecutor's inproper conment).

The record is clear that the adm ssion of Lee's guilty plea
was part of a defense strategy to bring Lee's credibility into
guesti on. Samak has not asserted, and the record does not
indicate, that the Governnent attenpted to use the guilty plea as
substantive evidence of Samak's quilt. Because Sanmek relies

substantially on the evidence of the guilty plea as part his



def ense strategy, we cannot say there has been reversible error.
CONCLUSI ON
For the foregoing reasons, we affirm Samak's conviction and
sent ence.

AFFI RVED.



